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2^0I,A.  613 

opinion  filed  Jan.  38,  1931 

m»  ftmaimm  jmncjt  «iijsoa  dexiTdrvd  th«  opinion 

of  tb0  court. 

This  la  an  app«%l  froa  a   ;|u(lpieat  of  tte  Couaty 
Oouyt  finding  th«  right  of  oertiin  household  property  in  tho 
elaiouit  iMtft  Stut.     The  onl/  teetl&ony  is  that  of  the  olalauniit 
&ad  her  hu8l»a&d.     The  property  nae  takna  on  «n  exeeutlon  by 
tho  sheriff  on  a  judg:  «Bt  obtained  by  Jameo  H.   Hooper  ag»lnot 
John  Stut,  huebaAd  of  the  olal«Hnt. 

It  ia  urged  a*  a  ground  for  revers'tl  that  the  evldeaoe 
la  not  auffioient  to  auatain  the  olalaa  f^nd  that  the  court  erred 
in  not  Hdaitting  oertala  evidenoe  for  the  purptMie  of  shot<rinf; 
that  the  property  had  been  aasoaeed  for  a  nuaber  of  years  la 
tho  naae  of  i,   Stut*  defeadaat  to  the  judgnent.      It  is  alao 
argad  that  the  oourt  ordered  and  directed  the  sheriff  to  release 
the  property*  although  there  were  6  laapa  and  soas  o&rpeta  whieh 
sere  not  included  in  the  ata,te»ent  of  olaia, 

V«  hsTo  oxaained  the  te^^tiaony  and  are  of  the  opinion 
that  there  iraa  <igiffioient  STidenoe  to  euataia  the  jud^aent 
of  the  court*     wo  are  further  of  the  opinion  that  tho  eourt 
did  not  err  in  refusing  to  perait  the  tax.  books  shoring  tho 
property  in  the  aaao  of  J.   0tut.      It  may  «ell  hare  been  aasossod 
in  his  naae  and  still  belong  to  his  vlte,     Moreover,  alio 
would  not  be  bound  by  the  not  of  the  aasoesor.     Magerstadt  t* 
Sohaefer.  313  111,   351, 


ftOU 


IZQL   «8S    .nal  JbaXil  noinlqO 


•NCI 

,  9»X  X»qqA<->t  1  itlli:  «in 
•T 


#0jHKiiiI*  9At  to  »«(<»  cl  ^o»J(#e»#  Jim  9ffT     .^Tiffe  mmS  f ««»l«i« 
X«r  fiai^0t>9xa  km  a»  m**t  turn  xtr9qinq  ^ftt     ,baA(i%ad  ':r?{f  Sm* 

,tMMmiMle  *di  to  JitOiHifBtfrf  ^Suiu  adclt 

^mmhtf  •dt  t»A$  X««t»T9T  ro\  basrot^  «  •«  Itasxar  ai  #X 

b«T%«  #tu«o  ftift   ;tsif#  (usfi   .aiAlo  Aif^  Aljt^eas  o9  »fi«lAXtttfa   ;?f:)ii  fti 

^J,ttod9  to  atoqiu^  arft  «ot  tfuv^birm  al^tTnn  i^tiilabts  soa  at 

Kl  mB9x  \9  r»4miM  a  tot  Iwososao  oootf  fe«i(  lt<Ko<{««q  •tis  twAi 

o»Xs  ei  91      «»iioa;^t  «d#  otf^  lAaMotoib  «tir#8  .d  to  •mms  md$ 

•sAoi^'X  o#  tti^oifs  9At  b^ttmrib  bBx  bBftte  truoo  ^At  $adi  Aostir 

ifoitfw  fttocrieo  •ftoar  bfts  tqaja  9  OYOV  o«otf#  i^BiK>d^ia  ^YTiiNvovqf  oiff 

•alffXo  to  iaMmtftf  «ii#  ni  iboltoXofii  toA  0T»ir 

jtolclKo  oifir  to  OYiB  &IA  t*ttM['<^'^^  •''^  l>9ri:i««x»  9r&d  o^ 

^ii»B^6tft  ttrf^  iiX^o<i«  t  oooafedvo  tooioltttfk  ej»«  oMd^  sadt 

tttfoo  oK^  #«rft  oolaXoto  *>dt  to  lAit^t&t  oics  ow     •;mro«  odt  to 

•ifir  9«iiro(fa  oiootf  soKf  »dt  ^Xaroq  o#  s^Xavtv^  ml  tto  #00  klik 

^oooftoa  jr»«tf  9T«d  XXov  x^i  ^X      .ift/^^    .Ii  to  Oami  oi?#  aI  x^^*^«^(T 

oifo  ,t»70o«oM     .otiv  %id  •#  tooXotf  XXl#o  bam  •maa  ulti  al 

•T  fibo^oTtaiiM     .toatoaao  odf;  to  too  erfl  ^  biiMtf  otf  ««>ii(  blan^ 

•m  .XXX  i;x£  gft^ftlffi,^ 


Th«  court  p«rttitte<l  elalmiimt  to  &«^nd  her  atatej^ent^ 
whxoh  W&8  ooatniilnad  la  the  notice  to  the  sheriff •   so  «8  to 
laoiudc  the  6  laapa  aad  the  o&rpeta*     la  vrittea  fti&ead««at 
irfts  filed,  but  we  do  not  oonalder  that  it  im«  aeoeesary.     this 
prooeeding  la  statutory  ^nd  no  v-rlttea  pleadings  sre  recjulred. 
Saeeth-aanrood  v,   Hutehiaaon.  176  111,  App.   603. 

the  court  fouad  title  la  the  plaintiff  and  olaloant 
Immh  Stat  aad  this  iaoluded  the  property  enumerated  in  the 
notioe  serred  on  th«  sheriff,   together  icith  the  items  included 
ia  the  aaeadaient.     itioreoTer,   the  olaia  is  euffioieatly  broad 
la  that  after  eauaeratiag  other  speeifio  articles.   It  concludes, 
*sjid  other  personal  property  aoir  oontaiued  in  ths  house* 
Tmssaieat  aad  garage  and  rdOBS  over  the  parage,  loo><t«d  at 
113€  Sheridaa  »oad,   v^llsette,   Illinois.**     The  cl%ia  appears  to 
hsTe  eoTered  all  the  property  in  the  hands  of  the  sheriff, 

'$9  see  an  reason  for  disturbing  the  judgiaent  of  the 
County  Oourt.     I.&nae  ▼.   Stack,   et  al^  19;^  lil,  *pp.   538. 

yor  the  reasons  st'ited  in  this  opinion  the  judgaeat 
of  the  Hounty  Gourt  is  afflrraed. 

8S8E2.  A8D  rRIKMO,   JJ.    OO^OUiV 


-  «  - 

0^  ts  OS   ^\J±fM  ^iiS  «#  •9i#0A  9Ai  mi  bmaiMtn^*  mam  ito;rfw 


tiitaisXn  9^  ai.  »£j^ll'  hmn'i  ttato  srfT 


•a«2   .Gftf*  ,iil  fc«l   >i;#  #a   .ij-or^t   ,>»  »M£bi 


.^xt 


/" 


»?JSICIfAt   COURT 
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(  Pialat  if  f  I'^^li^x  6«, 

▼•  ) 

OATIQ  ELi,IS  aad  S,   IXLIS,  )  OF  CHIOAGO. 

(D«f«n<Sant»)  Appellanta.  )  2^0TA      6l3 


2- 


Oplnlon  filed  Jan«  88,  1931 

UR*  PKSSXOZSe  JOSTIOS  ffiLSOM  d«liT«r»d  t)t«  opinion  of 
th«  eouTi;* 

Plftiutiff  took  judgment  tqr  eonf«a«ioB  against  tha 
dafenda&ts  oa  a  Judgaaat  note  datad  Sept^abar  10,  1938*  for 
I6&0  with  interaat  at  ^  and  signed  \sy   Qolda  Qoidaaith^  Harry 
Qoidaaithy  S.  £llia  and  Uavid  l£i^ia.   s^hlla  the  note  waa 
for  g550«  judgaaat  naa  «aterad  for  ^500,  together  with 
attorney* a  feea  for  ^100.  Fifty  dollara  had  been  araditail  oa 
tha  note  aa  part  payneat. 

The  defendanta,  D^ivid  Eliia  and  3.  Ellie  filed  their 
patltlon  to  Taeate  the  judgaent  and  for  leare  to  ooae  la  aad 
ylaad,  ahioh  vaa  allowed.   They  take  the  poaition  that  th«^y 
aigaed  aa  auretiea  and  that  the  note  vaa  extended  for  a  -raluable 
eonaideration  without  their  eonaeat  ;*jaid  without  their  knowledge* 

The  note  haTing  be«n  introduoed  in  CTldeaoe  by  the 
plaintiff  oonatituted  a  prii»&  facie  oaae  and  the  burden  waa  then 
upon  the  defendanta  to  aust&ia  their  defense. 

Sarak  8aar»i;oa»  the  plaintiff,  placed  upon  the  etaad 
by  the  defendants,  teatified  that  ahe  was  the  owner  of  the  note 
aad  that  her  brother  waa  her  agent  in  the  proouring  of  the  note 
aad  the  ^taelng  of  th<>,  aoney  vhloh  constituted  the  oonaideratioa 
for  it.  She  teetified  further  that  her  brother  repre*»ented  her 
la  the  oolleotion  of  the  note  and  nay thing  he  did  in  that  regard 
was  as  her  agent. 


I«  \  ( 


isei  «8S   .flAl  Jbein  noifllqO 

a#w  «ii-«>a  9«il  frli<^     .«iil»  Mw^  tm'^  ^Ali»  .^  ^fi$i^»H0Q 

tlt'f?  JErt*lJ:'t   eilj.i:i    «3   **f!3  «<i(.A-i.4  Civ.i    ^^,$StJ«istmi'^t.  "Wfs 

bisfi  til  '-"-    ""■'   ■-----.'"  tot  i^Uft  *«aH8:^-fcat  ****  &i*-ys>m  ©«   ,..>,....-.»©.., 

•#otf  •<!#  lo  tftAwo  ftdt  «««  fttfit  #«<<#  f»aitlirtt»#  ««;ta«X>a»!t:&i>  •tif  x€ 
a»i*»r»liU(tP9  Mf#  1«^ nil- 1 #»j»o«.  (ft»iif«  t^^aoti  tftif  te  3ai»ft«9  »i<3r  tes 
ft«s9»'X  tadt  at  hlb  9A  ^M%v^n  tm»  •*©«  «/f*  tu  noW»«iX»© 


-  a  - 

David  Sills y   on«  of   the  d«f«iidante,    testified  th»t 
H&xxj  Ssargon,  pl*itttiff«8  teother,  ?md  agent  In  regard  to  th« 
traasftotioa  la  question,   ®«kcd  hi»  to  sign  a  n«v  not©  aa  an 
•xtension  for  three  aonttis  and  that  he  r^fuaed  to  do  «o» 

Goldwilldi,  ono  of  the  prlncij^la  on  tha  note,   testified 
•m  Itotelf  of  the  rlefendanta  that  Ellia  refuaed  to  sign  »  new 
BOt«  nad  so  told  Snargon. 

Hsrry  S«irgon,  loaMfther  of  th«  plaintiff,   testified 
that  when  the  note  wae  laAde  he  told  Ooldaadth  be  would  not 
giTe  the  aoney  to  hin,   ^t  would  give  it  to  Ellia,     He  adsitted 
that  ISO  bad  been  received,  whieh  had  b«en  ooiiected  by  hia 
Bother  and  which  had  been  applied  on  the  note  aa  part  paysent, 
but  denied  that  there  wa.a  stay  eztenaion  agreesent. 

Froa  the  evidence  ao  far,   it  ia  apparent  that  there 
vae  no  ngreeaent  between  the  parties  to  extend  the  pay»ent  of 
the  note,  but  if  defendants*   teetiaony  ie  true,   there  was  a 
diatinot  refuaai.     The  only  testiaony  relied  upon  appaars  to 
^«  «lHit  of  Goldaaitb.     He  testified  that  an  a  oert%iB  Saturday 
araai^  the  plaintiff's  nother  o«waa  to  bis  store  and  that  be 
told  her  the  best  he  could  do  was  to  give  her  t50,  as  ooomiaaiont 
that  she  said  she  wanted  the  aoney  but  was  satisfied  to  have 
the  note  extended  for  three  aonthai   th»t  thereupon  he  pt-id 
her  iSO  for  the  loan  and  17. bO,  as  interest  for  the  three 
aoaths*  An  objection  was  naie  on  behalf  of  plaintiff  in  regard 
to  the  oonvcrsation  of  Ooldsaith  with  the  aother  of  the  defendant* 

mrry  Saargoa  was  placed  upon  the  sitand  by  defendants 
far  cross-exnaination  and  the  followixkg  queetions  aslted  and 
anavera  given: 

•ii,     Did  you  get  ^60  after  th«tt 

A,     I  did  not,   but  ay  aother  gpt  $50, 

q,     Oid  you  send  your  aother  for  itt 

A.     She  talked  to  hia* 
■&•  SHDUtAX:     4^hD.t  difft^renoe  does  it  aake? 
he  adaits  having  received     SO. 


-  t  - 

i«Ni  4»  «s4e  At  iM«i»1t»it  Mi  lit  $^it3  8t«ba#a»t*£>  •^f^  lo  lUdMr  «• 

J^ttl^^  tttt     .ftiXiS  o?  j^J:  avis  i^'^i'AV^  ^^Hf   «M-tff  OiT  x*»9hi  9di  3v/% 

«»aa«^«t;.#i[^  ««.:•«««  «>i^  «&  «*MQf^«  «^9#  <l^«^  Ifoiii^  box  ^miiimm 

;A6i»«i««M  •»  ^cm  t9d  nrt^  of  maw-^  hljim»  md  f994  *»  xtni  hint 

»Y«f  t  i^nmJaM  am  $mi  x^mom  •<(#  ^taa»  •!«•  iiiam  •fta  SJt4^ 

htJte^  »ri  jMUitMnaUt  f^at  iBOMam  Mtw^  rat  iMbm$xm-%Smt  mSi 

mi  *9-B  uvt  iki«      ^^ 

'    -t    tJOiis*  -        .A 


-  »  - 

tMS  0(HIEf:       Objection  8u««.%iaed. 

]0U   lAJPtAi:      If  the  court   please,   ooivnaei  »d«lt« 

barlBg  r«o<^lTed,     bO  th2?ou|?»  the  »oth«r  of 

the  pialntlff. 
A.  Tea  Bit, 
im.    SHmaUM:      ALL  Xi(gk\»* 

It  a9p«ftr«  fTO«  the  record  that  M*.   Keplan  repreeeated 
the  def  eMi&ate* 

At  the  end  of  ftll  the  erldffiBeo  the  eoiurt  inatrveted 
the  3«ry  to  hrlng  la  a  ▼exdlot  for  the  plaintiff  and  entered 
Jvd^MAt  upon  the  Terdlot. 

This  MS  all  the  STldeaee  besrlng  on  the  question 
as  to  whether  or  not  the  MO  payaezit  was  &  oonslcierBtlon  for  an 

extension  of  the  note  or  part  p&yaeat.     the  oTldenee  of  (Joldsstlth 
setting  out  an  alleged  oonTsrsHtiun  betireea  hiaself  and  the 
■other  of  the  plaintiff  wns  ole^rly  inooapetent.      It  vas  not 
in  ths  presenee  of  the  plaintiff  nor  her  agent  B&rrjr  Saargon  and 
there  was  no  testimony  In  the  reoord  shoving  that  the  aother  had 
the  autborlt/  to  aot  for  or  on  hehalf  of  ti£tr%h  Saargon,   the 
prlnolpal,  and  plaintiff  la  this  oase.  In  the  negotiation  of  an 
extension  of  the  note*       Vhat  the  aother  najr  have  said  van  not 
ecMpetent  for  the  pu3n>OJ3e  of  establishing  ageno/  on  her  part* 
Herchants*   U&t,   Sanlc  ▼•    Mohols  A  Qo..  3J?3  111.  41,     the  plaintiff 
In  this  oase  ^as  upon  the  stsnd,  and  oould  haTS  been  questioned 
in  regard  to  the  authotlty  of  her  aother*     It  Is  urged  that  ths 
oourt  should  hare  pernltted  further  oros-ex»al action  of  E«rrj 
a«argOfn*   for  the  purpose  of  disclosing  the  fsot  of  agenoy,  bat 
it  does  aot  appear  that  the  oourt  «as  adrLssd  bf  oounsel  ^f  his 
purpose  to  dsrelop  this  fact  by  further  •sausinatloa.     He 
ni^«am  to  hare  been  satisfied  with  th«  result  obtained  when  hs 
elicited  the  faot  that  the  aother  had  reeelTsd  $S0«  vhieh  vas 
not  denied*     lo  effort  appears  to  have  been  nads  to  pursue 
the  sxaaiaation  furtherf 


wtJtnha  X»«jui»o  ,tS8'A4ly  fii^c-o  •  .►■  ..j-^^;.    ,v\-*' 


ca  !•'*  B«if  ««9ai««»»  A  ci#«  #£UMif4Kf  6Si|  ♦«[#  »«c  t©  t*45f«rf«  f^Si  *<• 
erf*  ^os  lldftsi^  n-  ■  -:»f«vs©t?  fe^^  ^-j  ^vst.t*** 

lHWCci#««»p  isasdf  avjwi  fciuoo  fcr?      v  ■'    '  -  '^ii-  «o^i/  **^  •J*-^*®  ciiii?  al 
*i«J  ,yo««^p  to  3^o«l  «rf*  sffi«*Ji'®*J^   '"    '  '     'f^^-  ^^^  ^^'"^   ^ifi^tJmi 

*tf/i¥rj-j  ti^  9b«K  fl«oc?  »v/'rf  o'*  f.fiLsmh  ica 


-   4  - 

Th«  trial  oourt  In  Instrxzotlng  th«  rerdlot  eTid(»ntl]r 
took  imto  oonsidoratioa  th«  faet  that  this  teatlmoay  itms  lar 
eoflip«t«nt  «%&(!  tlp&.t  there  ras  not  sufflolest  e-rldeace  without 
this  for  the  ^ury  to  ooaslder.     It  1»  laslsted  on  l^^half  of 
eounfte!l  that,  where  a  Otiurt  instruota  a  yarf  to  bring  la  a 
▼erdlot,   every  Intendacnt  should  be  indulged  In  In  favor  of 
th«  teatlAony  of  the  o|>poslte  side.     Thl»,  however,  aeana  oaljr 
ooopeteat  evidence,     there  being  none,  vhloh  we  are  able  to 
find  froa  th^,  record  b^^ring  on  this  question  vhleh  we  aonelder 
eonpetent,  v>e  nre  of  the  opinion  that  the  oourt  properly 
Inatruoted  the  jury  and  entered  judgment  on  Its  verdlote 

The  burden  of  proof  «a«  upon  the  defendants  to  es- 
tablish the  defense  set  up  te  the  petition  by  %  prepouder&aes 
of  the  Ofldenos*     This  thnj  failed  to  do* 

For  the  reasons  stated  in  this  opinion,   tlis 
judga^nt  of  the  Municipal  Court  is  affiraed, 

BtBH  AVO  SItlKfD,  JJ.  oomooh. 


99  •lae  %Ta  •«  itoliiff  ^muott  ^l»e-  distlt     •»Qi$*JiiiT«  «>««.<'    "><;r. 
t9bis,a»9  9K  (tfridw  aoi.^««if]^  «ii)^  an  ?s^ixa4i4  J^to<M»%  ''^itt  n^tcl  bail 

.'■  ■  iL&l  \^fM   »i£js      ♦^vtt«i5>i]f»  *;^t  1© 
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Y.  )  CIR0WIT  COfIRT, 


0001  CO?'iTT. 


App.li...        2^0  I. A*  613^ 


) 

Opinion  filed  Jan,  38,  1931 

mt.  pRKsminG  jtmrioK  wiLf?oi  dtfiiT^red  th« 

opinion  of  tbf!  court. 

This  is  an  apreiil  from  &  dc'oroo  of  the  Circuit 
Cffort*  dltniBsing  ooaplainKat*s  bill  of  oonplaint  for  aaat 
of  equity.   Th«  bill  ehareed  that  the  eoxplainant  was  a 
duly  lioeneod  architect  and  that  in  July,  1918,  the  defendant, 
wood  IScTUipBent  Co.,  oaaed  a  eertein  piece  of  real  eetato  and 
entered  into  an  oral  agreeannt  with  the  coaplBinant,  Frank  K. 
D(iTideon,  by  «hich  the  coaplalnant  was  to  prepare  building 
plana  and  prelialaary  aketohea  to  bo  ueod  in  the  erection  of 
a  building  on  the  property  of  the  defendant.   The  bill  further 
alleges  that  pursuant  to  said  afreement  the  ooaplalnant  pro- 
l^ared  preliainary  drawings  for  the  building  to  be  erected  on 
said  property,  but  that  the  defendant  never  proceeded  irith  the 
building  end  nerer  paid  the  complainant  for  the  serrloee.  The 
¥111  prays  that  the  ecnplalnant  bo  declared  entitled  to  a 
■oeheale's  lien  on  the  property  in  quoetloA. 

The  only  qtiestion  inwolTOd  ia  aa  to  whether  or  not 
an  architect  ia  entitled  to  a  lion  on  a  specific  piece  of 
property  for  preparing  sketches  and  architectural  plana  for 
the  erection  of  a  building  thereon  which,  la  fact,  was  never 
eons true ted  either  in  whole  or  in  pnrt.   This  preoleo  ques- 


""T — -V- 


""^^^    r^^N 


«iiAjr! 


#flt»ir 


..<>= 


tlllOTiO  «diJ   'Jc   '**1 

♦asw  tol   *iil.f.-.i'  ,ri««li*«.t^   ,|-T'*#0 

fc0.i»  •^«#aa  last  to  90»iq  ai»*T 
Sfliblifltf  •xs%*'t%  o*  8«w  ♦ijAffi«I<|«ca  erf*  d©idw  f*   tirssfiiT^t.' 

•ttoli'vairp  al  x*'s'5'<<««i  *<**  ««  ^^^^  «'oiJ.> 
#•0  10  T»ii.r<)d«  otf  <Mi  ai  hflrrltnuii  aoJt#»9if|i  fXft«  ftdf 


tioa  kfte  b««n  before  the  Supreae  Court  of  this  «t«te  «&d 
••ttl*d  in  the  ca8«  of  Orpygn  v.  Keyer,  S42  111,  46,   In 
tbftt  case  the  9apreffi«  CcUX't  held  that  under  elrcumfltsncee  «!■« 
liar  to  those  InYolved  la  thi?  proceeding,  the  architect  was 
entitled  to  a  llan  for  eerrleee  rendered  ae  an  architect 
inamufih  «a  the  servioee  were  intended  to  inproTe  the  property 
in  question.   T^it  right  is  based  tijion  Section  1  of  the 
Meehaaio*e  Lien  Aet«  SNBith<-Hurd  Illinois  Hevised  statutes  of 
1929,   page  1812,  wnieh  provides  speoifiet'lly  for  liens  in 
favor  of  arehiteota  and  structural  engineers. 

The  supreme  Court  of  this  f^tate  in  the  ea««  of 
Orceen  ▼.  Heyer .  supra,  has  established  as  the  lav  of  this 
state  tne  pro-ponitinn  thet  the  architect,  under  facts  filmilar 
to  those  in  thie  case,  is  entitled  to  a  lien  for  servieea 
and  ve  are  bound  by  that  opinion. 

ror  the  reasons  stated  in  this  opinion,  the  decree 
of  the  Oireuit  Court  dismipsing  o  }ia?lainant*s  bill  for  want 
of  equity  is  reversed  and  the  oause  remanded  to  the  Circuit 
Court  with  directions  to  proceed  in  Accordance  vlth  this 
opinion  and  to  enter  its  decree  in  favor  of  the  ooaplainant, 
together  vitb  the  costs  of  the  proceeding. 

WITH   DIREOTIOKS, 


woKht  i»  oQMnmt 

wamn),  j.    tot  PiiRTioi?ATi»Ot 


ml     .M  .ill  Zkt  jj_  ■itAo  9i*  ai  b»ltf^ 

lij  «»^ot«^e  ]!>9«(iT«fl  tiOJSiXII  fct«3^rf*taE8   »*oA  acj,  ? 

!•  MUM   '-■■  -tqyB  t>^ 

9B9iTt«H  xol  R^Al  s  1)0  bnliUmi 

ei^^  <i#l«  90uffhttf99ii  eti  b^99^nq  ot  aoei^jftfr-tife  tf^iir  .fr 


MimiOIJ'AL  Qomit 
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PSOPLS  OF  t;iliJ^^'«'  OF   ILLlSOISi 
D«fead&nt  in  ixvoT, 

OLLIK  SiJIFORB,  i  OF  CflIC*00. 

"'*"*"'  u,  K.x„.  {  2  6  0  I  .A.  6 1 3^ 

Opinion  filed  Jan.  38,  1931 

MR*  FHfSlDISO  smtlGt  nU^OU   dslirered  the  oplalon 
•f  the  oourt. 

Tbla  Is  an  app«»i  froa  <s  ;Ju<!.,^-aent  against  th« 
^•fendaiit  Oliie  ^ttnford,   finding  hia  guilty  of  th«  offfinse 
of  pKAderlng.  Th«  of^usft  was  tried  by  the  oourt  with<»];t  a,  juxy 
«ftd  th«  dsfeadaat  se&tcnoed  to  th«  Houss  of  Oorrectlon  in  the 
Oity  of  Cbia&go  fox  six  aoaths  and  to  pay  &   fin«  of  1300  and 
oo«ts. 

Tb«  Inforn&tlon  ohargsd  that  the  defendant  on  or 
ftbout  th«  XSth  day  of  O«ocp&«r,  ld36«  in  the  City  of  Chieage* 
did  uaiavfuily  aad  irllfully«  without  iavful  eonaidsrmtioa^ 
tak<>,  Aoodpt  and  rsoelT®  a  oextain  sum   of  isoney,  tO'-vlt:  fwo 
(|^»00)  Dollars  fro«  lielsn  &6resireski,  a  oerti^ln  feoals  person, 
whieh  said  soney  was  a  part  of  the  sarnind^  of  th«  sAid  Heloa 
Karotovskl  froa  the  praotioe  by  her  of  prostitution.  Charges 
further  that  the  defendt^nt  is  guilty  of  the  orloie  of  pandering^ 
contrary  to  the  statute  in  such  case  oads  aad  proTlded. 

The  information  wi^s  signed  and  sworn  to  on  information 
and  belief  by  tiaothy  i^yer^  a  poliee  offioer.   a  motion  to 
quash  was  oMde  on  the  ground  that  the  ooaplaint  is  too  gener^tl; 
does  not  suffioiently  apprise  the  defendant  of  the  things 
ohari^;  doee  not  set  forth  the  amount  of  money  or  by  whon  given 
anA  does  not  speoify  the  plaoe  where  these  interooiirsea  toolt 
plaoe,  nox   «>ith  whoa. 


(xsy. 


<db«*t»e 


i 


.tor  'litiUl% 


XSei   ,8S   .n«T,  fcsXn  noiniqO 

.0  i  airfO  to  t^iO  9dJ  fll    ,d£ii   tits^i|9»»C!  1©  XMtt  dim  9rit  fifotii* 
^a&iisiSihleaoo  Xtflw«X  i&QtiSl^i  tXllutiin  baa  xiiai^fft^iMv  l^it 

jjvoet^fj  •X««»t  iil6#i;ftQ  «  ,iJUwr«iM.ftiil  a«X«':  iimn'i  ex.j;.Ai.o..,    ,,    ,■„ ; 
a^l^a  htMi  »fii  to  t^ta\»9  ^lii  t©  *t*.;.  x^actn  feias  doiifw 

•J^Mv«i$r  1^A«  •hsm  »ajio  Mejtf«  ai  BtuH^.t*  itdi  oi   \xsnia9e 

^i    JtoX.tOB!    A        ,"t»OXlt«    •aiX«Kjr    /I    ^-IBX**^'    X£i5fO«ll    X<*    t«iX»*    tSA 
jXtHMMt  4MI1    Hi    ^AlAXqaoO   Slf^T    :>  Sift   &«I0<»9  fitif   tim   •bfJH    'JiSm   iStimtp 

w^l^  9dt  to  #«jifeaoto&  •<fl  MtiT^eji  X''^'<''<'^<>^tttf9  ihon  oooft 

oftTls  Mtfw  xC  "Ko  XOM«  to  tm$9ma  o4#  tfWot  #os  fos  oool^  {bo^JUlt 

ifoo#  ooQttfOOYotfiX  »««(f^  O'xsffv  oo«Xji(  fttf^  t^iooq*  #oa  oooft  hmm 

nmtdiw  4t  tm   TOO    «»0«Xq 


-  a  - 

fh«  aotioa  to  quash  was  oT«rruled,  and  i?e  belieTe 
properly  80.  The  Inforatatlen  was  auf fioimsitly  definite  a«  to 
tla««  plaoe  &Bd  »aouxit  of  aoac/  reo«iYed«   A  pita  of  not  guilty 
wft«  •ntered  67  the  defendant  and  th«  oauet  proceeded  to  trial, 

shile  Owjrer,  the  prosecuting  witnesa,  vas  upon  the 
•tK^  it  def eloped  thv^t  he  had  signed  the  ioferaatioii  upon 
Infematioa  and  belief.   4  aotion  to  quash  wne  made  an  ^e  ground 
tlwt  the  oo«plaiu»nt  at  the  tiae  he  signed  the  inforaation  did 
not  h&we  iireot  knowledge  aa  to  the  faots  sworn  to*  lio  Motion 
to  withdraw  the  plea  of  not  guilty  was  isade  l»efore  this  notion 
to  cuash*  k   aotion  to  quash  after  plea  can  not  be  oonsidered 
iffilAns  pemission  is  obtained  to  withdraw  the  plea,  the  People 
▼.  ilunday.  280  111,  33;  ttoKevitt  ▼.  The  People  308  111.  460; 
The  r^ople  t,  3«lth.  318  111,  114;  The  People  v,  I3uyveJonok. 
337  111.  62£. 

Helen  Karosewski  testified  that  she  had  lired  te 
Ohioago  for  about  a  year  and  a  half;  tluit  she  beo^ne  %c?;usinted 
with  the  defendant  about  aeoeaber  b,   ld38;  that  ehe  saw  hin 
again  about  SeeesilMr  10th  of  the  sane  yMir  at  the  Huntington 
gotel;  that  she  had  interoourse  vith  hin  at  that  plaoe;  that 
he  told  her  he  would  find  a  plaoe  for  her  to  work  and  took  her 
to  n  plaoe  called  « Sophie's**  at  3S19  Indiana  avenue;  that  she 
was  driwen  there  in  a  oar  oper- ted  by  a  is&n  by  the  naae  of  Leon 
Hill  and  that  the  defendant  was  v^ith  her  in  the  oar  at  the  tine; 
that  ahe  had  intercourse  vith  nen  at  that  address  and  collected 
MMiey  fron  then  and  that  she  gawe  the  defendant  part  of  the  noney 
eolleeted  by  her  from  these  aots  of  intercourse. 

The  defendant  adnitted  thikt  he  had  net  Helen  Karoeewskl 
at  the  Huntington  Hotel,  as  did  also  Leon  Kill.  Rill  denied 
that  he  drove  her  to  the  Indiana  awenue  address  and  the  defendant 
denied  that  he  ewer  asked  her  to  go  to  this  place  ^nd  denied 


9lGiy%'l  »rtT     .Miff  »d*  iTBxJSfiffi:*  o?  Mfliisttf*  Hi  iatol»»iflK*q  Mttiifm 

ics>  .ill  et?s  »ige»<f  i»ify  .▼  rr^n^ya  i««  ujtf  ««  raimm^^ 

«^«fft»7t^,  .^  yAss^y^  «^  j*^^  .iJ^3[  s-t^  «^LiiB  ^^  fpi'm  m 

si.,   f^r.  -r.^.j'  ^.cuv    «<^»<jX  ,4  «aitdtt9»tC  <^i?&d«L  t««^«'$«>Jb  9^4  iiitv 

fit  i&vt  tm»  ift^w  •#  «Ml  f»t  «»di»iq  M  bElX  bJuaov  «cf  ic^jl  4»i«9  •«} 

9tt9i  t*  •mtm  •at  x^  turn  m  '^k  bmS-tstm^i^  «a»  j*  ai  •'S»<ts»  a^wi^  Cisv 

b^ff'Oitiloo  ban  ft»vtbt>m  ^wdt  j^«  ass  <i<-l«E  »tt«if«>i»«<«#iijt  ftiuf  •if«  #«i(# 
^<t<fii  •<(»  1l:«  #i[«qF  #sdftMit«fr  ftitf  vr^Q  4i«l»  *^M  tmsK  m0i{t  mo%\  immi 

Mltnt  IXIH   •£XiM  MMhi  Q»Xi»  i)ifl  •«  «X«#ttli  tm$9lH9Mm  •M  #« 
#1TI«(B«1»1>  tttft  b«£  •••«<>»«  MMKHM  JMUObftt  •4t  •$  t»d  «r«tiA  ftd  «M(t 


-  3  - 
•vcT  b^Tlng  reoelTsd  amy  money  from  her*     t«ro  or  tkr«e  vpitnes8«s 
testified  as  to  the  good  ohaxaoter  of  the  defendant. 

The  trial  court  had  an  opportunity  of  seeing  9nd 
b«erlng  the  vitnesses  ttnd  foraing  hie  opinion  «ia  to  the  weight 
of  their  testlttony*     K  court  of  review  should  not  diettirb  the 
finding  .vnd  jud^ent  of  the  triaX  court  in  oases  of  l^is 
oharaoter^  unless  the  evideuee  is  unreasow^k^ble  or  iapsol^^e 
or  so  unsetisfaetory  &b  to  warrant  a  reasonable  doubt  of  guilt. 
feople  V.    Rolf.   334  Xiilnois  218;    Feoole  ▼,   Hioic^tts.   334   111. 170, 
The  eridenoe  of  the  glrl»  st^^nding  j^iJLone,   aaply  imrranta  a 
conwiotion.     The  trlnl  oourt  foimd  th&t  this  testimony  vhs  not 
OYaroome  by  that  of  the  defendant's  tind  that  the  defendant  was 
ipjilty  of  the  s,ets  eha.rged  In  the  InforsKition.     there  being  no 
Jury«  we  assume  ths^t  the  oourt  oonaidered  only  suoh  eridenoe  as 
«&s  oompetent  snd  we  find  no  error  in  the  trial  oourt  suffloicoit 
to  wnrrent  a  reversal  of  the  judgment. 

for  the  retaeons  stilted  in  this  opinion^  the  judgment 
•f  the  Ikuieipol  Sourt  is  affirmed* 

JfSmVSMf  AFrXRM£J3. 

S£8£2.  kMQ  mimn,  J  J.   COHOtm. 


*c«  s«R  ^«sNMJt#9^*  ilrf*  t^rf*  l)e«ot  ttMiae  Islr^  »ri1      .£iol#«j^tm»« 
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OU^SESaS  IfiM-L,   /  J'^T^    APPEAL 

AdKlalstra'Vi'^.  eto*. 


COOK  flOOMTT, 


260I.A.  614 


Apptilant* 

Opinion  filed  Jan.  28,  1931 

!«•  )»llSSIOZia  JU8TI0K  wiLSOli  a«l.lT«r@d  th«  opinion 
of  the  court. 

Th*  plaintiff  Cl«r«nee  Hall,  as  adalalstrator  of 
th«  estate  of  Jaaee  Hall,  deceased,  toroaght  thia  aotion 
agalnat  the  £Tening  A:»erlo!)n  Fubliahing  Oovpany,  defena^At, 
to  reoo-ver  for  duuiges  suffered  by  the  next  of  kin,  b/  reaeoa 
9f  the  deAth  of  the  deeeaeed  fro«  injuries  reoelTed  by  reaeea 
of  the  aegligenoe  of  the  d«!fend^nt  ia  operating  one  of  its 
trucks  orer  and  along  Root  street  in  the  3ity  of  Chicago  on 
the  ^8th  day  of  liaroh  1930.  A  trial  was  had  vith  s  Jury, 
resulting  in  a  Terdict  for  $6,000  in  f&vor  of  the  plaintiff 
attd  against  the  defendant,  on  vhioh  veirdiot  judgment  vfas  entered 
aad  aa  appeal  prayed  and  allowed  to  this  oourt. 

Plaintiff's  testate  at  the  time  of  the  accident  vas 
a  child  of  six  years  of  age  who  vas  orossing  Root  street  at 
a  point  betveea  federal  sad  dearborn  streets,  t^o  intersecting 
streets  in  the  City  of  Ohieage* 

According  to  the  testiawny  of  faraatine,  k  witaeas 
called  on  behalf  of  the  plaintiff,  the  boy  w«a  cro8<;iag  the 
street  froa  the  south  side  to  the  north  side,  carrying  a  box 
which  he  placed  upon  the  north  side  of  the  street  nnd  thea 
started  to  go  back  across  the  street;  that  there  were  two  oar 


in  Main 


XS9X   tSS   •aBL  JbaXll  noiaiqO 


/s«eit»i;  t^  l>«rTi»©enr  v^ttuiai  wtori  i»9»pm»%is>  «n3M^  lio  ii#Adfc  a^*  It© 

its  e^.«oXifa  1«  ^iC  «d»  a.i(  ^•»'^;ra  jr««^  ^l^liisi^  JMh  vaTtf  fEJMMftt 
tXtfJl  ^  <f*^*  *>«<*  8w  XAi»#  A      .{)£^€i  «J«««&  tf>  \^  dtm  M(^ 

fy.'t?*a»  «*-.?  *a»»i:S),fc«rt   *3X^9^  itfticfw  m»   ,*^«f^i»»1»l>  9rf*   d'Sfsi';;^*  Jt»n# 
.J^-UiOf'  Btdt  o*  fct«fdXXi»  fcHJi  iv»xa"K<i  X6«q'^*  xw  fcn-f 

loc^i  ^oiatotP  inis*  otff  «is«  t«  «xa«»^  itX»  't**  Mido  « 

Mft  BkX8«0««  •««  t«tf  »^^    t'rtifnXaXc;   ^ttt  lo  TX^^irf^tf  M  |y«XX«« 

a*rf^  feftn  #»(rt#B  «>tft  tci  *M«  ff:^«oa  ftiff  mm«  Imi««X<  •(<  ifeiifv 
««e  m$  •«•«  »T»dt  »*4t   ;#99Tl«  «fAi  »*otoji  tMrt  ©a  •#  M^Y«#a 


-  3  - 
tines  en  the  fltr«et«   on«  eastttound  and  on*  w««tbound;  that  the 
boy  was  aeftr  th«  north  rail  of  tfec  •»«tbound  trmok  when  th« 
d«fftnl-''^at^ truck  hit  hia;   that  At  ths  tisM  th»xe  w«rc  no  emrs 
l^arkod  along  th«  8tre«t  &t  that  plao*  nor  any  v^^on  or  v«hiele 
of  any  kind;   that  a  aotor  oar  had  passed  prior  to  the   tias  &t 
ths  aocident*   but  there  vas  no  oar  other  than  ih^  defendant's 
Motor  truck  near  ths  boy  at  thc^  tins  hs  was  struck.     That  aftsr 
the  aooident  he  saw  s  tTail  of  blood  which  vss  In  the  neighbor- 
hood of  25  or  27  steps  froB  the  place  where  plaintiff's  Intestatte 
was  struok;    that  the  witness  had  been  drlrlng  s  oar  himself  for 
soaetlae  and  estiisated  the  speed  of  the  truck  at  35  or  40  sdles 
a«  hour  and  that  the  defendant's  truck  skidded  2S  or  30  feet 
aft«r  the  brakes  were  put  on. 

Powell,  another  witness  os^illed  on  behalf  of  the  plain-' 
tiff,   testified  to  practically  the  s%«e  facts. 

Baailton,  a  witness  called  on  b«A)alf  of  the  def«nd«at« 
testified  that  he  was  working  for  Mashan*  the  driver  of 
defendant's  truck  and  was  riding  with  hla  at  the  tiae  of  tlie 
accident;   that  the  boy  ran  out  froa  between  two  big  l^nsdry 
trucks  that  were  parked  on  the  side  of  the  street;   that  there 
were  a  lot  of  oars  sad  one  of  thea  was  backing  out  of  the 
Pmilaaa  yards  which  were  located  at  that  point;   that  defendant's 
truok  went  about  6  feet  after  he  first  saw  the  boy  run  out; 
that  the  boy  was  holding  an  orange  box  in  front  of  bla  at  the 
tiae. 

Hashan*   the  drlwsr  of  the  truck  and  eaployed  by  the 
defendant*   testified  thn.t  there  wore  Morgan  laundry  trucks  and 
a  lot  of  touring  cars  parked  along  the  street  «nd  that  he  was 
going  IS  ailee  an  hour;   that  he  suddenly  saw  the  boy  cone  out 
fr<M  between  the  two  trucks;    that  the  boy  was  about  three  feet 
ahead  of  hla  whoa  he  first  saw  hia  and  that  he  ran  about  six 
feet  after  striking  hia. 


•  f  - 

Kits  ^sd;  9^^  XO*i  dti?    i^ac  i,©irt4  toy  am 

t#.«*e%;ria,  @.*ttliiUiiXf^  st-i.443.  fti.-iii.^  «iiw'  ««¥ I  «<?**«  ^b  -x©  51  lo  ina^ii 

»*li*  0>^  wi  6K  t«  imxs  ».4#  Ifc  *»»»<I»  •^i  m^sml^it*  baf;  ««i#e«»« 
#»*\  C«  «c  dS  »»fi*i;;i?  -^  --*  •••<'*;.--'^-'    ■•'•    ^--^  '-•■-  -  ■  •■*  «« 

.  1 '    .         ■  t  -  ■  .  ^«  ■  ■  '  ■■''■ 

,9#Ck«l  »!»*?«  <M<4r  tii«»ri. ...  :^ ^     i* 

tTft.'S^dl  »ic{  «^^  jS'S****»ti  »©tl  ttm  Mart  "^iwr  ^tt4   J  «4.!     ■  -  ■'»* 

...;::'«<J  &*»»  »m^  \*>  •«»  M«  •*««^  ^»*' 

ii«a  xun;  ^«<f  •Ai  ««»  t«im  M  laJt*  innl  ^  lUurU 

fra«  Mo<n^  ^xi^oJUAi  a4ti(«ttii  «t»«  »v»i(^  ^^cf^  ta|41U«*4   ^j^Auu.odltt 

9^i/o  MK>it  tc^  Alii  vM  %£<t*6iHf«  Ml  i»i($  i%a»A  at*  seli.^  M.  BOlog 

#•»}  ffMit^  ^tfo^  nx«  i|9e'  »df  #«/!'   |«j(a«ncjl  itmi  tit  |ie««««<l  «^1 

via  ttsodM  art  •A  iads  ba»  mli  wm  tsiit  •!(  Mifw  mlA  !•  frMultf 


-  »  - 

A  witness  Heskloh  Jarter  w&«  oaIl«d  on  behalf  of  the 
piaintlff*   It  appears  that  this  ultnesa  also  testified  at 
the  3o7oner*8  iaqusst.  Considerable  stress  is  laid  upon  the 
faet  that  the  testiaony  of  this  idtnesa  at  the  Coroner's  inquest 
differs  aaterially  froa  that  given  on  the  trial  of  this  oause. 
Without  this  eridenoe  there  was  ample  testiaony  frooi  the  other 
vitnesees  in  the  oase  on  behelf  of  the  plaintiff  to  support 
the  verdiot. 

One  of  the  points  raised  by  oounael  for  defendant  is 
th9.t  the  verdiot  is  against  the  freight  of  the  eridenoe.  "^^e 
are  unable  to  agree  with  this  poiition  as  we  find  sufficient 
•iridenee  in  the  reeord  to  sustain  the  Tsrdiot  and  judgment* 

^e  are  asked  to  reverse  the  judgment  on  the  groimd 
that  the  t^erdiot  is  exoessiTe«  This  iras  a  question  of  faet  for 
the  Jury  and  «e  cannot  say,  under  the  facts,  that  it  is  exoessiTS* 
Plaintiff's  intestate  »as  a  boy  six  years  of  age  and  left  hi« 
surriTing,  his  aother,  father,  ai^iters  and  brothers*  It  is 
within  the  proTinoe  of  the  jury  to  fix  the  daisagee  vithin  the 
statutory  limitations.  Bowman  t.  jSoodway  Stores.  Intt*.  358  111. 
App.  S07;  iielson  •%   Stutz  Jhioat,o  F^otonr  arsncb.  364  111.  App. 
636;  Sorthem  Trust  qp.  ▼.  Urand  Triunk  western  a.  Co..  307  111. 
App*  11* 

»•  axe  asked  to  reverse  bee^^use  af  improper  remarks 
addressed  to  the  jury  by  ootuasel  for  plaintiff  in  the  course 
of  his  argument*  Amcmg  other  things,  counsel  stated  to  the 
jury  that  the  boy  oould  not  be  guilty  of  any  aegligenee.  On 
objection  by  counsel  ^e  oovirt  oorrsoted  the  remalrk  and  stated 
that,  under  the  law,  a  child  of  sewea  years  ras  incapable  of 
contributory  negligence.   The  defendant  offered  and  they  vers 
giwen  16  instruotions  on  the  law  as  to  what  the  plaintiff  should 
pro-re  before  he  was  ^>ble  to  reoower.  Aaong  other  things. 


-  s  - 

•  £  *iret?.j;?'i'^r  tot  Ia«i}tfoo  ^d  iaaiiwr  Mi-  to  ?>r:~ 

sa^inXttim  bait  ^ft  ST  Aciti*©'?  »lrii'  of  »i«i  . 

•i   ♦!       •anr^rtJottf  JWiS    9rthi»'.t»    ^%m&te^i     ^r^enjiJBS    sin    ,^;;:;:? -.if-Ti-'K 

'   '^  ^''   .>»0  ,n  irt^r..-. .:t?  hm^U  »▼  j<>,g..l.f^,l:.,|yg»Ll^.7.s..  , 

♦MOOD  »rfi   fli  m^fliaXq  •:  ■  .  .^e^  Y^f  rrtrf   -'.'«.''     ■'    ■—:»»'». feb* 

eif#  (N^  h^tPim  X*«atreo  «anil<l#   ^  -; J4f  ii# 

to  tldittqmal  ttjsw  tiiit^T  «•▼»«  to  ftXIefo  «  «irAX  M^  t«fv{Ti/  «*«d# 
l^Xnoffs  ^:'XiiBtnlQ  md9  $»:iiir  9i  «.»  iv«I  «f<{l  «o  it^oi;fO£rttaai  dX  Mvi^ 


-  4  - 

plaintiff*  s  oounsel  stated  in  hit  nrguae&t  to  the  jury  thet 
t^«y  prot^blf  had  n«irer  sees  any  wsil  dv  p«ip«r  trucks  go  slevly* 
On  objection  of  oouaael  for  defeBdant^  this  v-as  stricken  out 
by  the  court.   Another  etateaent  of  counsel**  as  to  vh%t  ths 
lAw  vas  with  reiation  to  the  rate  of  speed  was  objected  to  and 
the  objection  sustained,   '^e  find  no  objeotioiw  to  «>iiy  other 
reaurks  of  ooonsel  in  the  record  and  vc  do  not  consider  these 
re»arks  of  counsel  to  the  jxiry.  when  coupled  with  the  actioa 
of  the  court  in  suataining  objection  thereto,  sufficient  to 
oonetitute  a  rererss^l. 

The  testiaoay  giv«»  by  the  witness  O&rter,  differed 
considerably  at  the  trial  fro«  that  which  was  glwen  by  the 
samQ  witness  at  the  Coroner's  inquest.  Counsel  for  the 
defendant  oontends  that,  while  the  credibility  of  a  witness 
is  for  the  jury  and  it  is  for  thm  to  take  into  oonsideratioa 
the  weight  of  suoh  eridenoei  "nererthelesa,  this  rule  applies 
only  where  there  has  been  no  undue  intervention  by  the  court, 
without  errors  in  instructions  and  without  aisoonduot  of  counsel." 
(Quoting  froa  defendant's  brief • } 

Plaintiff  offered  two  instructions  which  were  given 
and  defendant  offered  16  instructions  which  were  given.  80 
error  was  pointed  out  in  the  giving  of  either  of  plaintiff's 
instructions,  nor  is  any  point  nsde  as  to  then.  Ho  have  already 
stated  that  we  fsund  no  aiseondnet  of  counsel.  The  undue  in- 
tervention by  th  court,  if  any,  consisted  in  the  fact  that  wh«i 
the  witness  was  asked  to  answer  *yes"  or  "no*  to  certain  lai- 
peaohing  questions,  he  answered  that  he  was  confused.  There- 
upon, oounsel  for  the  defendant  insisted  that  the  witness 
9ho\ild  either  answer  "yes*  or  '*ao'*  or  **I  don*t  rewMiber",  and 
thereup«i  the  court  ruled  as  follows: 

"The  Oourt:  I  will  rule  with  you  oouaael,  on  that. 
Let  HIM  answer  *yes*  or  *no*  or  *I 
dwa't  raaoiber*.'' 


-  ♦  • 

h'^%H\\iX    ^i,:'^.:^    ,.,...u,^,     .  .;.,     s.^    i:.^.^,,     ^JCtfa#»«i    -  .. 

»rf*  x^  a®vt^  fijsw  dssjtisw  tfsji*  &i«'i  lAift   >.'fj   j-R  v  Id  I'ssiftlsttf.s. 
ed*  'sot   I»«firfoS*      .*»^xjj:*rti  e'lstx-ot. 
BtBftHJi*  n   'U>  'is t^l4lb9'5.vi  9rii  s^ii-  .^:■:o^   ?.«>'.^w-ts>t; 

,n^ri.%   >  lis  Htioiititrxtnal  &i  h&i  -  fcastals  taa 

Xbtnrlx  dVAcf  e»      .lUif^  o<l   »^  iftl>««  ^aiL«i^  t^.t'  «i  tea  «»«(6i^«jr«:t«ai 

a»riw  #«(f#  toJi\  ftd^  fli  ib«tf«l«ja9t»   ,t<iA  11    »#iuror  ix«2#a«inis^ 

-ai  Alit$Tfto  of   •©«•  ic'   "•Dt*  x»w»fls  et  fc*i>  e»n.tl*r  •f<# 

fi»«A^iw  tif^  #«d^  b»tml9iit  f»»bam\9h  nUi  -'^aijoc  «jioqu 

bii«   « '*t»cte»«i(»'X  #*aol)  Art*'  lo   •••«»x'*  t»vKiiii  xed*l»  JiXi/oi(« 

.lot  Afl  bvijjx  #«tfoo  atf^  ao«T<fe7»d# 

X"  To  •;    •  .'  t»y«a»  altf  ♦♦J 


-  5  - 
W«  f&ii  to  »e^  what  BOTe  oounael  could  h&T«  desired.     The 
TttllBi^  «&•  la  his  fftTor  and  eertalalf  v«i«  not  helpf^  to 
the  plaintiff  or  the  testlaony  of  plaintiff's  witness,     we 
see  nothing  In  the  conduot  of  the  court  which  In  any  way  tended 
to  prejudice  the  defendant.     The  case  oonsused  considerable 
tine  la  the  trial  %nd  m  nuaber  of  witnesses  vere  on  the  stand 
and  oross-exaalned  et  length.      We  haiTe  read  the  record  &ad 
feel  thst  It  Is  free  froa  g»terliil  error,   either  la  respeet 
to  the  conduot  of  the  court  or  of  counsel,  which   would  eall 
for  a  rerersal.     /e  see  no  reaate  for  disturbing  the  Judgaeat 
•f  the  aireult  Court. 

Por  the  reasons  stated  In  this  opinion,   the 
Judipseat  of  the  Olroult  Gourt  Is  afflraed. 

JVmttKMf  AF>Iiltf£Q. 
MKBEL  ABO  miKMO,   JJ.    80!(G)a«. 


-  %  i. " 

,'a»*iT.^i-»    8'ttWci.flnXq    lO    X«0»i*«»ii^ 

.ba«  MOSS'S  »t*^  *»j»#t  <»T«d  »«      ««3rKo^i.  ,fi«  IiafiJL««xii««»c  • 
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BUHas   ICI  tiJkTHIlE  00. » 


Gf  CilXOAdQ. 
4pp«llUlt.  )  ft  /»  •%    -»•      ■  — >  .     1^ 


260  LA.  614 


Opinion  filed  Jan,  28 j  1931 

IWKSXtnsa  JWSnCi:  ULSOI  delivered  th« 
Opinion  of  tho  oourt* 

Tho  plAlBtiff  Hubl»«rd  *  Oompmrnj   l»Tought  this  action 
ngalnot  the  dofoadant  Surgo  loo  Maohina  Co.,  to  tttoor^t   for 
voili  oBd  lo1»or  porfomod  upon  o«rt«in  ripoa  »nd  noils  furnished 
ygf   ths  dofoAd«nt,  together  %ith  the  cost  of  freight  ^md 
oxpTOOs  paid  out  by  the  plaintiff  on  the  pipes  %nd  ooils 
doliverod* 

I'roa  the  faeto  it  ai^pe&rs  th%t  the  defendunt  vas 
•aifsged  in  eon8tr.iOting  refrigermting  plants  and  in  l'^37, 
purohaoed  oortain  eoils  %nd   pipes  fro«  the  Aoae  'relded  Pipe 
A  Coil  Ooapany  of  Jnekoea,  Miohigan*  and  directed  thn.t  eoBp%ay 
to  ship  thea  direotly  to  the  plaintiff.  I'l»intiff  &t  the  ti«o 
voo  OACSgod  iB  t^o  business  of  galTmnizing  sueh  pipes  «.nd 
soils  for  others.  The  articular  coils  and  pipes  in  question 
vore  galvaaisod  b/  the  pimintiff  and  deliTored  to  the  defendi^nt. 
tho  defendant's  affidavit  of  aerita  to.  plaintiff's  st$Jite!»«nt 
of  olaia  ohargesthAt  the  plaintiff  agreed  to  do  the  ^-alvani^ing 
voxk  ia  a  careful  aad  proper  sanner;  that  a  large  part  of  the 
work  was  performed  in  a  oareless  and  iaoroper  oanner  so  that 
the  coile  were  inj^ed  »nd  dawKgedS  that  a  nusiber  of  then 
luad  to  be  roaowod  fro«  refrigerating  planta*  where  they  had 
boon  placed  by  the  defendant,  and  as  a  result  the  plaintiff 
indebted  to  the  defendnnt  in  a  setooff* 


1  .CO  si2i?:^«.K  ici    ,f'?firg 


-  2  - 

th€  plaintiff  0a  the  txi&l  of  the  o»se  ii&tTQduo«4 
teatiAony  for  th«  i>u3rpo««  of  shoisri&g  th^t  t.b«  work  wets  p«r- 
fomed  iB  a  prop«r  ^^ad  ffiorjUGE&nlikc  vsuwer  &^d  %hnt  the  fault* 
if  aitf,  ws.*  %h«  f«ul%  of  t]^«  Ao««  f tided  Fipo  <.  Coil  0oapAn7 
in  fAi^iag  to  i»«Bd  th«  ooila  whilo  hot;  that  in  tb«  opinion 
of  tho  vitiiuiO««»  fox  the  plaintiff  tho  Aoato  «^6ld«d  Pip«  $ 
eeH  OoiipAfty  h»d  ittt<gaipt«(l  to  iNmd.  tho  ooilo  i^ile  oold  »tid« 
at  a  Tosfilt,   th«y  lMsoa««  oxaokeid  sod  broken.     Teotiaiony  «&• 
introduoed  3hoi>?iBg  thj<it  the  piais^tiff  augg««t»d  to  the  4e«e 
CoMpany  that  tiit  ooils  \5»  stimpped  «or#  nmeuTf^ly,  %n&  that 
the  plaintiff  exereieed  e-y«z7  care  in  its  efforts  to  perfom 
the  work  under  the  eirou«8tn.no«e  in  «  proi»«r  Kenner*     th?«t  the 
fskult,   if  any*  ime  not  the  fi^ult  of  the  plaintiff*  but  of 
the  Aoi»e  'Welded  l^ipe  i:  Ooil  Oonp&njr. 

On  the  trial  plaintiff  offered  %o  lntro4uoe  in 
OTidenoe  teatiMoajr  to  the  effeot  th%t  in  fortit  or  iRor«  of 
the  jolM  ehere  tifiere  were  in«t«.llation8  in  reffig<f!»r«ting  pl»nte 
of  pipoe  and  ooila  g^ilTaciised  by  the  plaintiff*   there  ««ub 
found  e%ltraAizis^g  Mi<»terig<l  an  the  inaide  of  the  pipes  or     eoila 
near  the  otunre  or  bead  of  th<i  ooil»«   in  the  middle  of  tbe  pip* 
and  in  raxioua  other  p&rta  of  the  pipe{   th^t  in  n&»^nf  oaees 
there  m&B  »o  «uoh  of  the  ^^Ivaniriag  material  th«t  the  aauionia 
nad  fluid  vueed  in  refriger^^ting  i^lants  oould  not  pa«»  througli} 
that  it  v&a  isipoasihle  to  uee  the  ooils  hooause  of  thie 
obatruction;  thi»t  it  wna  nooonaory  to  rownro  theao  pipea  and 
replAoe  thea  «ith  others)   that  the  dafend^nte  oontmoted  to  do 
theae  ^obe  for  the  refrigerating  plants  ast  n  eertt^in  prioe 
nad  booauae  of  the  neooaaity  of  r^^moving  an>d  furnlahlng  other 
ooila*   there  was  added  %n  Inereased  coat  to  the  defenrimnt; 
th»t  the  f«iir  and  reaaonable  ooat  of  repair  and  aateri^^l  for 


lo  Hut  «i1:Uai«lf  «iW    i^  rJUf-  ■  ,ri»Mlt 

A.'"    .!. ,  ,.iva.T.«-T*»^Jtit^c»x  iji  ai:oljr«uX«^a«i  A?t»»  5>t»M^  »x»i^i)r  ©dlwi  -M^ 
aqiv   9<lt  let  «Xfe&i»  9fii  si  ft9i.i<»«  a4f   l&  jsai-tkff  «i  «irx0«  •dlt  t«t«i 

.    al^  t«  »9»»9>94  s44««  •'i'  •»!<  «#  »i»it990q»l  $mi  9t  $aili 
b«U  —qiq  999d$   •VOa*«  &t   X*f^^'1f^99-t  «,tm  $i  ffjMljT    imilt9m%t9a'9 

•OlTei  aiMfX99    B   t»   B«t«i»i<3   ^l)(it«tO||lYl*«   94*    %9l    94&i   •lNl4^ 


-  8  - 

r«^aelag  tb*  d*fMtiT*  oolla  wsit  t$«S69«60}   thAt  It  i«p)i.^«4 
th«  uaual  and  ouateaarx  ««-UK>d«  ia  th«  JL&stallKtion  of  the 
99ll«  ia  tb«««  (UffeT«Bt  plsats. 

th%  oourt  tvuitilaad  an  objeotloa  to  the  proffered 
tostiaoiqr  ^ad  to  this  ruxl^  the  def«ndaat  ot>j«ote:l  ?.nd  s^ved 
Its  cxo^ptloa.     (Tho  oaus«  was  subssitted  to  a  jury  «nd  a 
▼ftrdiet  returaod  la  f&Tor  of  th«  ple-latiff  for  tX«3&6«36» 
Judgaent  was  Mit«r«d  apoa  this  rordlot  »Bd  this  &ppo«U.  tsk:»a.) 
fa  ars  of  ths  eplaioa  th&t  the  oourt  orred  la  refusing  to 
IM^mlt  the  teatiaoaj  offered  to  be  adalttod  la  OYldeaee.     Tho 
faot  that  A  large  auaber  of  the  pipes  end  eoils  eantalacd 
galiraaisiaiC  apiterial*  «hleh  clogged  the  flee  of  afeaoaia  wftd 
other  fluids  suoh  as  is  used  ia  refrigerating  plaats.  bad 
a  diroot  bearlag  oa  the  questioa  as  to  abether  or  aot  plaintiff 
lund  galTaaiced  the  oeile  nad  pipes  la  «  proper  aad  vorktt*iBlik9 
aaaaer.     It,  as  a  aatter  of  fftot,  g^lTftoisin^^  ariterial  ir%s 
found  in  the  pipes  la  other  portions  than  ia  the  Oendor  <suxr9f 
It  eaald  also  indioate  that  the  fault  aas  aot  entirely  the 
fault  of  the  is.aae  «^elded   iHpe  «  Qoil  doicpaar.     Pl&intiff 
insisted  thfit  the  teetiaony  shova  that  the  work  ««s  done  ia 
a  proper  aad  aarkaaalike  is&aaer  aad  &  Jury  aay  have  so  founds 
l»at  the  defead»at  had  the  right  to  preaeat  for  oonsider^tloa 
tha  f^ot*  vhloh  if  it  was  «  faot  would  IndloAte*   that  there 
was  so  Hueh  aaterlal  in  the  pipes  that  the  work  h%d  aot  be«s 
praperly  $:>erfomed« 

Oefmd^Bt^s  prlnoip«il  defease  nvv^nt^  to  have  beea 
th%t  the  pii^es  »nd  ooils  ^Rhen  plaoed  In  ref rigirn ting  plrnats* 
wer*  aot  ttaabl«»  for  the  purpose  for  i^hioh  they  «>«Te  Intesaded* 
8j  the  ruling  of  the  oourt  this  qfueatiob  vaa  r«aoved  frea  the 
oonsidsr«tion  of  the  Jury.     «re  *re  of  the  opinion  th«t  the 


■•Mr  #4Mi  Im4  4x«^  '  : )-  afKti^<'  '^« 

•AwiMMlai  •<z««  x«<<^  Apia^  xe\  ••€.  7  t»Y#v 


-  4  - 
t««tlftony  v«is  properly  adaljiai%I«* 

For  th«  y«a»ona  stated  in  this  opinion*  the 
JudgaitBit  of  th«  ittuaioipftl  Uourt  i«  r«T«r8ed  tind  tli<»  emuse 
is  T««aBdsd  for  &  sev  trial* 


.i>-i  tot  bmtmtmBX  •! 
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iiARIOM  3«''^H0f 


FaUiHAUK  TRAILER  CO., 
a  Corporatio&f 


Appeilaat. 


ippiAL  i%m 


MUBIOIPAL  COURT 


opinion  filed  Jan.  2e«  1931 


HR.  PHJBSIOIStt  JUSTICE  WIL30H  d«liTered  the  opinioa 
of  th«  court. 

Flaintifl  uarlon  O.  Horning  broiight  bia  aotioa  in 
troTer  against  the  defandaat  Fruehauf  Trailer  Oo««  a  corporation* 
and  obtained  a  judgment  for  0750  and  coat*. 

From  the  facts  it  appear*  that  the  plaintiff  pur- 
chased a  trailer  froa  a  aan  by  the  naae  of  Hewberry*  doing 
businesa  as  the  Aflieri<m&  Motorized  Transport  Company.  Purchase 
was  made  on  the  36th  day  of  March*  1929*  for  the  sum  of  t750. 
Of  this  aaount  $535*55  was  paid  in  cash*  as  erideaced  by  a 
canceled  check  introduced  in  eridenoe*  marked  plaintiff's 
exhibit  1*  Tbe  balaaoe  was  deduofied  over  a  period  of  months. 
Plaintiff  at  the  time  w&s  eaguged  in  vork  for  Hewberry.  On 
ioreaber  30*  1939*  the  defendant  Fruehauf  Trailer  Oo.  took 
possession  of  the  trailer  Trithout  process  of  law  and  without 
the  knowledge  of  the  plaintiff.   This  action  was  brought  to 
recover  its  value. 

On  the  trial  of  the  eaae  defeMant  introduced  ia 
evideaoe  a  conditional  sales  contract  and  also  a  rental  agree- 
aeat.   It  is  claiaed  that  the  trailer  in  question  was  sold  to 
lewberry  under  the  conditional  sales  agreemeat  dated  July  5* 
1929*  and  oa  a  breach  of  the  contract  was  rented  or  leased  to 


»'     i."  MOIJIAM 


^19    .Xi.X    w 

1B91   t8E   ,rt«I,  Jbf»in   nolniqO 


^a9itxtoqx09  »  «*dd  xvIisT?  "ia&detinX  te^a^tmb  «dt  imta^B  xt/roti 

*6tao9  baM  06T-  xg'i  iass^^l  ^  b9&lB$il9  taas 

mOSVt  te  muB  ndt  Trnt  ,6SGi  ,rft«tajs  to  t«fe  '^^8^  ^i^*  ««^  '^^**«'  *-■ 

ioo*   ,oC  T9lI«5T  ^asui^tnt  tasbrnt'^sb  ttdS  ^Cn^i   tOS  Todasrca 
iuodttf  btxB  Will  lo  9v»9e^c  ^iforftisr  roXiai;/  »ri*  lo  aolssAsBc^ 

■1  hBPtfbcxtmi  tambtt^twh  MM*  ftif^  to  LstiS  nai  no 

o#  bioe  SMT  «ol#M0||i  Hi  Ttlljetl  9di^  txdt  bttJLzlo  ml  tl     •#««« 

«a  x-'^^  t>9^«b  ta48]«»T9«  ••X^B  Ijt&oltlbnoo  ait  X9taa$  tx^^^^I 

o#  l»«MiX  TO  A*t«»T  a««  »»«T#iioo  9tit  lo  d»«»t(i  «  m  Mom  «6fifl 


-  t 

hia  uader  the  seoond  instruaent  dated  September  18,  1939, 
It  la  apparent  that  both  of  theae  dooxwsents  bore  dates  later 
than  the  date  of  the  purchaae  of  the  trailer  by  the  plaintiff. 

JaoobSy  a  wltaeas  on  behalf  of  the  defendant, 
testified  that  they  had  a  contract  or  agreement  oonoerning 
this  trailer  prior  to  March  26,  19S9,  but  the  contract  was 
BOt  in  evidence  and  there  is  nothing  to  show  in  the  record 
whether  it  wae  a  conditional  sales  contract,  or  whether  it 
covered  the  trailer  in  questioxu  On  cross-examination  the 
withsss  testified  tlxt  be  did  not  make  the  deal  himself  and 
did  not  know  whether  he  was  or  was  not  present  when  the  con- 
traot  was  signed* 

It  appears  from  the  record  that  contracts  were 
renewed  from  time  to  time  to  cower  additional  trailers  pur- 
chased. So  far  as  the  record  discloses,  the  purchase  price 
on  this  partlciaar  trailer  may  hare  been  fully  paid. 

Testimony  was  introduced  as  to  the  value  of  the 
trailer  and  it  is  insisted  on  the  part  of  the  defendant  that 
thsre  was  no  competent  evidence  as  to  the  value  of  the  trailer* 
The  cauae  was  tried  by  the  court  without  a  ^ury  and  from 
the  facts  it  appears  that  the  trailer  originally  cost  ?.1200, 
Plaintiff  testified  that  he  had  priced  trailers  before,  but 
Bsver  one  similar  to  the  one  in  question.  He  stated  that  he 
had  an  opinion  as  to  its  value  and  that.  In  his  opinion,  it 
was  worth  $800« 

Seattle,  a  witness  for  defendant,  testified  that  he 
talked  with  plaintiff  prio»  to  the  time  they  took  possession 
of  the  trailer  and  told  plaintiff  he  would  sell  him  this 
particular  trailer  for  IllOO;  that  this  particular  trailer 
sold  IB  Chicago  for  ^1370;  that  he  told  the  plaintiff  it  was 
worth  tllOO* 


s  - 

^i£I290A0C    ir.  *Qjntt»0   «  li^,  VMft  ttidt    L-.   -..t;      ;.; 

8^  fo^n^noo  -^  ?>»     i^v    ««.>$!  «as  rfo««jf  •#  %9trq  t^li^at  mia3 
hn»  \SM»miii  lB9b  9dt  fiiJ^m  4tia.  bib  9d  tof#  b^ilXt^^i  •mmdtim 

— li/cj  3i»Ii«t*  IsmoiSikt^  i9r9o  Cii   Sij  i  -ir  aoT^  »^9r..>i^i':»^ 

!   ««»*jcf  siTJid  -^^a  T9il.«t  titXKOi^-sjBCf  Btrii-  no 
b^tmbQiiaX  9Jivt  \acseit 99^11 

,t9it»xt  erf*  1:0  ©tfler  •rf*  o*  as  •oa«J^i▼9  ^^s^aqstoo  '*T»if# 

KOI  J    tax    Xm{,    9   t&OdttH  truOQ   9dt    \t  t9Xi:f  :  -  .'    3    ».dT 

.  i-'xii^irrc  taXi-Bi.  't 

yud   ,aici4o   src»li;j)T#  l(0©iiq  i         •      j  ^d*  iwili^ae^   \>jt. 

•i(  ^sd#  b9i»t»  9H      •Jioi^je^:^  ni  »ao  »f{i  ot  T«Xi«i«  »no  it»vMi 

ti   ^ttolatqo   airf  Hi  «^;sdt  baa  9uL»7  9tt   &:/  «a  soialqo  a£  i^sd 

aoisaoccoq  ioo}  \pAt  '^aJtl  »d#  o^  <oi-xci  Dl/al^Xq  tiii-y  vi)M4.sj 

uiiit  mtd  XXott  blsjQv  9A  itttntaiq  bJL<»t  bms  T»Xl«\t  9dt  lo 

tnLlsnt  nttLtroUraq  elrl*   #»<!*    jOOXIt  %o\  t»XlJ«*  TfiXiioX^T«<| 

8«w  ti  ^titflX«-      ■-"'   ^■■■^   ■■'   *-^-*    •'^'J'aX^  iq\  <x%»t>ldQ  at  bios 


-  3  - 
W«  ar«  of  the  opialon  that  there  was  suffioieixt 
evldenoe  in  the  record  froa  vhioh  the  <^urt  eould  arrive  at 
its  finding  as  to  the  value,     we  see  no  reason  for  reversing 
the  jiidgneat  of  the  trial  court. 

For  the  reasons  stated  in  this  opinion,   the  judgment 
of  the  Municipal  Oourt  is  affimed. 

JUDCiMiiKT  AFFIHttEDe 
HSBEL  ARQ  FRI£iiD»    JJ.    GOHCUH, 


Sz  •rlrtM  blaoti  itupo  *(fi  tdbtitst  mo'x\  bt»»^T  sdi  ai  9tM9tiv« 
gnlcYOVVt  lot  iio«JS»Y  Off  »»•  »>'      .ax/l£v  ttrf;;f  oj^   s»  i^nijiatt  »^i 
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UIITSD  BROTHJbRHOOD  OF  QARF£!ITSRS 
410  J0IIXR8  or  AMSHIOA* 

Plaintiff  in  £TTor. 
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Opinion  filed  Jan<,  28,  1931 

UR.  JUSfMNt  IMSStt  WtLIfs;K..iJ  THa:  Oi'Iiacf}  O^'  ThS  COUBT. 

9j   tiiit  wTlt  of  ttTTor  d«f«iid%at  •••ks  to  T«T«r8«  a 

JudigBcnt  fox  |2kX)  entered  in  the  Munioii^&l  Ciourt  offChiOHgo* 

pureuant  to  a  hearing  upon  stipulated  faote*  allowing  in  eubetaaee* 

that  ?.J.  lAffoy  toooaao  a  aoabox  of  the  United  STothexhood  of 

Oarpantore  and  Joinoxa  of  AaeTioa  on  February  31,  1899,  and 

eontinued  as  a  aember  until  the  date  of  hie  death  on  Noveober  IS, 

1937;  that  at  the  tioia  of  his  doath  and  for  a  considerable  period 

prerious  thereto  there  were  in  effeot  eertain  prorioions  of  ths 

eonatitution  and  by-laws  of  the  order  as  follows: 

**Seotion  40A,  On  the  death  of  a  member  in  gO04 
sta-ndint^.  his  wife  or  legal  heirs,  as  naned  on  his 
Appxioation,  shall  be  entitled  to  the  ae«bcr*8  funsral 
<}onation  as  preseribed  in  the  Constitution  atnd  Laws 
of  the  united  Brotherhood* 

Section  4&A,   ^en  a  aeaber  owes  a  stus  ecmal  to 
three  months  iues,  he  is  not  in  good  standing  and  is 
ther.by  suspended  froa  k11  donations  and  will  not 
again  be  (Entitled  to  donations  until  thro*  oiontha 
from  the  date  he  has  ;)aid  said  arre^rageo  whieh  paya«at 
aust  include  the  p&ysent  of  dues  for  the  month  in 
whioh  said  paysent  is  aade* 

Section  49B.  A  benefioial  aoaber  will  b«  entitled 
to  the  donations  as  prescribed  in  the  Constitution  ^^nd 
Laws  of  the  United  Brotherhood;  prowided  he  is  o^eT 
ons  year  s  contributing  or  financial  aeaber  in  good 
standiUj^,  and  when  three  months  in  arrears,  he  shall  be 
debarred  froa  all  donations  until  three  months  after 
all  arroazagoa  are  paid  in  full,  including  the  our rent 
aonth* 


b«: 


Sootloa  49C.   Senefioial  aeaboro*  donation  shall 


\  am 


T.»>1tTS-« 


T;«a 


•00  A  01 : 


f 


I£eX   «8S    .net.  l>»in  floinlqO 


''liJ&'-'i  i»  i  .iWa  GST  X JiU 


ax 


bll''    ttOtff 

tcm^  at  1 


Umaeti  *»t*tfM»n  iJtloi 


aoXto« 


On«  y«ar»8  a«aberahlp  -------  |  50,00 

Two  jrear«'  «««b«rshlp  -  • 100,"^ 

Yhre*  ]r««iT«*  ai«aiberabip  ------  iso.OO 

Four  |i««ra*  aeaborsblp -  -   800,00 

FlTO  jrearo*  meailMrship 300.00* 

(Ml  ltOT<Mib«r  10,  1937,  two  days  pr«Tlou«  to  his  d«ath» 
P.  J.  Laffey  paid  to  oae  Briau,  financial  Beoretary  of  Looal 
9aioB  X3  of  the  Brotherhood,  the  aua  of  I9»00  for  du««  ^ad 
«a««ss!9«nts  for  the  aontha  of  July,  August,  3«pteaber,  Oetobsr, 
JToveabsr  aad  Dsoeobsr  of  1327,  and  a  quarterly  wo rlULng  card 
was  thereupon  issued  to  hla  by  Looal  union  13  for  ths  aoatbs 
of  Oetobsr,  ioT«Bb«r  aad  Dseembsr  ldZ7, 

Upon  the  ds^ith  of  ?•  J.  Laffey,  Oatherine  Laffsy, 
his  widow,  notified  the  Looal  Union  of  his  death,  aad  was 
tbsrsaftsr  notified  by  snid  Union  thnt  she  was  not  «ntitlsd 
to  a  fuasral  donation,  «8  set  forth  in  the  Sy«i»l«ws,  whereupon 
this  suit  was  instituted. 

The  seweral  points  appearing  in  the  brief  oan  effeot- 
aally  be  disposed  of  by  a  eonsideration  of  the  question:  «ns 
Laffsy  a  aeabsr  ta  good  standinic  at  the  tias  of  his  death?  If 
so,  his  widow,  ths  plaintiff,  is  entitled  to  the  ae«ber*s 
funeral  donation  as  prowided  in  the  constitution  and  by-laws. 

This  court  has  heretofore  had  oooasion  to  pass  upoa 
substantially  the  saae  question  based  upon  facts  almost  identical 
with  the  instant  case,   (Blais  ▼,  united  Brotherhood  of 
parpenters  and  Joiners  of  Aaerioa.  169  ill,  App,  596.)   Ths 
•Tideaee  in  that  ease  showed  that  >Uais  died  on  February  14, 
1909,  There,  as  hers,  his  wife  paid  sereral  aontbs*  arra&ragss 
in  dues  only  three  days  before  Biais'  death,  for  which,  as  here* 
a  quarterly  working  card  bearing  the  etaap  of  the  Financial 
asoretary  was  issued  to  hla,  the  refusal  of  the  Union  to  pay 
the  fuaeral  donation  was  based  upon  ssotions  of  defendant's 
by-laws  containing  substantially  the  saae  provisions  »s  those 
abowe  set  forth,  aad  the  oourt  in  passing  upon  the  laasdiate 


«^I  X^ismuIdX  no  i>ftib  fiiieJLQ  J^JB<1#  te«oddi  e^^e  #JKili^  at  mmi»bJt9% 
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^MtlMi  vbvtheT  BXa.i«  v%8  a  amlMir  la  good  standing,  a&ld: 

"HpoB  a  oonsidexation  of  all  the  evidence  In 
th«  oa«e«  «e  «re  of  tbe  opinion  thr^t  the  local  union 
of  irhlGh  thft  d»0€iaaed  Blals  v&s  a  m«flil>«r,  oonsidered 
Ilia  to  b«  ft  member  in  good  •tmnding*  at  nnd  before 
bla  d««th,  and  eo  treated  hia.  *  *  * 

In  our  opinion  the  local  lodge  of  which  Blais 
was  a  aeaber  waived  the  By-laws  in  reg^trd  to  his 
failing  to  pay  dues  and  «ii4T^  ths  forfsiture  or 
•uspsasion  upon  aay  suoh  failure  to  p^y  dues  prcmptly. 
fbe  STidenoe  Justifies  such  a  oonolusion  of  the  jury 
and  the  court. " 

The  oouTt  there  relied  upon  ^anes^^r.  laludtts  of  Honoy. 
8M  tU.  U3,  ia  heldlag«  as  it  did«  that  the  subordinate  lodge 
or  eouaoil  is  ths  agent  of  the  supreae  body  and  aay  waive  for- 
feiture or  suspension  by  raasoa  of  failute  to  pay  Hsseasasats 
and  duMT  pToaptly* 

fiuaeroos  other  oases  are  cited  in  plaintiff's  brief, 
all  to  the  effeot  that  the  courts  vill  be  extremely  reluetaat  ta 
withhold  SI  aeaber*s  right  to  a  death  benefit,  and  that  supreae 
or  subordinate  oouneils  aay  waiTS  the  v^rovislons  of  its  by-lava 
vit^  refersnoe  to  the  payoteat  of  dues  uader  oirouastaaoes  siallar 
to  thess  in  ths  oasa  before  us.   (Rooltford  Ins.  Oo.  ▼.  Stori^. 
137  111.  646;  P.  8.  Life  Ins.  Oo.  v.  Ross.  159  Ui.  476;  Love  t. 
Modern  soodaea  of  kmetion.   359  111.  103;  Illinois  Life  fesso.  ▼, 
Walls.  200  111.  44&J  Henry  ▼.  KoTth  Aaerican  nion.  3^2  111. 
App.  279. 

Laffay's  arrearages  were  fully  paid  priox  to  his  daatte 
aad  a  working  oard  issued  to  hia,  Indioating  thfi^t  the  lodge 
ooasidersd  hia  a  aeaber  in  good  standing.  UBder  the  deoisions 
cited,  we  are  of  the  opinion  that  the  i<«ections  of  the  oonatitutioa 
and  by-laws  prowiding  that  he  shall  be  debarred  froa  receiving 
donations  until  ^ree  aonths  after  all  arrearages  are  paid,  were 
waived  by  ths  defendant  and  that  his  widow  bsoaae  entitled  to  the 
preseribad  funeral  donation  upon  laffey*e  death. 


ttimm  ^^JJmMfm  Jbcvg  «i  rmtamm  «  turn  mtmim  it»tf#«^Ar  aolittnu^ 
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•▼  S^M  I^*   .1X1  tfil  »J|^  .r  ,aL-sJ£L.±lfc£,jtl^  «^»»  -Ul  T«i 

•^  -iL:.  :l  i^f>i-  '^x  ^^  ..g?A?.,?^.  ,^  „fliilffiftff  .initial 

:^ivi»e«K  Atvvt  l>ii«icMfft6  »4  iX.«il«  jM(  tjutt  nflibJhroirq  emaL'-^4  hoji 

«T*9  «iii<c(«  •%«  am%it%4mn»  Hm  laitA  vstttfoA  •««iU  JLltau  9nQlfiaact> 

•dt  9$  btlfitatf  ewKOttf  o.'fAXv  <  >to«t«i)  itd;)   td  &atX«v 


-  4  - 

There  being  no  other  quest! one  InTolred,  we  bellere 
the  judlgaent  of  the  trial  eourt  eae  properly  entered  and  the 
ease  will  aeoordlngly  be  affirsed. 

flLSOB,    P.J.    AHD  HmtL,    J.    COMCim. 


-  *  - 
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^60I.A.  615* 


opinion  filed  Jan.  28,  1931 

MR.  JUSTIOE  FRISSD  d«liT«r«d  the  opiaion  of  th«  oourt. 

By  this  writ  of  error,  Hr»rry  Hood,  a  surety  for 
««Bplainant  on  t«^o  oort&in  injunction  bonds  filed  ia  the  oase 
of  Helsel  ▼•  Rau  during  the  pend«noy  thereof,  first  in  the  City 
Court  of  Shieago  Ksights^  and  thereafter  in  the  wirouit  Oourt 
of  Cook  County,  seeks  to  reverse  the  final  decree  entered  in 
said  oauss  insofar  as  it  awards  deuMges  to  the  defendant,  M» 
L«  ftau*  The  ooatplainaat,  Charles  #•  Helsel  and  Aaerio»n  Surety 
Coaimny  of  Mew  York,  also  surety  on  ons  of  said  bonds,  who 
were  suaaoned  as  co-plaintiffs  in  error,  hare  entered  their 
app«iraaoes  hsrein,  adopted  the  errors  assigned  by  F^trry  Hood, 
as  wsll  as  the  points  and  arguMsnts  contained  in  his  brief, 
and  join  in  the  r^^quest  for  the  rewersal  of  stiid  deoree. 
Defendant  ia  error,  H«  .,.  Hau,  has  filed  no  brief  herein. 

So  far  as  nateriSil  to  the  question  urged  by  cotinsel 
in  their  argruasnts,  the  ease  taade  by  the  briefs  is  subs tnnti ally 
as  follows:   By  written  lease  of  October  1,  1933,  ooajxlainant 
beoaji*  the  lessee  of  a  storerooa  in  Chio^igo  Hsights,  looated 
ia  a  bttiidiiig  wherein  defendant  conduoted  a  departaent  store. 
The  lease  prowided  that  eoaplaiaaat  should  oarry  :,n   the  business 
of  a  baksr  ia  the  deaised  preaises  and  pay  to  defendant  as  rent 
therefor  a  sua  equal  to  8^  of  the  gross  inooae  froa  the  sale 
of  bakery  goods.  The  lease  eontained  autual  oovei^Bts  rsspeeting 
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.;^Tf-co  Off.?  ^o  acX«iv-'  ^'-'^   jj^naviiai/  ..,fe^vl>r'J  asiTiwi,   ...-.b. 
x&J  xi^rtn  »  «feooB  t*t^^H   »tOT:«  t©  jri^w  «ijff  x^ 

orfis   ,«feffO«r  &i"«  to  «n<»  flo  x*»'w8  eaXa  ,<!<;  o  X**^*o^ 

tX«f!*  &9t»#a«  »v«rf  »:ioi*X9  rxi  »llii':ii«Xq-oo  *«  tsf*atm»tti. 

.^^•j^^^fc  bi««  %o  l^^-itTt^  9fit  toJ  t990p9^  «i©t  ban 

X»»nxro3  ?d  fc-gjAttr  isoJl#«9wp.  {►dJ'  c#  IteiT  set  4>S 

\llf!ttnr>isaun  «i  *t»lTd  »i1t  x<*  ©i»«»  «  -ita  ti»^^  al 

J'a»niftl:.*«oo   ,?:!^ti'X    ,{  tsrfotoO  to  oswsi.'.  it-; ;  .         -  r, 

I)**^^?^!  i,f3t-f,^i9H  ojn^iKolffO  0i  «ooTr»To*-  .'.*  »iaii>o««( 

•  «««#«  tfiarcttir-c/9b  ^  bi»;!-ot;bffoo  ;ta£b«»*t!>L  XiXata-i^    ^>.XI».ii;/(r  «  aX 

««^«lftirt<  nrtt  ac  \TtM9  bLttodt  tn&aij&iximoo  iMi  ItAdirotq  »««»X  ailT 

#ffl(»i  ««  ;raiite«lefe  o^  x*<?  ^'^  •<»aXfl»i<i  i^*«XM«lk  »tf^  ai  t*iEMf  m  to 

•X£8  Aif^  a^rct  •iieiMii  •«o'xa.*if;t  to  ^8  o#  Lmupet  aun  *  xotftt«i(i^ 


-  a  - 

th«  aaim«r  of  d«t«rBlain«;  ooaplai&a.nt*a  laeone  &na   the  ooordin- 
atloa  of  his  balcery  vith  other  departaiento  in  defendant's  stoYs. 

Ourlag  January  1934  dleputsf  aross  b«t«s«n  tb«  parties, 
whieh  for  the  aost  part  related  to  the  atsans  to  be  used  in 
asoertainin^i  the  rent  payable  by  ooaplainant  to  defendant  imdsr 
the  terms  of  the  written  laaae.  As  a  rssult  of  these  dlffexeaess 
defendant  on  February  1,  1924,  notified  oomplainant,  in  writing, 
that  he  had  elected  %•  terminate  the  leas*  b«oause  of  oonplain- 
ant*B  psrsisttsnt  rlolation  of  B\nis»«ae  oovenaats  of  the  Isase. 
e«tt9lain&nt  disrsgarded  ths  notios,  and  on  February  15,  1934, 
defendant  disoenatoted  the  eleotrlo  power  and  light  wires  whieh 
supplied  slsotrioity  for  use  in  the  bakery  and  also  olesed  an 
entrance  oonneoting  the  bakery  with  other. dspaixtaents  in  the 
store. 

QOAplainant  thereupon  filed  a  bill  of  ootaplaint  in 
the  aity  Ooart  of  Ohioago  Heights  seeking  to  restrain  the 
dsfoadant  fron  suing  at  law  for  possession  of  s^^id  deffiised  preo- 
isss  and  from  in  any  way  interfering  with  the  oo«plain&nt*9 
possession  thereof*  The  oourt  entered  an  order  for  the  issuaaoe 
of  an  iujunotion,  as  prayed  in  the  bill,  and  fixed  complainant's 
bond  in  the  sum  of  iSOO.   Conplying  with  the  provisions  of  the 
order,  complainant  filed  his  bond  in  the  aforeaientionsd  sua 
with  R'irry  Hood  as  surety,  whereupon  the  injunetioa  writ  was 
issued  and  served  upon  the  defendant. 

Subsequently  upon  petition  of  defendant  for  a  change 
of  wenue,  the  oause  was  transferred  to  the  Cirouit  Court  of 
Cook  County,  where,  pursuant  to  an  order  of  said  court,  the 
oonplainant  filed  a  second  bond  with  the  American  Surety  Oomp&ay 
of  lew  Tork  as  surety. 

fks  9MM9  was  latsr  brought  to  issue  and  referred  t« 
■i  MMiter  in  Chancery,   ihiring  the  hearing  before  the  Master 
additional  aeeurity  in  the  form  of  a  third  injunction  bond  in 


T^fcOK;  J•^a±^a»t^^   --'    *'♦ '-^  *ftiq»oo  t«f  &1*F*xa5|  *o»»  tit*   jj^laiat\*fM 

iN^ixbr   ««Ti«   takjiii  f)a»  VB^&q   Oi7Jt»9X»  All^   Mt«MiaK»ii>sXb   Ja:'.S>a*t9t 

«i  *»ii«i««oo  to  Hid'  «  MXit  ac<5ii»t«ff3'  a»iiJ?jRiA?iyiivj'. 

nMt  aX^'3^tei*'s  w  s'^^^^  alj^9H  &-^»Q,iagJ  tQ  t%u^.  di 

«»*BJMU..ai^.««»  «tf/   ilti»  jjittitelxa^al   ^/s-f  \f\e  h*  ^swrt    ut.'i  ess*/ 

silt  I'd  lui&iiityox'i  -tM  d4tv  'j^liiJimiv     i,L-Q4*  ^{^  fnr«  94^^  ai  ^a«« 
»«t«  ttT«  aoisraojBt j,ai  fld^  itoc<v«%9rt'«   ,-?^«»tw»  fti^t  iHttm  x^^-'-^  rf^i® 

to  t^o?  jJIxroitiC  9fii  9t  b9XX9Ti&a'gn.t  a«v  tttiaao  tttiir   «;«un7\r  to 

VUWIJBcC  ..-o,.  .'    ".THiiaei  ••'"     ^'-  '■■■■"  ''^■•' -A.,,,  jt  fc©i4t  #ir«ai«Xct«oo 

ie4^8«li  flit  »V9l»i(  |^2tA«tf  aii^  ji^^YicO    ^Yt»d««i{C>  aU  vo#b«S1  a 
Hi  bnotf  axiifoauittt  bxltii  m  lo  otot  acfl  ai  x^ittrs^e  i«aol#i£t4 
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th«  KUi  of  t3«0O3  «Rs  or^l«red  \>j  the  court  and  filed  by  ooa- 
plalnant  with  Harry  Hood  as  surety. 

on  July  17»  Id25«  A  final  deoree  waa  entered  In  »^id 
eauae,  diaaoiTlng  the  t«ttpor£.ry  iajunotion  aad  re<»referriag  the 
oause  to  the  ttaater  for  an  aocountiai^  betiveen  the  parties,     rron 
this  deoree  the  coaplaiaant  proeeouted  an  appeal  to  this  court, 
«hioh«  by  its  order  (Qen.  lo.   30760),  B43  111.   App»  607,   reversed 
aaid  final  deoree  and  reaianded  the  oause  to  the  Circuit  Sourt 
with  diri^otions  to  ^isaias  the  bii.X  of  oonii>laint. 

Bereral  oonths  later  the  SABdate  was  filed  in  the 
Girouit  Jourt,  the  oause  reinstated,  redooketed  and  aasigaed,  an 
order  entered  subetituting  solicitors,  and  leave  granted  to 
defendant  to  file  his  sug;  estions  of  daimgee  in  the  cause.      Do- 
fendast  thereupon  filed  hie  suggestions  of  dmaiagea,  and  th«>re-> 
after  the  oause  coming  on  for  hearing,  an  order  was  entered  by 
the  obanoellor  reciting  that  the  oourt  "doth  find  th*it  by  reason 
of  the  wrongful  suing  out  of  the  injunction  by  the  ooaplalnant  in 
this  oauee  that  defendant  has  sustained  daai^goo  in  the  eua  of 
M750,   *   •  *  and  that  the  6oaplainant*s  bill  of  eoaplalnt  be  and 
the  ease  is  hereby  dismissed."     neither  surety  was  represented  at 
the  bearing  held  by  the  court  on  defendant's  auKgestions  of 
damages,  nor  did  either  of  them  have  notice  or  Jcnowledge  of  the 


It  is  urged  WBong  other  things  that  the  court  erred  in 
rendering  a  deoree  assessing  defendant's  dawiges,  alaof  by  com* 
plainant's  appeal  from  the  final  deoree  of  July  17,  1925,   the 
jurisdiction  of  the  Clroult  Oourt  therein  was  superoeded  and 
thereby  lost  and  was  not  thereaftet  restored  by  andate  for  any 
purpoee  other  than  that  of  dismissing  the  bill  of  ooaplaint* 
The  deoisions  af  oux  courts  are  uniformly  to  the  effect  that  a 
perfected  appeal  operates  to  stay  further  proo«#dlngs  by  the  oourt 
rendering  the  judgment  or  deoree  appealed  from,  and  this  is  true 


-  »  - 

b^s^^T'^T  ,Tdb  .<r?A  ••til  **^  »(«#TOe  -ot  .a»w>  mBt©  8»i  ^  ^i^tdt 

t^WO  i tomtit  fuit  o*  «iur»o  Jft^f  Ai»l*nAtt»rt  J^<si»  »#tt^f«^  i<«Ail  tlBm 

.ftttAigaoo  to  ilitf  »<sr  ^^im»U}  &i  mi»iti>ttnb  tftjw 

fti  #<r*fw  1»Xqb*6  »ii^  t^  floi#Oi«iit**^  '**^*  "^o  *«®  wi^luA  litlaao'trg  9At  to 
trip  f>ifiinWi<:axie  to  1XI4  •*taAaieIc;iioo  »rf*  iadf  ba*  ♦  •  •  ,0at6$ 

Oi    {MttT*    »Ti/»0    «rit    t*Ai    SJIIlilf;^    1t9f**0    vTOftU    6i>M'Sif    !■' 

94*  ,e^X  ,1'X  t-lj£?t  to  9»it9»t  l»Miy  9 if  mort  1** 

btt/^  b9b9Wi»qu9  *Miw  ai9t9fts  ixutO  tttstntif^  m^i  le  a<iiizil>.iLti:l 

T0«  tot  o^iifta*  t(^  ft»to^«««  tf<^lMT«jclt  tttL  9t9  tati^  drscl  xtf»totf# 

,#aiJiIa«oo  To  XXiO  ftfU  i»isiasl«aXJb  to  fM  AUf»  TO^o  ••Ofunf 

3  i*rt*  r»»tl:©  »rf#  o*  tXarttotlflu  »t*  «#tuoo  two  1©  9amt9i9*h  odT 

fTtfoo  trf^  x^f  •9(il6Mi>oi<;  t«rf#tcrt  t^>to  ^  o*ts<wto  X«o<r(7«  J»«#Mtic»« 

•oti^  oi  oiti*  htLB  ^m'd  boXMqqji  ooitoot  TO  tmm^lbu^  9Ai  iKXT»£a»« 
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ttotvlthtta&ding  th«  atteapt«d  reservation  of  jturlediotioa  1& 

tta«  <i«0X9««  as  la  the  instant  ease*     It  wms  so  held  la 

f  opXs  t.   Ptu^M  376  III.   181»  where  the  court  said  that  the 

only  exoeptlon  to  the  foregoing  rule  arises  in  diroree  eases^ 

where  by  express  ttnthorization  of  ths  statute,  the  trial  court 

■ay  aske  further  orders  as  to  aliaony  after  the  appsal  has 

k««a  perfeeted* 

The  triffl  oourt  harlng  thus  lost  all  jurisdietion  1»y 

r^soa  of  the  psrfsotioa  of  the  appea.1  froa  the  decree  of  J-alf 

17»  1936«  its  Jurisdiotion  therein  eould  not  be  restored  except 

by  the  mandate  of  the  Appellate  Court »  and  then  only  for  the 

piurpose  of  gi'ving  effect  to  the  directions  of  that  oourt.  The 

direction  was  to  disaiss  the  bill  of  ooaplaint,  not  to  enter 

a  decree  for  aoney  daaages*  la  approTing  this  liait^ttloa 

upon  the  jurisdiction  of  the  ohaacellor  the  Supreae  Court  la 

Fisher  V.  aurks,  38&  111.  290«  which  is  squarely  in  point* 

states  the  rule  as  follows: 

"This  court  aay«  by  express  directions  or  by  its 
deterainatioa  of  the  aerits  of  the  case.  Halt  the 
power  of  the  chancellor,  upon  reaaadasat,  to  the  entry 
of  a  spsoific,  proper  and  correct  deoree.  in  this 
cans  the  mandate  certified  by  the  clerk  gave  specific 
direetiens  to  the  trial  court  to  disaise  the  bill  for 
want  of  equity.  It  was  the  duty  of  the  chancellor  to 
follow  and  obey  the  flHtadate.  *  •  •  oa  receipt  of  the 
aaadate  and  opinion  of  this  court  the  lower  oourt  was 
beo&d  to  carry  into  OMVplete  effect  the  decision  of 
this  court  and  not  to  re^try  the  csuae  or  place 
defendants  in  error  ic  a  poeitlon  by  which  the  onuss 
ail^t  be  ra^trlM.  the  disaissal  of  the  bill  for 
want  of  eqruity  «as  the  only  proper  thing  the  XHntmr 
court  oould  do  under  the  saadUite  before  it.* 

ws  haws  considered  the  further  errors  as signed  la 

respeet  to  the  various  elements  of  daaagss  constituting  the 

total  sua  of  $6750,  the  lack  of  a  certificate  of  evidence  to 

support  the  assessasat,  and  the  failure  of  defendant  to  serve 

aotios  as  a  pre-requisite  to  the  filing  of  the  aaadate,  but 


«rf#  ict  tX«o  (l««fy  bus   ,»^09  9fifli9tiq&-  a-rf*  '  *»rf;f  t«? 

ai  ^itiffji;  -*arjt^ire  till  tailswaaito  »<?#  t6  «©ly«i..-.  ^'^t  swqtr 

0 


ia  Tivw  of  our  oonoluaion  upon  the  ottcstlon  of  Asaessliig 
iaMigMi  under  the  lisited  mandate  of  this  court  to  dieala»« 
we  dee«  it  unneoeeeary  to  dieeuss  the  other  oontentlone  of 
plain tiffe. 

The  decree  vlll«  therefore,  be  reversed  l&sofar 
at  It  asaeaaee  defendant* a  da«&ge«  and  the  blU  of  oovplalnt 
haTlng  heretofore  been  dlaalaaed  in  %coordanee  irith  the 
■aBdagt  of  thia  oourt,  it  will  be  uaneoee?i(iry  to  reaand 
the  oaikae  for  ntuf   further  proceeding. 

tiL3(»,  ?.j*  All  jBaOi*  J.  ooMcim* 
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:$s£««0e«A  )o  Butttmmf^  »Ar  a«<r»  «« i*trX aeot  Tim  to  «»Jhr  ek 


.3fl:lft«»ooTCT  tffdtta^  x«^  'S*'^  tMtw.*?)  9fi# 


.cai'Hav^s* 
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or  CMiOAao. 
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Opinion  filed  Jan.  28,  1931 


nu  IftnCW  mCND  deliTered  the  opinion  of  th«  eourt. 

Thtt  d«feBda.Bt,   Btatea  ti-'.fx,   «"<•  tried  upon  «a 

iafon»tioB  filed  in  the  ^unioipsd  JouTt  of  Qbio«go  charging 

that  on  August  31,  1939,  at  the  City  of  Chioago,  he 

"did  then  and  there  unlawfully  operate  a  aotor 
Tehiole  to-vit:  an  j^utoaobile  on  a  public  highway 
of  the  Oity  of  Obioago,  County  of  Cook  and  State 
of  lliinoia,  »rhiie  drunk  or  intoxicated  in  wiolation 
of  see,  41,  Par,  342,  of  Ohap,  131  e«itb-Hurd  R.3. 
1327  contrary  to  the  fora  of  the  Statute  in  euoh 
ease  a«ide  and  provided,  nnd  againat  the  pe^^ce  and 
dignity  of  the  people  of  the  L-tate  of  lllinola.'* 

Trial  by  jury  was  waiwed  and  the  oourt  after  hearing 
the  ewidenee  found  the  defendant  guilty  in  oaaner  and  form  as 
oha»ged  in  the  inforieition,  sentenced  hia  to  six  sonthe  in  the 
Mouse  of  Correction,  and  iapoeed  a  fine  of  f<500.   The  defendant 
seeks  by  this  writ  of  error  to  reverse  the  judgm.^nt  of  the 
trial  court* 

The  faots  disclosed  by  the  testimony  of  several 
witnssses  show  that  shortly  past  aidnight  on  August  ^1,  1339, 
Theaas  lioDonald,  while  standing  on  a  safety  islnad  leoated  at 
the  intersection  of  b9th  street  and  i»est«m  avenue,  waiting 
for  a  street  car,  was  struck  by  an  autoaobile  going  north  on 
western  Aveaue  snd  severely  injured. 

falter  IV.  Adaaski,  a  polios  officer,  testified  that 
while  pulxing  a  box  on  the  eorner  «^here  the  accident  occurred 
seme  one  oxme   to  hia  and  said,  "a  smib  just,  got  hit  on  the  safety 


I5ex  «8S  .n«l,  b9lil  noinlqO 


SMM 

«8I0«UJX  10 


;^l2j«U[o  o^eoiifD  to  #ur«)D  ij«eitiij»au  &iii  ai  flit  ei<i>l$s»xo1iak 
inif  tti  )»<ff:to«  xl»  <^  Kill  2Mi»a«;}ai33  ,.. 


««  b»#«o*i  hA»l%i  xi^Xfi^  *  m  9«iJ>ii«te  <^i.i<im  «&XJUi«attH  •JMotf? 

yiii^ijv  «tMR»ir'''  ttt^iutv  bttfi  i^»»«#e  ]l#&d  1«^  iml*9>9»'X9tal  9dt 

mt  Attem  Ttaip^  •IJNkwetuii  mm  xif  iwn^tt  &•«  «tMi  <'••«##  a  tot 

t^>tK8  •Hf  am  HH  #01  i«i/t  '^H»  '"  ttlMB  hM»  mid  et  4i«x»o  mho  ««»• 
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island  and  h*  got  a»ay* ;  that  he  •^t*  a  ooupis  of  f  •ilow»  •trad- 
ing OB  th«  corner  rmd  reauested  thoa  to  "got  that  oar,  h«  just 
hit  a  f eiiow" ;  that  they  otrertook  the  autOMohlie  at  the  •Ignml 
light  on  western  ^^yenue  and  65th  street  and  **I>rought  hia  back**  j 
that  vhea  Adaaeki  ordered  defendant  to  etep  out  of  the  o<tr  and 
arreeted  hia*  he  started  to  et^gger  »nd  did  not  seen  to  know 
what  he  vas  talking  about;  th»t  his  eye«  api^sred  glased  and 
hie  breath  saolled  of  liauor.  Upon  oross-exaoination  the 
witness  further  stated  that  tvo  other  men  vere  in  the  oar  vith 
Baker,  and  in  ansver  to  a  question  propounded  by  the  court  said 
that  defondant  admitted  be  was  driving  the  oar, 

IHiltsr  Monroe,  another  «;itness,  testified  th&t  he  «yi 
a  sergeant  of  police  in  the  Ulty  of  Jhioago  on  august  31,  1939, 
assigned  to  the  station  to  whioh  8nker  «as  brought  when  arrested} 
that  he  had  ooo^sion  to  exa«ine  the  defenlant  when  he  arrived 
at  the  station;  that  idiaker  fhs  imsteady  on  his  feet,  had  an 
iapediaent  in  his  spo^elu  ^^»   "bleary  eyed"  and  swelled  of 
liqiuor;  that  the  witnsas  had  been  on  the  polioe  force  19  years 
during  which  h«  bad  sxaained  mainj   intoxiOHted  persons  and  that 
in  his  opinion  9aker  vas  intoxicated  and  not  in  a  fit  eonditioa 
to  drive  an  autolMbile* 

Baker  in  his  own  behalf  testified  to  oirouast.<&nee8 
whieh  took  hia  out  to  7dth  street  and  Ashland  Avenue  on  business 
tks  night  of  August  SI,  1929;  that  he  left  there  at  about  11:30 
P.M.  and  drove  north  on  t^sstf^m  AvftBue,  snd  passed  59th  Street 
without  noticing  any  unusual  ocourrenoe;  that  when  he  reached 
&dth  Street  at  the  si^a^  light,  a  spooial  officer  accosted  hia 
with  the  qu««ti«},  "did  you  know  you  hit  a  aan  at  69tb  and 
testemT",  to  which  he  replied  "no,  I  didn't  know  it**;  that  bs 
was  told  to  turn  around  and  drive  baok,  »hicb  he  did,  and  was 


sttal  n<i  ,v»o  fsAi  t9'%*  oi  sm^i  &«#«««(>«««  j^a  tairteo  (»4^  A»  j|«U 
^e!A  tf<i»  9iii  to  ^tjo  rtstc  »^   i n-i^hsi^l^ih  b^ttoAHfr  iaaWBtfefe  «»tfy  tAs^t 

tare  «i,'f*   at   s-^.**-  fi©r  l-^f-lto   O^-f  ^nd^  l»0m^  tt»ift%$i\  ^-iaMilv 

«*.  fci?d   ,/aai   Hid  ffc  X-fc*^f»--'<^''''  ■  ~  •    ■'■■'•^   -5''- 

amlilhae^  tX)  A  Ait  itoa  ban  h^ii&fitixeiat  ft^-  '  ml 

*»lt<kmo:>-.-  '^  ill  oi 
««Mtrk/«aM;rxXQ  mt  b9iliit»?i^  IX^tfstf  «nro  aid  «.  > 

ctii«sii»Mtr  oe  si;n«vA  haxiMin  I^js  d'fitftTj  iff* 

MUX  tmdjf  is  sTSi^                       /ft   j*fc»j    ,  fv  v-r-^ 

mid  Jb»lseo9«  T«9Xilo  i;c.X»»<?«  A  tttf^lX  XitaaXic  t-stfrTtfl  ((#3a 

«i(  J^'rrfl    ^•♦X  w««i  J'nrA-,    t    ,©«•  ^•iX'Tft^  «d  rf»iJBi«  o*   »*T«t»ir»«» 

asw  fcai-  -^XJb  »■    ''■"'      .■-■^^  •vX«r    • "  *  ^--^^'-T-  —  ■*•    '-■•   ^  Co«   ««« 
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KTMSted  vpoa  hia  rctura  to  59th  Street  «&(3  western  f..remx»»     H« 
«d«itt»d  that  h«  had  t>«ea  drlaking  but  d<inl«d  bting  intoxlented. 

It  la  fiA^st  urged  that  while  th«  inforsAtion  la  based 
OB  R  Tlolatlon  of  the  statute  whioh  prohibits  dxirlag  eia  ftuto* 
Mobile  oa  a  publlo  highway  i^lle  l&toxloated*  the  aetual  trial 
vas  founded  upon  the  aooldent  %nd  Injuries  sustained  by  McDonsld* 
RBd  that  the  state  was  allowed  to  introduoe  evldeaoe  of  the 
aooldent  which  was  lm«i»terial  to  the  Issue  and  pre^udlolal  to 
defendant.   Zt  Is  true  th^t  such  erldenee  was  adaltted  but  a 
considerable  portion  thereof  w^s  eliolted  by  defendant's  counsel 
upon  of OSS  exaalnatlon,  and  as  to  that  he  should  not  be  heard 
to  ooaiplaln.  UoraoTer,  the  trial  was  had  before  the  court 
without  a  Jury  and  we  as suae  that  the  court  considered  only 
such  STldenee  as  was  ai!itf>rlal  to  the  charge  eontftined  In  the 
laforaatlOB.   The  question,  therefore,  presented  for  decision 
is  wbsther  upon  the  whole  record  the  evidence  discloses  that 
Baksr  Tlolated  the  statute,  (1)  in  driring  an  autoaoblle,  (2) 
oa  a  public  h|.gh«ay,  (3)  while  drunk  or  intoxicated. 

It  api«ars  froa  the  STldence  that  Baker  «r3>s  drlring 

the  car.  The  record  contains  his  aiaisslon  that  he  had  been 

drinking,  and  while  th^re  is  a  denial  of  his  intoxication,  t^o 

other  coapeteat  witnesses  testified  to  facts  froa  «hich  the 

court  aay  well  ha to  found  ^«t  he  was  intoxicated,  and  we   are 

act  disposed  to  dlstiurb  this  finding.  Upon  the  question  whether 

It  was  neeeasary  for  the  state  to  prove  by  direct  erldenec  that 

the  street  la  ouestloa  constitutes  a  public  highway,  we  reij^rd 

the  recent  case  of  People  ▼.   lyls,  So.   S3938,  which  was  also 

tried  la  the  Muaioipal  Oourt,  as  controlling.     It  was  there 

held  that: 

*As  the  streets  of  the  City  of  Jhioago  are  created 
by  ordinances.  It  would  therefore  im^m   thsit  Irrespectivs 
of  the  proof,  the  oourt  in  rhiob  defendant  was  tried* 


I.-  fit  .r,.f,to4»  adi^  nl»e#«i»,l.xo#iti  *.'.'••:*.   ti- .^4,w<!igiiiS.  ©lijjfjjii^  «  rrni  i»f Mmm 


voold  ha.T«  iMen  required  to  X-!&%.9   judicial  notice  th&t 
the  places  aentloaed  in  ths  teatlmoay  were  ia  a  tmblio 
highway," 

Defendant  further  contends  that  the  inforaiatioa  ime 
tesed  tm  &  ▼iolation  of  Section  AX,   Paragraph  342  of  Chapter 
lai   of  the  Herised  statutes  of  1937«  which  «««  r»]^aled  »t  the 
tlM)  of  the  TiiUAtion,  and  th&t  sentence  wt^g  iaposed  under 
the  atfttttte  of  13Z9»     Xnaaisuch  ae  the  inforwation  etates  a 
good  oauee  of  action  without  reference  to  any  dooign^.tion  of 
the  particular  etstute  of  which  it  r%e  a  violation,  ve  regard 
thie  contention  aa  being  without  arjrit. 

The  renalning  ground  urged  for  revere-il  ie  that  the 
court  should  hare  appointed  a  competent  attorney  to  represent 
defendant.  It  appear*  fro«  the  record  that  one  rjolan  appeared 
attd  eroea  exaniusd  witnesses  on  behalf  of  the  defend?tnt.   Mo 
request  »as  aade  for  other  counsel,  nor  is  there  anything  of 
record  to  indioate  that  defend»,nt  desired  an  opportunity  to 
■ecure  other  counsel  or  an  appointment  by  the  court.  Tvo 
oases  are  relied  upon  by  defendant  in  support  of  hie  cot.tf?ntion« 
people  V,  aopp>  279  111.  184,  and  feogle  v,  4.ohulaian.  2m   111. 
136.  The  first  of  these  cases  holds  that  an  attorney  appointed 
to  defend  a  person  charged  aith  criae  should  not  be  oempelled 
by  the  court  to  aet  without  being  allowed  a  reasonable  tiao 
in  which  to  prejmre  the  defense,  fhia  case  is  not  applicable 
because  it  does  not  appear  of  record  th»t  Solan  was  appointed 
by  the  court,  nor  that  any  reciuest  was  aade  for  a  oontinuanoe 
for  the  purpose  of  perparing  the  defense.  The  eeoond  case 
oited  holds  that  a  poor  iefense  by  eouneel  »ill  not  ;3u8tlfy 
a  reworsal  of  a  judgment  of  conwiction  which  is  *  reasonably 
supported  by  the  evidenoe.*  but  where  the  evidence  is  doubt- 
ful and  the  defend^mt  was  deprired  of  waltiable  lapeaohas^nt 
ewidenee  because  hie  counsel  was  ignorant  of  the  pt&p^r   aethod 
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i    lii    solicit   Ifiii^i'fvi..-,     Ai-i    oJ    r»:tl. 


i  {i^»d  »Ta£i  biitem 


^«t<li^)^-A  Y*^S^<i^^'  S'^   ^-'^^    Itl>l9^   «»8JSid    »»»-4»5 

«MfiXl  0X$t.:>«t&»jadf  s  itftireiXA  ^iBi»«l  ttfeii$l«  i9M  q-. 
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■V  *airtt.' 


£99ax/0" 


>rtr  MM  X«t 
■o  SOUTH' lYa 


-  s  - 
of  laying  the  foundation  for  ita  introduction,  th«  ;}«tdga«At 
will  be  reversed*   the  conviotion  in  this  eaee  is  aaply 
eupported  by  the  eTidanoe  upon  the  precise  Questions  of  whether 
Ba^kex  wee  drlTing  the  oar  and  Aether  he  ivae  intoxicated,  and 
we  find  nothing  in  the  isanner  in  %^hioh  Baker* s  defense  «&• 
presented  to  indioftte  that  evidence  saterlal  to  the  defense  was 
OAitted  or  improperly  presented  to  the  court. 

fox  the  foregoing  reoaoao  wc  regard  the  Jud^i^iBent  as 
h&ving  been  properly  entered,  and  the  »ame  vnilx   aooordingiy 
be  ftffiraed. 

fILSOS,  P.J.  &I9  RjSBIL,  J.  OOMOUK. 


■V>c; 


9408S 


I.R.    JUIHDOfi  and  G.    H.    92LLIAMS» 
trading  as  Ashdoim  vftllla«i  A 
Gomp^nj,  a  partnership. 


▼• 


Mimm.  wMm^ 


APPEAL 

.PP.XX..,.      >260I.A.  615' 

Opinion  filed  Jem.   38,  1931 


MR.  JUSTIOE  rsiOO  delivered  the  opinion  of  the  oourt. 

This  is  an  action  of  trespass  on  the  oase  on 
promises,  ooabssnosd  by  the   filing  of  a.  deelart^tion,  subsSQuentljr 
ftsendsd,  consisting  of  ooaeion  oounts,   supported  by  affidavit 
steting  that  pltintiffs*    olaia  for     1300   is  for  goods,   wares 
and  aerohAttdise  and  for  la1>or  and  serriees  rendered  and  dt^livered 
to  Mftrsk  Xraus  i%ttd  F»  0«   tfasurlciewiOK  at  their  speoisl  instanoe 
and  reou«^st»     ?1«S8  to  the  naended  declaration  vers  filed  toy 
Kraus,  the  appellukt,  denying  the  proaises  alleged  and  that  hs 
ever  eontraoted  vith  plaintiffs  for  th«  rendering  of  servieee, 
and  also  denying  the  defendants*    joint  liability*     The  defendant, 
Iratts,  by  ^is  appeal  seeks  to  reverse  the  Judi^eat  of  the 
tilir<mit  Oonxt  entered  upon  the  jury*8  verdict  finding  the  issues 
for  the  plaintiffs  and  against  the  defendants  a^nd  assessing  ^# 
plaintiffs*   danages  at  the  mm  of  tlSX). 

Briefly  stated  the  facts  disclose  that  plaintiffs  are 
civil  engineers  vith  offices  at  Ohicago  Heights,    Illinois;   thst 
ths  defendnnt  iiaxurkiRviee,  a  re&l  eetat«>  subdivider,  purchaeed 
a  tract  of  land  consisting  of  160  acres  froa  one  ijessner;   that 
at  the  tiae  of  the  purchase  plaintiffs  kad  s»ds  a  partial  survey 
of  the  aoreage  under  o  contract  vith  Messner,  up^s  vhlch  the 
latter  had  aads  a  payaent  on  account;    th^^t  this  contract  was 
assuasd  by  Masurkievioz  when  he  purchased  the  160  acres;   that 


^( 


V 


CtOM 


♦  s        4      -  ■  • 


ei  axioms 


1561  ,8S  .nBL  f)9li^  noifliqO 

^ir«l»i'tts  t^  bmtnK^^ifK   t^^am^m  Amm«ii>  tat  ^i0&l$itt«f»  «iM»AfiMU» 

h9t«vJilAb  fees;  *«in:»fc«'^t  e'^'&lr«»«  Ma  wmTaX  t©t  jfef.;?   ^v^L^ta^d^xm:  ima 
»efi4it«Al   l«l&»«ra  »l«rf*  tJ^  'ml's'»k±su^tm   .JS   .^*  .^..^      •..'.'•.>   ;:4»"iAi^  ©» 

sil  f  «ft^  bOM  b»^9l£M  temwtmtnq  suit  ^mlxf^^  ,#a<J.i»  ..-^j?  ^^t  4a^;^X 

,MMiivY««  la  ^jttefextflT  «44^  tot  al:tijr«iJii/t  if^ibK  JN»#os^tao«  <x$tr» 

«#{iAta»t9^  4i«(T     •T^iXltfAli  tttltii    *fttaslic«t9*  s.ijl^  j^iyirfi^  &«-i.s  lata 

ft«tr«al  »rfi  ;i^aJUIai)  tolbcsv  tt*xt«^i  ^*  <wxtxf  lHrt»;Mi»  txmsf'^  iitnsxtt^ 

#«ift   laZoaiiiX   ««el(f9i<»a[  e^itoiifo  t«  •••nio  iitl«  ««iai!lD<{»  XirXe 

tMtSi   |T««c8«li  Mw  ae-xt  ••to«  CHX  to  %»lfJim»9  Immi  to  9e«t#  « 

•£{#  itoXfilir  soqc  «tMic«atf  if#l«  #o«stsao  a  r^usv  •%fi9%ntt  m4$  \m 
Mnr  ttt««#fl<r»  tid^  tAff#   jtiufoood  ise  9a9m%»<i  «  «Jbaa  ftjitf  «9#I^«X 
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Ilohoi*,   the  brokeT  who  solcl  th«  land  to  liiixtiTk:le«ldr»  bTou^t 

th*  latter  and  plaintiffs  together  in  hie  office  where  they 

agreed  upon  oertain  ohAagea  to  be  «ade  in  the  eurrey  and  the 

prioe  of  51800  for  eoapleting  the  »ork,  all  of  which  wae  con- 

fiXMd  Xnf  plfcintiffa*  letter  to  tfasurkiewios;   th»t  the  defend«uit, 

Iraue*  hed  loaned  ttasurkievies  f 30,030  with  whioh  to  purohaee 

the  land  in  queetion  upon  the  condition  that  aa  the  lota  were 

aold  the  eoatr«ota  of  a&le  ahould  he  deposited  with  frnus,  who 

wna  to  anke  oelleotions  and  apply  the  payiaents  on  the  loanj 

that  when  plaintiffs*   plat  of  the  surrey  was  coapleted  and 

approved  they  forwarded  it  to  Masurkiewiet  with  a  bill  for  $SO0 

on  aeoount,  which  was  paid  by  Rraus,  leaving  the  b«aanee  of  tl300» 

l^laintiffa*  suit  is  founded  upon  an  express  oontraot 

for  serrioes  contained  in  their  letter  *o  tosurkiewies,  which 

is  as  follows: 

" ar.  frank  J.  «a«ttrkiewio«, 
b&Ol   3«X«ont  Ave., 
Ohieage,  Illinois. 

Dear  Sir: 

In  ^ooorienoe  with  our  conversation  in  Mr,  Sichols 
office  on  June  18,  19^8,  we  herewith  eubait  the  follow- 
ing prices  and  aethods  of  payiuent  for  Baking  subdivision 
plat  and  having  sane  approved  by  the  TlUage  Board  of 
Orland  Park,   Ililnoia,  and  at«klttg  all  lots  with  iron 
pogs.     Said  Subdivision  to  be  known  as  (Karek  Kraus 
Orland  Park  subdivision,* 

i,^^  J^l  V^*   *^''*  "^^^   "•  *'«  *•  receive  a  total  of 

?18  K),00  to  be  paid  as  follows,   iiSOO.OO  to  be  due  and 
payable  when  plat  is  approved  by  the  Village  Board  of 
Orland  f>ark,   Ixlinois;    1500,00  to  be  due  and  payable 
whsa  subdivision  is  one  half  stf>kedj   §800,00  to  be  due 
and  payable  when  staking  of  axibdi vision  is  CMipleted« 
Yours  vtvry  truly, 

Ashdown,  ffixu.ians  A  Ooapany, 
Bf  It,  U.   Ashdown. « 

Thsre  is  no  contention,  of  ecurse,  that  the  defendant 

Imvs,  who  was  in  no  wiy  privy  to  this  agresaent  could  be  llablo 

thereunder  but  It  Is  urged  thnt  by  reason  o£/aeceptlng  ths 

benefits  of  the  servlees  rendered  in  eurbsylng  property  In  whioh 

he  was  interested,  bs  beoane  liable  on  an  implied  contract.  lip«a 


nq  itf  ifeidm  siti  <;  tiff tn*  tivtrtiot  Jbefizi&i.  DM  «ftiijnX 
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this  tbsory  h*  «ae  Joiaed  in  %h<e   suit  as  <l«f«Ad%At  and  found 
Jointly  liable  with  the  ooatrs^et  obligor,  Iiasu7lci«trics«  Plain- 
tiff a  hajic  Kxmus*  iapli«d  liability  upon  his  eond'oot  ia 
asoepting  the  benefits  of  the  eurr^y^  staking  the  initial 
pAymeiit  of  fbOO  on  aooount  of  the  a«ryiett*  rendered  tmder 
the  express  agreesei»t»  oorresi>dMin£  with  plaintiffs  in  referene* 
to  the  surrey,  «ad  the  payaent  thereof,  and  upon  bis  f-atilure  to 
deny  liability  after  reoeiTing  statements  froa  plaintiffs  for 
the  balaaee  due  under  ike  agreement,  the  admissibility  of  «o«« 
or  all  of  the  eridenoe  bearing  upon  these  faots  ia  problea- 
atioal,  but  Bsed  not  here  be  oonsidered  for  the  reasooi  that  the 
•otion  of  defendant  iCraus,  overruled  by  the  oourt,  to  dire«t 
a  trerdiot  ia  his  favor  oa  the  ground  that  ao  iaplied  oontraot 
existed  as  to  hia,  raised  a  Question  of  law  ehioh  the  oourt 
shofold  have  resolved  ia  favor  of  Kraus*  The  Laxediate  queatioa 
upoa  vhiob  this  aotioa  was  fouzuied  and  the  one  first  presented 
for  deoision  by  this  appeal  is  vhether  there  oould  be  aa  iaplied 
oontraot  as  to  Kratas  in  viev  of  the  express  agreeaeat  existing 
b«tir«s(a  plaintiffs  and  Masiirkievios  for  the  identioal  servioes. 
The  deoisions  in  this  st^te  are  {.generally  to  the  effect  thnt 
there  e^ui  not. 

Ia  the  early  ease  of  talker  v.  Brown,  88  111,  3T8, 
vhieh  is  oited  all  throug;h  the  later  deoiaiona,  the  court  said: 

*The  error  in  this  iihole  proceeding  arises  upon 
the  aasunption,  th^^t  the  plaintiff  in  error  Aight  be* 
ooae  liable  under  the  i»plieation  of  law,  th^t  he 
ehould  pi^y  the  reasonable  »ortb  of  servioea,  beneficial 
to  hia,  beetoved  upon  his  property,  with  bis  knowledge 
and  aoquieaeeaea,  aotwitbataadiag  such  servioes  were 
readored  uader  aa  express  agreeaeat  with  another  person.' 

The  aasMi  rule  was  laid  down  in  ischial  v» 


118  111*  kpp:p   333»  There  a  written  oontraot  w«^s  eBter<^d  into 
between  fid^^eworth  and  Auguatlne  J.  aehial  for  the  eonstruetion 
of  a  stone  front  to  a  building  owned  by  Catherine  Sohinl,  who 
was  not  a  party  to  the  oontraot.  The  defendants,  as  here,  fil«d 


««£iflar  ft»ir«JMt»t  m»».trx9m  wtt  to  #j)^«M»eA  ««  OO&t  to  #«wirc«^r 
e#  fturiiiPt  »Id  a<&^4r  ^ia«  «$:o«'Kft^  t£E)»iifA^  »Mi  tm»  « tartar*  Mft  o# 

9/U  t^t  a»9/i»t  »ii  set  S^wthlmtuvit  94  »it<^4  f««  d««a  ^tisf  «X£-oii^« 
M#ft9i'»t'7  tK-sil  sac  »(f^  5d^  JNJb<w«):##«  «oit<'-  .'-fei^  aoqm 
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Terlfl«d  pl«aa  denying  joint  liability*  and  th«  oo«art  In  lt« 

opinion  aaid: 

*  There  ««s  «n  expreee  eontraot  between  Angnstlne 
J,  Sehial  and  the  plaintiff  for  the  work   in  question 
at  an  agreed  prioe  «Lnd  no  <3ontraet  between  the  plain- 
tiff on  the  one  part  and  Augustine  J.  <%Bd  i&therine 
Saliial  on  the  other  psrt  oould  therefore  be   iffiplied* 
*Am  laplied  contract  osimat  arise  when  there  is  a 
subsisting  express  contract  covering  the  entire  eubjeot- 
atitter, »   Ford  ▼»  lioYay.  65  111,  119-133,* 

It  ie  obTious,  of  course,  that  in  the  foregoing  ease  Xatherine 

Sohial  vaa  the  yrineipal  benefleiary  of  the  serriees  rendered 

WMtMX   the  oontraot*  but  notvithst'inding  thi^t  feet  the  effeet 

«f  the  deoision  is  that  she  oould  not  be  liable  upon  an  iaplied 

eontraot  where  an  express  agreeiient  existed* 

I»  roley.  Aimx.   ▼.  Bushway,  71  111,  386,  Uxoj   bright, 

the  widow  of  an  intestate,  wute  a  eontraot  in  writing  with 

Buehw^y  for  the  erection  of  a  aonusent  over  the  grawe  of  her 

Imsband,  "said  aonejr  to  be  paid  fron  the  estate  of  said  ^raetus 

Wright,  deoiNkS^i*,     Suit  was  brou|^t  against  the  adKiniatrator. 

The  faots  disolosed  that  the  adatinistr^tor  bed  eetm  the  eontraot 

the  day  after  it  was  Mid«,knew  of  the   proTiaion  for  payaent 

out  of  the  estate  funds  »nd  did  not  objeet  thereto,  but  on  the 

contrary  "seemed  to  be  pleased"   i%bout  the  plan.      In  eosimenting 

on  these  oireuastanoes  the  court  snid: 

*'So  long  as  the  estate  he  represented  was  not 
boxmd  by  ?my  aot,   to  pay  for  it,   he  had  no  oauee 
to  object;   and  how,   as  a  friend  to  the  deee?(sed, 
e^uld  he  be  otherwise  than  pi«ased,   that  his  widow, 
in  the  fullness  of  her  derotion  to  the  re9tt«!ine  of  her 
deoeased  husband,  had  d«temined  to  erect  a  iBonu«ent 
ower  them  of  •Afflerio?n  Italian  wnrbleT*     Of  what  awail 
would  be  an  objection  by  the  sdwiniBtrflttorT     The 
contract  wsa  ^ade  T*ithout  consulting  hia,  and  it  is  a 
yalid  oantrs.ot  as  to  the  parties  to  it," 

Tliis  doeision  is  likewise  to  the  effect  that  the  existenoe  of 

an  express  contract  between  the  widow  and  aushway  precluded 

llnbiiity  under  an  iaplied  eontraot  with  the  std«iaiitrator. 


fie:   "•  •■-  •     , 
^•bvlijvt^  Xf^ii^iif^^  t^ff*  wo&iT  fl>rf*  a:***;*'*^  ?t»4»rftn<}«  ma-wftjir^  jy« 
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sotirithstAndlag  th*  %dBinl«txato7*»  lcBowl«dige  of  aji  •xpr««K 

proTialon  la  the  «|pf««aent  that  th«  aomMiCAt  was  to  bo  paid 

for  by  fuada  of  tbo  •Btat«« 

la  th«  oa««  of  anlxtTan  v.  Detroit  T»  jt  A«A«R.  go.. 

Y«poxt«d  in  13S  Mloh,  661;  64  L.  a»  A,  673«  pi&intiff  relied 

oa  «a  Isplied  ooBtraet«  notwitb a tanking  the  ezistenoe  of  an 

•xpreee  a^^eeaent  and  the  oourt  in  its  opinion*  oitlng  aaoag 

other  oaaee  f&Akff  ▼.   aroim.  26  ill,   378,  SMSSL*  9*ld: 

"A  eontraot  will  b«i  iaplied  only  vhea  no  expreae 
oeatraot  exists*     If  A  aaJtes  &n  express  contract  with 
B  to  per  font  serriees  for  C«  C  is  not  nibble  on  An 
iaplied  ooatrsot  beosuse  he  reoeired  the  benefit,   fhe 
two  oontraets  OAaaot  exist  together,  governing  the  s^as 
tr&Asaotioa.    *As  in  phfsios  two  solid  bodies  oaanot 
oooupy  the  sa^e  spaoe  nt  the  sskss  tine*   so  in  law  and 
ooaaoa  sease  there  ennaot  b«  an  express  and  an  implied 
oaatraot  t^x  the  s»ae  thing  existing  nt  the  sua*"  ti««* 
This  is  sa  aaioaatie  truth.     It  is  only  when  parties 
do  aot  sxpressly  sgres  th«t  the  l%w  interoosea  and 
raises  «  proaise.*     fmlker  ▼,   thrown.  <?B  111.   7-78,  81 
Aa.    ;)sc.    ?87,     Bo,,    plaintiff  oould  not  hswe  an  express 
oontrMot  with  these  three  propotejrs  that  they,   in  cea- 
sldemtion  for  his  serwioes  in  sis  twisting  to  suooess* 
fully  Koo(»plish  the  sehMie,  would  «%ke  hia  th«  penaaa- 
cat  Attorney  of  the  oaapaay,  <<uid  at  the  snae  tiae 
hswe  an  iaplied  contraet  with  the  ooapsny  to  p%y  hia 
for  the  saae  serwioea,     iyndon  ¥111. Co.   ▼.   Lyndon 
h|tersfy  a  g^bliQa^  In«^  ^3  Vt.   ssiras  A«.   St.  Rsy. 
783,  a^   Atl.   57S;    ijoyaton  w.   .^oauxley.    (tenn.  Oh.App.) 
S8  2».    R.    A.   899,   53   i>.    a.    735;    fhorpw.    tMttt-aMm.   37 
Mioh*  68,  26  fm*  aep,  497;  Bourhtot^  ▼.  apuji^htoa.  lU 
liich,    27,   69  it.    ».    94. •* 

Other  Illinois  deoisions  are  to  the  saae  effeot, 
(ttftllard  ▼.   ahea.   131  111.  kpp,  135;   >ord  v.   Mc?^y.  65  111.   110, 
3isgel  w.   Borland.  191  111.  107;   Illinieeworth  ▼.   aiosson.  19  111. 
App.  aiS),  sind  no  cases  to  the  oontrary  are  cited  la  plaintiffs* 
brief^ 

«•  are  therefore  of  the  opini<ai  th£%t  plaintiffs* 
sTidenoe  t^ikea  ia  the  light  aost  faworable  to  thea,  with  all 
reasonable  intendasats  &Bd  inferenees,   oould  aot,   %s  a  natter  of 
lav,  ooastitttte  ^ta  iaplied  eontraot  for  the  reaaoa  that  an 
express  ooatraet  ooverlng  the  entire  subject  aatter,  upon  whieh 
pli%iatiffs  were  olesrly  entitled  to  recover  as  to  Maeurkiewiox, 


.{»^4»t«»  vitr  !ifi  alMUtft  -f^I  set 


•«•  ».  ,'..«■  >  « 


(»^ 


.ill  91  ,fflfrf^,^^  -v iiisMiMiUi  i'-  ■  -  -  ♦▼iiaiail 

All  #4Mfl  lio<ii«7  »ifl  tot  ^o^nfffoo  Mii<(«J!  A'*  »^i;;i^i#Bni. 

lff>i(fw   «0^»    ,t«ttn    #0«t«Jlff    ttUif*    •!(»    ^£llt9VI>&    #9£i:#fi0t>    «C«tt|Y» 
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8ttb8i«t«d«   Plaintiff B*  oasff  agaiuit  MasuTkianriOK  v%g  olear 

«.nd  ondiflpated,  but  no  liability  was  shoim  as  to  Kxaua.  Undsr 

Ssotioa  S4  of  our  FTaetioe  Aot  and  th9  dsoislons  of  our  oourts 

ooBiatruiag  th«  »&«•»  whors  Joint  liability  la  allogod  »ji4 

denittd  by  Terified  ploaa,  plaintiff,  in  order  to  r«odTer,  auat 

provo  a  o«so  agaiiMt  all  the  d«fend%nts  or  •!•«  h^  .must  diaaitt 

aa  to  tboBo  vfaoa  ha  oanaot  prove  liable  and  aaend  hia  deolAra* 

tion  by  striking  ont  ao  nuob  thereof  «%s  cbargea  that  the 

disaiaaed  party  vma  liable*  thia  ia  in  oonforaity  with  the 

rule  that  the  proof  Bwat  follow  the  pleadin^ja,   ( Powell  t»  Ijniv^ 

198  111,  567;  Leiateka  ▼.  Saith.  190  111.  App.  31?^}  grlffith  ^ 

Furry,  30  111*  S51}»  Thia  plaintiff a  failed  to  do  and  aesording- 

ly  the  oourt  ahould  hare  direoted  n   verdiot  against  plaintiffs 

at'  the  cloae  of  all  the  oTidenoe* 

0<rfendant  at«itea  in  hia  brief  that  during  the  prograaa 

af  the  trial  the  eourt  asked  questions  or  aade  ooiMsenta  and 

raaarks  aore  than  300  tiaea»  uni   oontenda  thnt  eone  of  these 

oeourrenoes  were  highly  prejudicial  awl  tended  to  inpress  the 

Jury  ^ith  the  idea  that  the  court  did  not  believe  the  teetiaony 

af  defendants.  An  instanoe  of  the  proeedure  eoaplained  of 

appears  during  the  exaaination  of  the  defendant  Masurkievios, 

who  testified  that  he  did  not  reaaaber  whether  he  had  diet?. ted 

plaintiffs*  exhibita  7  and  8.  The  eourt  took  up  the  escaainatioa 

af  the  witaeaa  for  aore  than  fovur  i^ges  of  the  reoord,  aakad 

tha  aaae  question,  whether  he  had  diotated  the  letter,  flTs 

different  tiaea,  and  when  defendant* a  seuns^l  objeoted  ta 

thia  line  of  exaaination.  indicating  that  he  oonaidered  it 

unfair*  the  oourt  r^u^rkad: 

"would  you  like  to  tell  hia  i^at  he  did*  you  are 
trying  to  nowt" 
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-  T  - 

At  the  eX03«  of  the  exasioaticm  this  qui^stloA  vas  put  to  th« 

vitaMB  }tj  tbe  oouTtt 

*Th»B  jrou  do  not  fcnonF  ^rhether  you  %»«   tellii^ 
ft  f8ii»«hood  OT  the  truth?" 

«hil«  th«  def«ndant  Iraus  wss  on  tb«?  v^ltneefl  ataa4 

plalatiffa*   Qouns«l  showed  him  %  letter  »nd  asked  if  he  h«d  «T«r 

•ten  it  before,  to  which  he  replied: 

*I  did  not,  I  did  Bot  dlotate  thf^t  letter,   I  did 
not  know  wliat  ini«  in  Utat  letter  before  today,   I  aerer 
saw  It  before." 

The  eoart  then  took  up  the  eross-ex&ai ration  and  the  foUeving 
1«  part  of  what  ensued: 

•The  Oourt:  Tow  still  say  you  dldn*t  dictate  it? 
A.  Z  did  not. 

The  aourt:  9hatf 

The  witnMat  I  did  not  your  Honor. 

The  Ciouxt;  Tou  hud  disposed  of  your  interest 
kn4n*t  you,  in  this  property  to  Mr.  j^n^nk  ttasurkiewios, 
Tou  hnve   disposed  of  your  interest  to  hi»,  have  you  not? 
A.   Under  a  truat  agreement. 

The  Court:  I  didn't  ask  you  under  what  you  hswe 
disposed  of  it.  A.   I  did  

The  Court:  Is  there  any  reason  why  you  shouldn't 
answer  these  guestionsT 

The  n'itness:  Bo,  there  is  not. 

The  aourt:  Then  why  don't  you  do  it* 


The  OouTt:     Tee,     When  you  dictated  these  letters  to 
your  stenographer,   was  she  autboriKel  to  ixse  that  ataapT* 

m  wlew  of  the  witness*   positiwe  etatenent  that  he 
did  not  diet'ite  the  letter,  the  asguaption  of  the  court  that  he 
did  and  the  entire  oharaeter  of  the  eourt's  exanination  undoubtedly 
tesded  to  discredit  the  witness  before  the  jury. 

Upon  direct  exaaination  4t  Ashdewn,   one  of  the  plain- 
tiffs*  an     objection  was  aadt  to  plaintiffs*   exhibit  4,  •  letter 
bearing  a  rubber  stajsp  signature,  whereupon  the  court  inter] eeted 
the  following  res»rk,   "His  testinony  is  th?«t  it  onae  through  the 
wtil*  the  United  States  auail,   in  the  r^^gular  way.      It  has  all  the 
sanwrks  of  kraus  BmaA  and  iiortgage  Crganiratlon,     The  objection 
will  be  owerruled.* 
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-  8  - 

AsaualBg  the  letter  was  ^dftlsalble.   It  vas  fox  t)i« 
Jury  to  pass  upon  lt9  autbcntioity  and  the  r«t&a,rk  of  tb«  oourt 
was  oloarly  improper* 

There  are  auaeroue  otker  Instaneee  in  the  reeerd  where 
the  oourt  exaained  a&d  eroee-exauained  wltneseea  at  great 
leacth.     Upon  the  direot  exaalnation  of  Kxaue  aooie  bO  queatioas 
were  aaked  and  aaewered^     The  court  either  propounded  questloae 
or  interrupted  «ritb  o<Mitftents  and  expXanift tiotto .      upvvrde  of 
30  tljtes*      The  ereaa^exauainatloa  vas  largely  ooaducted  by  the 
eottrt  without  the  aid  of  oounael.     Of  the  gO  or  60  queations 
put  to  the  witneae,  the  reoord  ahowa  approxisi^tely  ^  Inetanoee 
la  whioh  the  court  either  propounded  the  questiona  or  inter* 
Jeoted  rewarkc  and  expianatioxxa,     ^o«e  of  the  cueatloae  were 
iaproper  and  the  effeot  of  the  court* a  attitude  aa  shown 
hy  the  record,  undoubtedly  left  a  atrong  suapioiDQ  with  the 
Jury  aa  to  the  aourt*e  opinion  of  the  defendant* a  veraoity. 
While  it  10  proper  for  the  court  to  nak  oueations  in  the  eouree 
of  the  trial,  whioh  say  tend  to  explain  to  the  jury  ttattera  not 
eorered  by  the  ex.-kainatioa  of  counsel,   the  court  should  not 
interrupt  unneeeoeaslly  or  by  ite  attitude  dieplay  a  bias  or 
Indicate  what  ita  opinion  aay  be  in  the  preeenee  of  the  jury. 
The  eourta  in  thia  etate  ha^e  often  stated  thie  to  be  the  rule, 
but  no  where  Bor^  pointedly  than  in  the  case  of  Kane  t.   ilnnare. 
99  111.   kppm  81,  where  Judge  Oary  under  like  cirouaatancea  e%ldi 

*llow  the  effeot  of  the  interruptione  by  the  oourt 
on  orose*examination  of  the  appellant,  waa  to  dlsoredit 
her  before  the  Jury  •   •  • 

The  appellant  la  entitled  to  a  trial  at  whioh  her 
teatiaiony  shall  be  Impartially  cotisidered  by    the  Jury. 

One  of  the  greatest  diffioulties  of  a  njai  prlus 
Judge  is  to  keep  his  aiouth  shut,      I  had  twentyfire 
years  experienoe  of  it.     Skelly  ▼.   Boland.   78  ill.   4^8; 
ChioagQ  and  Saetem  H.   a,  f.  HoitXand.  IS^  111.   461,* 
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-  s  - 

Vhil*  it  la  true  that  oounai»l  for  defendant  fftiied 
to  objeot  to  the  oourt*e  etieetions  &&d  reai«trks,  except  ia  a  fe« 
inetanoee*  thereby  precluding  the  defendant  froa  raising  the 
point »  we  regard  the  procedure  too  extraordinary  to  he  over- 
looked* 

tie  are  ia  aooord  Krith  Ulaintiffe*   contention  tbat  thie 
oourt  oaanot  eonsider  the  veight  or  eaffioienoy  of  th«  evidenoe 
heeauee  of  defeadiat'e  f411iure  to  include  ia  his  hill  of  exeet»<- 
tloae  a  aotion  for  «  new  trial  ?.nd  th9  oourt *s  ruling  thereon^ 
tottt  ia  irietr  of  our  oonolusion  that  the  expreea  ^greeaieat  pre- 
oluded  reooTery  ea  aa  iaplied  oontraot,  further  oonaideratioa 
•f  the  OTidenee  heeoeiea  unneoesaary,     Errors  of  lav  i«my  be 
roYiewed  notwithstanding  the  failure  of  the  bill  of  exoeptioaa 
to  sbov  a  motion  for  a  new  trial  aad  the  rulings  of  the  court 
oa  the  Motions  to  direot  a  rerdiot  and  for  9e];Arate  verdiots* 
appearing  ia  the  bill  of  exceptions^   oonstitutc  errors  of  law* 
(Yarber  ▼.   S.   A  a.  388  111.   489,  and  c&see  oited  therein.) 

F'or  the  foregoing  reasons  the  JudgoMnt  of  the  Circuit 
Qourt  will  be  rewersed* 

WI1S08,    P.J.    AUD  H?:3KL,   J.    COSOIJft. 


-   K    - 


Appellant,  )        kffpmtXTrmk 

HUDSJCDU  mrsBim  oommim,  of  GhiA&fs»» 

App«u«,.        i      2  e  0  ij^^  g  2  5 

opinion  filed  Jan,  28,  1931 

]fil«  JU3Tias  FBi:iiffi  dellvervt  tk«  oplnlcm  of  this  Court. 

This  aoti^fi  «as  Qmaeaio9&  b]r  th«  oaaXteasloii  of  a 
|lii|pMit  In.  ths  Jlimiaipal  Ooust  of  oiii;  n^  for  IllOO  cm  a. 
WitlWA  ijEtdt)titvtr«  of  lease,   ;flOOO  was  for  rant  t<xt  tM  »o2it)is 
«f  fttlnruary  and  March,  19^9,  at  WOO  per  month,  ma&  IliOO  wia« 
>nil— il.  as  attor2iEQr*s  fees.     The  l«iao  \ims  dated,  l{oira»t)er  6, 
XfSS,  and  was  cxttezvd  into  hy  plaintiff  nndl  def^fidimt  for  pratalses 
at  iO«>lS  West  aheststtt  street,  Chioa{so,  for  the  term  eMlag  i\|^ril 
SO,  1933,     It  contained  a  ixronrlsion  that  the  lessee  would  not 
M)»->let  or  aasigjEi  the  lease  %<ithoat  the  isrltte&  ooaseat  cC  the 


Bel^anlattt  sahso  luontly  filed  a  patltiosi  asking  that  the 
^ttdflMKt  he  raoated*     Tii&  usual  order  was  ontared  alloidiig  the    peti- 
tion to  stnM  as  eca.  affidavit  of  aerits,  the  case  was  tried  hy  a 
jury,  verdict  rowdered  af^iiast  plaintiff,  the  JudgiucRt  hy  ooafe8ai<m 
¥iMaLl»d  and  a  ju^aasnfe  rendered  a^yainst  plaintiff  for  costs.    By 
ttULs  anneal  plaintiff  sendee  to  x^Tarse  that  Judgment. 


iefandaat  sets  forth  in  the  patitios  that  at  the 
tins  the  leasw  «as  aatared  into  dafaadast  purchased  froa  plaintiff 
the  pvwiisee  desoribed  la  the  lease  imd  the  ooat^nta  thereof  as 
ft  reontlag  house;  that  the  purohaae  was  nade  on  tehalf  of  John 
Ifatthles,  hush&ad  of  defandoAt  v^m  vas  in  the  hospital  at  the  time; 
that  she  3 leaned  the  lease,  chattel  mortgage  and  notes  in  her  husband 's 
hahalf ;  that  plaintiff  proBilaed  to  release  her  t^ea  her  husband  took 
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poss«tnKlea  tmt  fclltd  to  do  so,  and  &Xso  refused  to  aooiqpt  Jmr 
husboBd  as  plaintiff's  tenant  ia  pXaoe  of  defendant j     tbat  ^dkm. 
lbittM«s,  aM  not  th«  tefeaadaatt  ^d  solo  possoflusloia  of  tibo  rooming 
hoa«H»  aad  paid  all  tifio  ronts  aad  the  ohfittol  aortj^^  »ote«;  that 
f&ilo  defozidaat  obts^lA«&  no  reloaso  in  \yritSng,  nffTorthtloss  sbe 
lUBfliiBioa  she  itad  bo«a  releasod  until  stops  tngro  t&koa  in  April,  1929, 
by  notioo  in  vrriting  asMrwid  upqai  Matthi«»,  dan^njAlag  i>ayiaaat  of 
ront  and  the  tormination  ot  t)ie  le&se. 

'B&9  solo  w^uestion  presents  for  doc  Is  ion  is  wliether 
thovo  «as  on  oral  &@roeaaeait  by  plaintiff  to  r@leR3d  tho  deftmdaat 
froi  h«r  obli@[%tioii  upon  th&  trritton  inatniawnt  and  u  uonsant  to  tMi 
acLbotitutioii  of  defo!iiJant*s  buoband  as  sole  obligor*     We  h.wr% 
oarefuUy  road  tls  tostisony  of  the  Tariono  wltnoaaee  as  it  a'p-^er* 
ta  the  abetraot  of  record,   iiKluding  that  of  plaintiff,  defendant 
aad  JTtiha  l&itthios.     ^taaraariaod  and  tak«a  in  the  lipM  ^^oat  fnvcrablo 
tm  AofandfiAt,   it  dlsolOoea  nothing  iDore  than  a  oosditional  prcolao 
to  release  her.     It  ia  true  that  there  i^re  uonwrsatlcms  betvMOi 
tbe  partioa  t?itk  refer«si99  to  the  releaoe  of  defendant,  but  the 
repreeontat  iotts  made  by  plaintiff  were  CGBiditional  upon  furthwr 
oomjidoratlen  of  the  laatter  by  hia  id.th  his  &ttori»y»  ftnd  they  never 
l^roigreesed  eufficiently  to  b«Joae  Ipf^ally  effootiye.     we  bssliove 
the  9«rol  a0re«@csn.t  testified  to  by  defendant  falls  short  of  proving 
that  the  leasor  agreoA  to  aeoept  £kttthiett  as  his  aOle  tenant.     l!he 
yeyiaettt  of  rent  by  plaintiff  to  dafoidant  far  fiuartere  ooeitpied  by 
him  In  the  Ataiaml  preaisee,  the  rotentloa  of  the  l^^ao  by  defendant 
after  the  parol  ajgre^iBnt  is  alle^d  to  hate  b«^  atade,  and  her 
sttbeequont  recioeate  of  plaintiff  to  exooute  a  roritten  ooaaeaait  of  tk« 
eeal^jPMnt  sustala  this  conolusiosi*     v;e  are  aowrimeA  fr«B  ttui 
eridenoe  tliat  defendant  herself  did  not  donaider  me  &»»%&mmt  9M 
luiTlse  bean  oonsnnnteA. 


tsa»^  ttfij-  bos  tmn 
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htae  ini»F»mi  is.  tbi^  901k%i^«,  ^ml««s  iSrm  Ins^mp  «»i1«ra  into  in  i^latloBJi 
with  tb9  s£j»its»w  tio  &i»o«pi(  hta  as  i&i.s  0o2i>  ^^onsiit  mA  tmmikv9  th9 

8t»  F«lll  fyttat  gi^,  147  XU.   634.     ISft  twdl  |jit9Rti;«i  is  a^unm  iR 

mxpv^HHiy  nOmm/i  t«  &•  ««  item  x«qu«st«4  t«  «7id«««9  his  9««uMmt 

gfe<WB(aa^  ,Yj,  lf»ti^  i^SalU  >^<><«  ^X9  I1X«  App»  IM, 
Is  alMiXar  i»  ttts  o&att  ib'crax*  %s.    fh«ni  likmsim  mi»  &  ^mtmatim. 
ttttt  «  pKTtti  a«r«ensitt  for  sttzir«3ift«gr  9f  %h»  pm&imM  «itk  i^s 

jirlTltqr  wltli  lMi««r  Is  t«9  miQ^,  first,  l»y  j^rlvltjr  9t  «st«t«  da4, 
ssssBiftly,  ty  prlrlt^  of  aceitr^t^  exsA  t>liat  e^Xthmfgk  ti»i  ftssl^MHrl 

«C  tbs  immt  msBL  t^  trimstKfT  et  p<isa<»s«il«iii  to  &  tm^^s^  p^arty 
wmtlA  Asstpoj^  pilYity  «!tf  »atat«>  it  would  »ot  destrsgr  privity  ©f 
MBtrftSl^  luxid  t]|&  Qrii^£Ea  Iscsee  ^^mad  still  l>«  li^la  oia  ti^ 
mrttumi.  9W(Nmi]x%  to  90;  rojit  ttaalsse  tu«r9  niiji  «a  my^^^tmm  aaA  $l«stf 

Vp^tt  x-ttlE  ^x,fxts  of  tn.^%9  we  l>«liav«  tJs«  trial  caiyt 
tOMwad  &«1R»  tmm&  tk«it  4»f«a»fteiit*i«  t^^i^tincMijr  <.iiil  mat  ««&0tit%t« 
s  di^SKMi  ftt  3ft -fir  tmd  it^Qc3»lln|(l9r  Kftbeitl4  iifttv  SlsrsstvA  a  v@TAlQt 
la  fftTtr  ®t  ^a»  plala&lff* 

4iq^sll«Mi  eiefitflaia  that  tlis  «fe»t7ii«t  ^  r«s<^  f%tlUl 
te  sliav  lauit  sll  of  tks  «vl4fl8s«  i«  s«st«iis»a  tli^r^te  and  tluit  it 
iMW  not  Byf^mm  Vm\  ]»Xaiatifr*s  8<m<ai  t^ae  tx  ^iamat«A  T«NLiot  «a« 
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made  at  the  oloaa  of  all  thm  ftrldezioe*     If  &By  of  the  evldeiaee  ^ut 
BOt  atostraoted  by  appellaat,   It  vas  the  privllssge  of  a;ppell80  to 
present  the  irdaslng  t^dtlj^oziy  to  this  court  Isy  an  addltlaual  or 
sapploxaeatel  abstreot  of  reoord.     This  tc&s  not  <laB«  and  wb  tlSAreforo 
preoime  that  the  abatraot  of  record  QontfiiBS  all  the  OTiilsiiee 
neeessary  to  &  proper  ocusldsratltm  of  the  o&sm*     Plaintiff*  s  saotioft 
for  a  directed  rerdiot  appoars  at  the  olose  of  all  the  eTid<»;^e.     This 
was  overruled  hy  the  dovort  esd  ezaeptlon  tok^ai  thereto,     'cm  r«(^ard 
the  jsotleai  as  sofflslsntly  sbtnm  by  t^e  abstraot.     Ilaiiitlff  wsis 
entitled  to  &  finding  tmd  ^dgyaent  la  hie  f&Tor  for  tiie  asasimt  of  i^e 
uapald  reaat,  toc;othjer  with  hie  attorney*  a  feee  as  represented  by  the 
original  judgg^nt*     !Oie  Judgpeat  of  the   trial  aourt  will  therefore  be 
rereraed  ^Itli  a  finding  of  faots  and  i\i&jfftmk%  entered  here« 

wnsmm  -am  fboxb&  of  ?^m 

Vllaoas.,  P.J*,  and  Heber»  J«,  acaiottr. 

PBPim  OF  fASTS, 

We  find  that  there  wae  ao  ogreeBiaat,  express  or  ix^lled, 
betve«i  plaintiff  and  defendaat  or  Jcdm  Ltetthles,  idiert^y  defendant 
wui  la  any  vay  released  froa  her  oblli^tlaaa  to  pay  rent  aocor^iiae  to 
the  oereiuait  of  the  le&M»  etied  on,  and  that  there  reB^alas  due  and 
unpaid  xmder  the  texns  of  snld  lease  for  the  aontJis  of  February  aad 
ISareh,   192^,  the  sum  of  1^1000,   togother  with  $100  fsXlomA  as  attorney's 
feos,  fad  that  the  sjaoont  due  and  unpaid  is  vllOO, 
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9'm'\i^Xikdi  tw  £•/!»  «bi»6  s-o- 


i(f     .j.-xivi'<^i  to  toi-s^y-fs  l^,K«isa(,-Xq[^tm 


aiiR*     .et4i*Jbi-r5>  9M  IXsi  1©  #&&£&  ^rf*    '  -h  c  -sot 
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'     Un,   JU^iTiwi,  Hi-ii-.i-  delivered  the  ovJini.5n  of  the  court, 

Tl^is  Is  a  tort  aeticm  by  the  plaintiff  ngairat  the 
defendant  in  the  Municipal  Court  of  Ohio&go  to  reoorer  money 
expended  for  aedical  serTicea  rendered  to  hie  ainor  eon  who 
irAS  injured  on  April  3,  1936,  while  exeroising  :iae  eare  sad 
Oftution  for  hie  own  safety,  by  a  oar  oontrolled  and  ncigligently 
operated  by  the  defendent  on  Mlchig&n  hrttmi^   st  the  interseotioa 
of  113th  street. 

kn   RffidATit  of  aerito  ««is  filed  by  the  defendant 
to  the  effeot  that  if  falter  ti»roisx  vna   injured  and  if  the 
plaintiff  has  expended  aoney  in  attempting  to  cure  hla  son  of 
his  injuries,  it  vas  beciuse  of  the  negiigenoe  of  'falter 
HareiSB  hiaaelf. 

Thie  ease  *m»  tried  before  the  court  sna  s  Jury,  nnd 
resulted  in  a  rerdiot  of  ^j.10  for  the  plaintiff,  upon  rhioh 
the  trial  oourt  entered  a  Judgtaeat,  and  froa  wbioh  the  defendant 
appeals  to  this  court. 

In  the  oonsideration  of  the  errors  ^.ssigned  hy  the 
dsfeadsnt  on  this  appeal,  it  'appears  from  the  reoord  that  the 
plaintiff  did  not  enter  his  appearance  and  ss  a  result  ve  are 
not  aided  by  a  brief  filed  in  his  behalf. 

From  the  faota  it  appears  that  the  plaintiff's  son, 
oa  the  corning  of  A.pril  3,  ld26,  boarded  a  street  o%r  at  l?7th 
street  and  Indiana  KV(?nue  to  go  to  a  bnkery  at  il9th  street 


^ot>fi 


( 


{  mSxiH^^-- 


XSei   «8&  •abL  bsXi'i  noifliqO 


MN  ««•  loitibR!  «4!5  9*  b^r^^'i'^t  »s89ivi!,»«  J.fe&itti««  tot  l>»i*f»'jjjn» 


^^■:^   «Tiu?u 


r-'*iri.rY«"«it 


9 fit    tMitt   i)TO»«»t    *''•*    ■<^''  <t^>.v.^ 

.:.j.      -.d   »Ir  «■  ieixrf  fl  xd  b«>i)lp  ion 


-  2  - 
and  Michigan  aronue.   the  oar  eaae  to  a  «top  *  fes  feet  9outh 
of  tbe  119th  stxteet  crodstvalk.  Tber$  vas  anov  on  the  ground, 
bttt  the  6nf   was  el  ear.  iialter  M^^rolsz  alighted  from  the 
street  car  and  proceeded  aroiind  th»  rear  of  the  oar  toimrd 
the  bakery  on  the  west  elde  of  the  street.  K«  wae  a  bright 
and  aotlTe  hoy,   and  at  the   tlae  was  «»l«v<i>»n  yemrs  of  age  snd 
had  uaed  street  Olsire  every  dny  In  going  to  «nd  from  eohool. 

The  evldeace  ia  oonfilctlng  as  to  just  srhat  the  boy 
did  at  or  uefore  the  tlae  of  the  aooident,  snd  slso  «^hat  the 
defendant  did  in  the  opentlon  of  the  axitolloblle  th«tt  he  eae 
drlTlng  at  the  tlae  the  hoy  was  Injured,   The  oontroverey  In 
this  matter  Is  over  the  aoneys  expended  by  the  plaintiff  for 
dootora  and  other  atedloal  ex^>en8e«  In  tbe  cure  of  his  vAnor 
son  fro*  the  Injuries  Infilotcd  by  the  alleged  neglligent  oonduot 
of  the  defendant  in  the  o<;>eratlon  of  the  autoaiobile. 

The  trial  oourt  instructed  the  Jury  orally,  and  the 
defand^At  ooaplalns  to  the  part  of  the  oral  oharge  «hloh  Is  in 
these  words: 

'^Tou  are  instructed  th  t  if  you  bellere  froa  all 
of  the  eTldenoe  th<  t  the  dcfend-^^nt  ras  t^uHty  of  negll- 
genoe,  still  if  you  further  beiieT©  fTo«  all  the  eri- 
denoe  xh^t  waiter  iiarolsx  failed  to  exercise  that 
degree  of  oare  and  caution  vhloh  a  person  of  bis  ag<?, 
aapaolty  and  experlenoe  «ty  reasonably  be  expeoted  to 
use  in  the  saaie  situation  and  under  like  olroumstanoes, 
and  th?*t  by  so  f filling  to  use  such  oare  «sni  caution 
the  injury  to  hla  would  not  have  ocourred,  then  and  In 
th.^.t  event  you  are  instruoted  that  the  said  falter 
Harelsz  iras  guilty  of  oontrlbutory  negllgenoe,  in  which 
event,  if  you  so  find,  the  plaintiff  cannot  recover  and 
your  verdlot  should  be  not  guilty. 

You  are  instructed  further  that  a  ohlld  of  the  age 
of  ten  or  eleven  years  la  not  held  to  the  a<^Bie  degree 
of  oare  «iS  adult  persons,** 

The  contention  of  the  defendsint  is  to  the  effeot 

that  the  oharge  la  clearly  ersoneoua  and  prejudlol^Ll,  nnd   thftt 

It  removes  froa  the  consideration  of  the  jury  the  possibility 

that  lalter  Marolas  ought  under  the  elrouisstanoea,  and  In  view 

of  his  age,  capacity  and  experience,  to  have  exercised  the  s^aie 
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d«gr«e  of  oare  &»  an  tidult^  &ad  that   it  le  for  the  jury  to 
determine  the  d«gr«e  of  or^re  required  of  «  ohild  of  $!«▼«&  years,   i 
a.nd  wb.«B  the  court  instructs  the   ^ury   that  they  ere  not  to  hold 
auoh  child  to  the  saae  degree  of  oare  as  an  adult*   it  is  la- 
▼flidlng  the  proTiaoe  of  the  Jury  »nd  oo&aitting  error  highly  pre- 
Judiolal  to  the  defeadaint. 

One  of  the  cmeatioae  of  ieaportRnoe  ia  thie  ease  !•« 
did  the  pleintlff*s  »oa  exereiee  that  degree  of  oare  and 
oeution  for  hi-^  ova  s&fety   imnosed  upon  him  hy  law,  at  th6  tise 
sad  plaoe  of  the  acoidentt     Thie  of  oouree  ie  Tit«l,  isnd  under 
the  fnots  is  a  rniestioB  for  the  jury.      It  is  iiaport^nt  that 
they  should  h»Te  been  «eour&tely  instructed  by  the  court  as  to 
what  constituted  the  degree  of  oare  to  be  exereised  oa  the  part 
of  'i^alter  M&roisc.     It  is  &  settled  rule  in  this  at:>te  thst 
a  child  uader  the  age  of  arven  yeare  Is  preaimed,   ^»  a  omtter 
of  law,   to  be  inoapable  of  exeroising  ordinary  care,  and  is 
aot  to  be  charged  with  contributory  negligence,   but  beyond 
that  age  ao  defiaite  rule  oaa  be  applied  to  aill  infants  above 
tho  age  of  sevea  years;   stilx  a  jury  ia  ieteraiining  the  Question 
of  eott't-ributory  negligence  should  be  guided  by  the  court*  s 
instruction  to  the  effect  th»t  the  ag«^  capacity,   experience, 
aad  ftbi^ty  to  uad'i-rat^ad  aad  ooaprehend  danger  and  to  care  for 
hiaself,  under  the  cirouastanoes  surrounding  hia  at  aad  just 
prior  to  the  aacideat,  as  aho^^^n  by  tViS  proof,  are  to  be  coa- 
sidered  by  the  jury,  %nd  it  has  beea  held  ^9  the  law  ia  this 
state   that  if  he  possesses  the  capacity  of  aa  adult,   the  law 
reouires  hia  to  exercise  the  snaie  degree  of  eare  as  though 
he  were  aa  adult. 

Froa  the  evidence  It  is  apv&reat  th ■ t  thie  boy,   the 
son  of  the  plaintiff  in  this     ca«e,was  faaliiar  rith  the  use 
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cf  xi»i  i-'-    :<»*  s>A  ii  $iMU  bam.  ^tlaO^a  mm  »b  •i^-ti     v 
t    ^c-i  -^X  tt»T*X»   to   blJUlit   tt  ^«   tm%iw>^X  *%»»  3£0  Mf1BSf»b   taitt    ^-     ' 
wXorf  o^  tftA.  Mill  t>Mf#  ;ri&iif#  t*vt  #4^  »i9in*9aA  i'lume    *ii:    ... 

•^T-   Tlrfsif?  lotTs  a«id'#Jta*«o  tttJt  tmrt  »iJ#  15«  •oaiT(*«q  •ri»  ga-tfcwir 

««4  »•«•  8i4^  11.L   :^:i;   s'-'i^'  Ki.  to  e3C-lt's««Fp  *M^  In  dad 

to«  •x««  to  ««tr3i»t>  i*Si  in&l9%9X9  tarn  v^mtaiMiq  »f(t  blh 
9mtt  *dt  tA  «irsi  x<^  «4d  «O4;0  hftfto^al  t^alAt  awo  sit!  ret  oAiiMfMt 

•i  jbifl«  ,»««f»  Yt«a4:2>vo  seieiei:9X9  lo  mi4M^,»e^t  «<tf  '..  to 

tot  sxAO  fci^  l.-^f)  -x^^s^iL  iia9ii*r^mi0j  i^i-  .    ^.-i-ii^Sf?  bmm 

-o©o  •€{  t>i   t>T.?>  ,'iaoto   -^  "^   T  ■    ji^lWdWoo*'  *Jft  «*■  soitq 

wAi  •({#  ,#4ktfJ^  iie  lo  t*i^- - -•  __.„;-  •i.'i'   ftlejTa 
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&t   ttreet  9mrs  in  going  to  and  ttam  his  sdbool*  and  that  1&«  luul 
had  «xperleDO«  in  entering  »ad  slighting  froai  street  eftvs,  «n<! 
in  the  ue«  of  the  street,  and  the  jury  in  determining  the 
question  of  vhether  this  ho7  ims  guilty  of  contributory  negli- 
gence should  hftye  been  properly  inetruoted  so  th%t  the  jury 
vould  not  he  confused  by  the  instruction  sueh  as  w^e  h&Ye  In 
this  oase  that  a  ohild  of  tbe  age  of  ten  or  eleren  jmt^XB   ie  ueTsr 
required  to  ezeroise  the  sasc  degree  of  care  rs  an  adult,  and  it 
vss  erroneous  for  the  court  to  so  instruct  the  jury*  This  gu«s- 
tioB  has  been  passed  upojg/the  A.pp«ilate  Oourt  in  the  o^se  of 
falMUih  R.  R.  Oo«  ▼•  Jones.  1.^1  111.  &pp.  390,  in  which  it  is  said: 

«It  has  been  definitely  settled  in  this  stvts  that  a 
ehild  under  the  age  of  serea  years,  is  presuaed,  as  a 
letter  of  lav,  to  be  incapable  of  ezerolsing  or>tinary 
oare,  Rnd  therefore  i|ot  to  be  ch&rgeable  with  oantrib- 
utory  negligenoe;  but  beyond  th^t  age  no  such  presumption 
prevails,  Metal  Oo.  r.  ^.e-^er,  196  111,  S'-^^C;  R.  Oo.  ▼. 
TuOhy,  19t>  111.,  <510;  R.  Go.  ▼.  Jeraigan,  198  111.  397. 

Inasmuoh  as  appellee  vasaboTS  the  age  of  seven  years, 
the  question  as  to  >«'hether  hs  irae  guilty  of  contributory 
asgligeao*  was  to  be  deterainsd  by  the  jury,  not  froa 
his  age  alone,  but  also  froa  his  intelligence,  exper- 
ience, and  ibiiity  to  tinderst^nd  ^.nd  oooprehend  danger, 
end  to  oare  for  hiaself.  uetal  Cio.  ▼•  ^eber;  n,   co.  v. 
Tvohy;  H.  30.  Y.  Jerni^an,  supra. 

In  deterainin^  the  ou«stlon  i*  wna  the  da$y  of  the 
jury  to  take  into  oonsider-)tion  the  nge,  oapaeity  and 
experience  of  appellee,  togethi^r  with  the  oirovaastances 
saxTounding  hia  at  ^iid  just  c  rior  to  the  aooideat,  &s 
shoim  hy   the  proof,  »nd  froa  these  f^ots  determine 
whether  he  acted  with  the  oare  and  caution  for  his  own 
safety  th.'it  one  of  his  ii^&»   ea|»^Qity  and  experience  ordin- 
arily would  have  exercised  under  siailar  oirouaBtances. 

The  second  instruction  read  to  the  jury  at  the  request 
of  apipellee,  was  as  follows: 

*the  oourt  instructs  the  jury  that  *  child  la  not  re- 
quired by  law  to  exercise  the  saae  degree  of  oare  and 
caution  to  avoid  injury  as  is  a  person  of  a?^t\ire  years, 
and  that  a  child  is  only  held  to  the  exercise  of  sueh 
d«gre&  of  care  a.nd  oaution  as  children  of  his  age, 
capacity  ind  intelligence  are  oapable  of  exercising.* 

The  instruction  was  inaostirate  and,  under  the  facts  in 
this  case,  seriously  aisleading.   ivhile  it  cannot  be  said 
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AS  a  g«n«T&l  rule  that  all  infs.Bta  aboYe  the  ^$m   of 
seven  years  ar«  required  to  airerolse  the  83««  d»gree  of 
ear*  as  an  ndult*  such  9t,    one  is,  na   i?e  h%Te  sBld, 
rcQuirtd  to  exercla«  suoh  degr«@  of  Gmnn  n*   a  person 
of  like  't^,e,   intelligence,  experienee  and  Gaoaoity 
for  understanding  and  avaidlng  the  danger  aigbt 
reasonably  be  expsoted  to  e7eT0ia«  under  siailsr  olr- 
OttiHits-ncea  and  9\<xToundlngs,  and  If  h«  possesses  the 
oapaolty  of  an  adult  th«  Ir^v   requires  him   to  sxsrelss 
the  d;.ims  degree  of  oare  and  p^rudanoe  as  though  he  were 
an  adi^t.   The  ^ury  su&y  reasonably  hitve   inferred 
from  the  instruotion  that  a  child  is  aevey  required 
to  exsroise  the  saae  dsgree  of  oare  as  an  adult* ** 

In  the  ease  of  yh^oa^^i?  I   Mtog^  H^  H,   Oq^_^^   v,  3eok<ir« 

76  111.  3&«  the  Supreme  Oourt  lasea  this  l3.nguage  in  passing 

upon  a  slail&r  question  thnt  ims  before  it,  aiul  held  th<%^t  the 

following  direetion  in  one  of  the  instructions  was  erroneous: 

•The  oourt  instructs  the  jury  thit  the  law  does 
not  recuire  that  a  boy  of  six  or  aeven  years  of  age 
should  exeroise  thnt  degree  of  diligence  thn t  would 
be  rf?puired  of  r  ^rown  person," 

a&d  the  esurt  passing  upon  this  instruction  says: 

••The  age,  the  onpnoity  -MXd   discretion  of  the  deceased 
to  observe  and  avoid  dnnger,  were  questions  of  fnot 
to  be  deterMindd  by  the  jury,  »snd  his  responsibility 
was  to  be  measured  by  the  degree  of  o^ipaoity  he  was 
found  to  possess.   The  first  branch  of  the  inatrue- 
tion  was  erroneous,  in  assuatLiig  facta,  ?nd  druwlng 
oonolusions  of  law  frosi  the««* 

There  were  other  questions  raised  on  this  ap!?«*l,  but 
in  view  of  the  oonelusions  we  have  re^ehed  it  will  not  be 
naesssary  to  pass  upon  the«» 

Tl^e  judjpisnt  is  reversed  ^nd  the  oause  reisanded  %• 
the  sunioipal  aourt  of  ahioago* 
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opinion  filed  Jan.   88,   1931 


MR.  JCrSTIO£  MEBSi  deliirsred  the  opinion  of  the  eourt. 

This  is  «Ji  «pp««,l  fro*  an  order  Tae^^ting  a.  judgse&t 
entered  »ore  than  "^irty  days  prior  to  the  entyjr  of  the  order 
nov  before  thie  court. 

the  plaintiff  obtained  i  judgneat  in  the  MtmioipftJL 
Court  of  Chioage  on  May  31,  1339,  «.g;<ai]Bit  Albert  9abath  and 
the  Lo^BUt  Square  Theatre  0«ipaBy  in  the  sua  of  ^5&6.84.     Oa 
September  6,  1929,  a  notice  was  eerred  tb«tt  Albert  Babath 
vould  preeftnt  a  petition  and  eiek  for  lenTe  to  file  the  e^se 
in  support  of  a  motion  to  iraoate  si^id  Judgeient,  vhioh  petition 
«as  oonsliUred  by  Judge  Uartigan,  one  of  the  ;)udgee  of  the 
NuBlelpal  Gourt,  »nd  on  the  lath  dmy  of  ^ept«aber,   1929,   the 
motion  to  rri.otktt  the  judgment  w^s  allowed* 

It  ie  contended  by  the  plaintiff  th%t  a  r«»Tereal 
or  recall  of  a  jud^ent  by  9.  tri'^il  court  cannot  be  h»d  except 
for  errors  of  f»ot,  and  only  sueh  ae  oould  haTe  been  corrected 
by  the  writ  of  ooraa  noble  at  oomiob  law.     Questlona  of 
1^1  aiding  in  the  original  case  or  ()ueetiona  averred  in  the 
pleading  upon  vrhioh  leeue  might  have   benn  taK.en,   or  mieetlone 
of  fact,   the  basis  of  the  oause  of  action  or  defense,  cannot 
be  raised  by  thie  ootion. 
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To  thi»  eo&teatloa.   the  d«fendant  aBsvers  by  urging 
tlb&t  the  rul«  of  l«w  appXi<mble  Is  th^t  where  the  suf ficienejr 
of  eueh  petition  is  not   cuestioned  by  n  desurrer,  by  motion  to 
disstiss,  by  a  plea,  of  ttnllfc  esj^  erratuat.  or  by  sose  other 
proper  sole  to  test  the  validity  thereof,  no  -question  of  law 
or  faet  oan  ^rise  in  the  Appellate  Court  upon  a^  appeal,  as  %• 
the  eiiffioienoy,  and  that  no  qfuestions  of  law  or   faet  vere 
prossTwod  by  a  bill  of  eroeptions  or  steaoj^raphlo  report. 

The  reeord  in  this  ease  oenta.ins  the  original  judgaemt* 
tho  petition  of  the  d^fend&ut  s«batk«  lAkioh  was  filed  on  the 
6tk  day  of  September,   1989,   and  th>    order  entered  by   the  eourt 
on  the  18th  day  of  Septeaber,    -hieh  order  is  in  words  and 
figoros  as  follow: 

*It  is  ordered  by  the  court  that   the  petition 
and  oiotion  of  the  defendants  heretofore  entered  herein 
to  waoate  juil^i^iertt  of  \i»y  31,  1929,  be  and  the  anae  is 
hereby   sustniaed. 

It  is  further  ordered  by  the  aourt  that  the  hes^r> 
ing  on  aerits  be  and  the  sane  is  hereby  set  for  October 
8,  1939.  Plaintiff  exoepts." 

Proa  this  order  the  plaintiff  prayed  for  and  was 
allowed  an  «ppo<^I  to  this  court,  and  thirty  days  9&s  granted  In 
whioh  to  file  a  bill  of  exceptions.  Me  bill  of  sxoeptions 
nppoars  in  the  record. 

The  aotion  of  the  oo^irt  was  based  upon  a  finding  that 
there  was  error  of  faot  in  assuaini;  jurisdiotien  when  the  order 
eoaplained  of  was  entered. 

The  established  rule  in  this  state  is  %h^%   in  order 
to  present  to  this  oourt  aa  a  queetion  of  law  whether  there 
is  (^ny  ewidenoe  in  the  reoord  to  sustain  the  orler  of  the 
Munioipal  Court  in  waosting  the  £e  ;^artf  judgaent,  it  is 
aeoossary  to  suhadt  the  question  to  the  tri^l  court  as  one  of 
law  by  Mas  a«»do  that  would  oall  for  a  ruling  upon  it.  Thio 
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««s  ttot  done  by  tk«  plaintiff  in  this  oa««.     !•  l8«u«  of  Xaw 
«&•  aad*  upon  the  aotloa  to  TStoata,   and  its  auffiolmney  to 
ouppoTt  the  order  Taofttiftg  th«  jitdgaent  tra«  aot  qttoatloncd, 
geatr^l  Bond  Oo.   t.   Roo«er^  333  III.   90. 

By  Soetloa  :^i  of  th«  iiualol;>al  a^irt  Aot,   tko  omirli 
is  given  Jurlsdiotion  to  entertain  e  action  to  set  ftside  for 
errora  in  faot  a  judgment  rendered  by   it  more  than  thirty  days 
before  the  notion  ie  entered.     The  oourt  hee  the  power  to  peee 
npon  the  notion  inhere  on  its  face  it  dieoieeee  any  snob  error. 
The  faot  that  the  oourt  deoidee  thet  the  motion  ehoee  suoh 
error  in  fact,  doee  not  deyrlTe  it  of  ite  jurisdiotion  in  the 
jMtrticuiar  oeee  bt^enuee  it  erred  in  ite  oonoluaion. 

the  record  in  thie  c$«e  loee  not  dieoloee  any  isotion 
of  the  plaintiff  objeotin^  to  the  euffioienoy  of  the  notion  or 
p«titi«i«  ee  a  wfttter  of  lev»  iphioh  calla  for  «  ruling  by  the 
eourt.     The  only  thing  that  appeared  in  the  reeord  at  the  tine 
the  oourt  entered  the  order  ivae  the  exodptioa  by   the  plaintiff. 
The  reoord  doee  not  ooaply  eith  the  rule  armounoed  by  the 
8tt]ire«e  Court*  and  therefore  the  aetter  i«  not  properly  before 
thin  eotirt  to  peae  upon  the  question  whether  the  petition  and 
notion  on  its  face  diaoloaee  s&ny  error  in  faot  that  would 
juatify  the  trial  oourt  in  aeeualng  juriadiotion. 

The  tttproMe  Oourt  in  the  oftse  of  Oentral  Sond  Co. 

▼•  Hoeeer.   eut?ra«  oonaidf^red  the  question  in  tbnt  oaae  arlelns 

out  of  a  notion  aade  by  the  defendant  47  daye  after  the  entry 

of  the  Judi^entf  to  raoate  the  eaae.     The  oourt  oited,  vith 

approT*i»  the  oaae  of  Harria  y,   Ohieago  Heuae   »Teolcin«  Co.. 

314  111.  S00»  relied  upon  hf  both  the  parties  in  thie  saee* 

aad  announoed  thie  rule: 

*  whether  or  not  an  error  in  f%ot  hs4  been  ooi^ited 
in  the  proceeding  which  reeuited  in  the  ex  parte  judg- 
•Ottt  in  faTor  of  appellant  vaa  purely  a  queation  of 
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tt^etm     It  was  aeeeasary  to  establish  mieh  «rror  by 
erldmiss  dshora  the  record.      (Oo«itakf  ▼•  Aaerlcaa 
Linseed  go,   ot^pra:   MitohfU  v.   g^BR,  iaE»a. )     ^« 
ttoniolpfii  court  deoided  th^t  la  the  Tenditlon  of 
Its  jucl^:meat  «ua  error  In  f«ot  had  !:>««&  eos3UBitt»d» 
to  prseeat  to  this  oourt  as  a  question  of  l&w 
whether  there  is  nnj  sTldence  in  the  record  to 
o«uit44a  the  order  of  the  ofoaiolpal  oourt  ▼^oiitlBg 
the  ex  parte  judgment  or   the  judgaent  of  the 
Appellate  Oourt  affiralng  the  iaunlolp«.i  court*   a 
order»   It  was  neoess^ary  to  subsit  the  fiuestloa 
to  the  auaieipiU.  oourt  as  one  of  law  by  some  aode 
thnt  "^QuXA  oail  for  a  ruling  upon  it.      Cuoh  & 
oouree  is  neoeesary  to  px»»«Tri>  the  cuestloa  as 
one  of  lav  even  though  there  la  no  oonfllet  In 
the  eTldenoe  upon  whioh  the  trial  oourt  b%aed  its 
finding.      (Sysjji\^^^jt-,  ;o<lt   ^Qt  ▼•    J^T^?^  <^9.%  ^f 
111.99;   Doaitaki  y.   Asterio&B  Linseed  Oo.   euoraif) 
Appsllant  did  not  follow  this  course,  and  the 
q«sstlon  irhether  the  affidsTlt  showed  any  error  In 
f»et  In  the  fo r«er  proeeedini;;  oannot,   th«^refore, 
too  considered." 

Siaoe  1911*  when  the  i^^raotloe  ke%  was  asMidod*  Seotloa 
81  has  proTlded  th»t  aa  adwerse  ruling  upon  cueetlone  subaltted 
by  a  party  to  the  court,   shall  be  a  aatter  for  review  upon 
appeal  or  rrtX  of  error,  without  the  foraallty  of  exception, 
upoa  a  party  subnittlag  a  bill  of  exceptions  or  ^   8tenogr%:»hle 
report  of  the  trl>il  containing  the  ewld«mo«  and  the  rulings  of 
the  oourt  within  the  tine  allowed  hy   the  ftrl&l  court.     This 
rale  does  not  apply  to  aotlons  made  during  the  progress  of 
the  oaee  or  other  proceedings  not  occurring  during  the  trial. 
Eullags  la  respect  to  suoh  atotlom*  or  proesedings  oust  be 
preserwed  at  the  tlaie  or  within  suoh   tiae  as   the  oourt  aoiy 
be  allowed  during  the   tera.     Yllia^e  of   g^rfedley   ▼.    ».Y.w.a..K.   Qo. 
^96  111.   S83. 

ia  the  oaae  of  aoatre.   of  8ub-Px>3!ln.  fllat.  v,  Sarroil^ 

396  111.  468,  the  ooort  says: 

I* the  elerk  ia  entering  the  9Td%r  allowing  the 
K»tioa  to  strike  the  objections  from  the  files  has 
Inoluded  the  statement  tb?t  the  objectors  excepted, 
and  the  plaintiffs  in  error  have  assigned  this 
action  of  the  oourt  «^s  error,  but  no  bill  of  exeep- 
tlons  containing  the  aotloa  and  the  aotlon  of  the 
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court  thereoB  appttars  In  the  r«oord.     In  thi» 
««&dltiou  of  the  re«ord  ^e  ounaot  review  th« 
dftolsloa  of  the  oourt  upau  the  motion.      It  has 
lbe«ii  flianjr  tiiaes  held  th^t  the  aotioa  af  the 
oourt  upon  9\}ob  aotioiui  o«m  not  be  conBidlvred 
unless   the  aiotion«   decision  and  an  exoeption 
thereto  are  preeerred  by  a  bill  of  exceptions, 
where  there  ie  no  bill  of  exceptions  the  aetioa 
and  detbtioB  de  not  beooae  a  part  of  the  reoord^ 
end  it  «iii,  be  oonolusireXy  presuaed  that  the 
aotion  of  the  oourt  «?^a  ooxre^t.    (Ciaynor  ▼• 
Bi)»ernia  Savings   uank,  166  111.    577;   Town  of 
Seott  ▼•    4TtBiftn«  VZ1  id«   394;   Feople  ▼•   ^aerieen 
Ufe  Ina,    Oo,   367   id.   504),* 


The  :^rt  of  the  record  that  the  plaintiff  considers 
eufficient  to  rsiise  the  question  before  this  oourt  is  that 
he  excepted  «k«i  the  order  ooaplained  of  ^m  entered*     '^e 
ars  uMible  to  oonour  in  such  contention,  nor  enn  we  infer 
fr«i  that  fact  th»t  the  plaintiff  objected  that  the  motion 
smde  by  the  defendant  i?ab?-th  w%9  insufficient  to  support  the 
order  vacating  the  judgaent  for  th^-"  reason  th^it  the  tilaintiff 
did  not  subait  the  queeticn  to  the  Hunloipftl  court  f<s  one  of 
law  by  sose  »ode  that  would  call   for  a  ruling.     Since  the 
ll^Xaintiff  failed  to  file  a  bill  of  exceptions  shoving  the 
ruling  of  the  oourt  on  a  aotion,   if  any  vaa  suade  by  the 
plaintiff,  it  vill  be  prcsmukl  that  the  action  of  the  oourt 
was  correct. 

The  order  vacating  the  judgaeat  is  affirmed. 

AJTIIRMSO. 

nuiOB,  P.J.  AND  r(%i&No,  J.  ^9msm» 
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opinion  filed  Jan,    38,   1931 


X9l«  JtffitIO*  HFaKL  4«llvered  the  opiaioB  of  the  oourt. 

Plaintiff  in  error,  hflreinafter  oall*<l  tfe#  defendant 
wae  onoTlotftd  in  tbe  ltuniolp«il  Court  of  3Mo*go  on  the  oharg« 
of  eootrltnitlnc  to  the  dellc<}uem>y  of  avttaf  Rons  a  t^mxtlt  ohlld 
of  tho  nge  of  sixteen  yoArs.     The  defendant  ««t«?r«4  *  plea 
of  not  guilty  nnd  waived  «  trial  by  Jury,     the  eourt,  after 
hearing  the  eyldenoe,   foxmd  the  defendant  gttilty,  *•  charged, 
and  fixed  the  sentenoe  nt  90  days  of  labor  in  the  Houee  of 
Correotion  &n:i  further  to  p»j  »  fine  of  ^25«09«   and  entered 
judgment  thereon,  sfter  denying  aotione  for  s  no«  tri&l  and 
in  nrreat  of  ju%iaent«     The  defesiitotnt  hereupon  sued  out  n 
vrlt  of  error  i»nd  the  esse  is  ntai'  before  this  oourt  upon 
the  errors  assigned. 

The  defendant  is  charged  with  an  offense  set  forth 
in  sn  sttondod  infornstlon  filed  JvUiy  36,  1939,  ss  follows: 


*f1bftt  Leslie  L*     oss  of  Chiongo,  ^Itss  the  Court  to 
be  i&for««d  ><:nd  understand  that  imrle  fnsoo,  on  %ha 
first  fii^f  of  July,   k,    i),   IdSt,  St  Qhiesgo,  did  un- 
lawfully, knowingly  i^nd  vllfully  enoour^ge  Huby    toss, 
s  feoMLle  T>«rson  under  the  %ge  of  18  years,   to^-vlt: 
13  years  of  Hge,   to  be  or  beeo«e  ^  delinquent  <^hlld 
and  did  th«n  '^nd  there  unlawfully,   iuiowingly  and 
wilfully  do  acts  whioh  directly  produced,   promoted 
&nd  oontributed  to  conditions  which  tended  to  render 
said  Huby   >ios«  to  be  or  to  beoeae  %  delinquent  shiid 
in  that  she,   the  s'-ld  ttarle  ruseo,   did  intuoe  ^^ad 
enooursge  the  s>id  Huby  Hose  to  r«»sln  Hwsy  fr<as  the 
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lt<MM  of    'b«r  p%r«tttft  without  h«r  r'^resta'   oons<@nt, 
9iBd  tike  said  U%rl«  Fusoo  did  oocuait  indeoe&t  »otii 
ttpoB  th*  p«r««m  and  priratea  of  th«  «=:«idl  Ruby  f?/>«8 
and  8»uee  th«  s^ld  Kubf  Hoas  to  eonmlt  loOeomit  and 
IsisQlvidrtia  acts  and  conduot^  contrary  to  the  fora  of 
the  st.itut««  ete»" 

The  defoBdaat  UTg«a  th^t  there  la  a  yea«ory&l»X«  douht 
oa  the  reoord  of  her  guilt,  and  th»t  nbere  the  evideaee  le 
of  suoh  ohar&oter  thftt  a  reTlewlng  court  oaanot  eej  that  the 
gtaiilt  of  the  noaueed  tm»  prorea  beyoad  &  roaaotiable  douht,  it 
la  the  duty  of  the  0Qur%  to  reverse* 

The  state  replies  to  this  oontentloa,   thi»t  where  the 
teatiaoay  r(<)g%rding  mterial  faots  la  iseue  is  dlreotlf  la 
eoafllet  aad  iBreoonoilable  »Bd  Its  ooaeluslon  ia  suoh  o«se 
of  aeoeselty  depmids  largely  upoa  thtt  oredit  to  he  givea  the 
opposing  wltaesses*  it  is  the  peeulisr  proTiaee  of  the  oourt 
or  jury  to  detenlae  oa  which  side  of  the  e«mtrov«rsy  the 
truth  lies* 

It  spptMtrs  froa  the  fAOts,   th«t  Buhj  ^oss  was  bora 
July  15»  Uia«  mad  testified  for  the  people,  that  while  she 
vaa  liYiag  with  the  defeadaat  «ad  sleepiag  ia  the  saae  bed 
with  her  at  ths  Hotel  Harylaad,  ahio«igo«  IlIi&ois»  la  Juily  aad 
August*  1938«   the  defead^nt  praetioed  aote  of  sex  perverelMi 
upoa  the  «ltnesa«  that  vhile  she  lived  vith  the  d«feadAat, 
she  did  aot  hjive  the  oonaeat  of  her  ps.r«ats  to  do  90,  aad 
that  the  witaeae  did  aot  coapl^la  or  laeatloa  suoh  sots  of  the 
defeadaat  uatll  elevea  aoaths  after  the  oecurrenoe,  vhea  she 
did  oeatioa  %ad  OMtpXsiia  of  the  sets  to  her  aother  «nd  %  ttrs. 
Rh«i  eo2.e«ia,  a  probii^tioa  offloer.     There  is  evldsaoe  la  the 
reoord  that  the  defea^At  «as  advised  to  stay  away  frra  mxbf 
Ross*     The  p<a.r«!ats  of  the  girl  were  sepamted  sad  had  aot 
lived  together  for  5  or  (i  years*     The  aother  i^orked  dovatova 
mmA  oeeupied  light  bouaekeepiais  rooas*     The  daughter  lived 
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wftth  h«T  iaoth«r  until  she  l«ft  ftn<3  r««t«iB«id  aiv»y  ^urlttg  J«Iy 
and  Augufttf  1:^38.     Mrs*   Aan&  Ko«ft  «a«  aOQU%int«d  xfith  tbt 
4*fMidaat  and  h«r  pAxenta. 

The  dtfvttdjuat  ddaifld.  that  fili«  ims  guilty  of  nnj  ftf 
tb«  ftots  t«8tlfied  to  by  riuby  Hoss*  and  ftirtlber  testifiod  th«t 
»h«  hftd  Incmn  Mrs.   Aoss*  the  notber  of  th«  ooaspl^^^i viin^  vitaess 
for  at>cHat  thr««  ^nd  a  hulf  yoara^   that  ltr««   Ho*^  is  aequaiintcd 
with  h«T  p«.T«ata»  ^nd  that  upoa  acrarsl  aee&aions  in  July* 
tha  aoWbar  reinainad  ali  night  with  th«!  defaadant,  ;».ad  it  «l8« 
nppe^ura  fraa  har  evidenoe,   that  she  adairad  Eaby  &nd  th&t 
arexy thing  sha  did  for  har  waa  for  har  goed,  a^ad  thut  sha 
adTiaad  har  to  return  hoaa«  hut  Ruhy  repliads  *th»t  aha 
eouida't  gat  alang  vith  har  fathar  nnd  aothar  and  t^ohM  not 
atay  hoaM." 

It  ia  aiao  ia  avidaaea  that  s«Ter%l  '■titaas^aa  teati* 
fiad  thstt  tha  dafaadAnt*a  reputation  for  ohaatity  And  isor^iity 
ia  good«  and  that  aTidanea  8t;^da  uneoatradioted  in  the  raoord. 
It  ia  also  in  artdaaea  that  tha  r<»put%tiOB  of  Ruby  nomn  for 
truth  and  Taraoity  aaoag  bar  frianda  nnd  aaaooiataa  ia  l^ad, 
whieh  wfta  aada  oa  iasua  hy  witnassaa  who  teatifiad  to  tha  oontr<%ry, 

fk9X9  api?«i»ra  to  ha  aoaie  faaliag  la  thia  oaaa«  whioh 
ia  wmrnl  la  a  eaae  of  thia  ohaTaot«>r,  hut  no  tvi  tha  tending  th« 
eh«r*otf^r  of  thia  $.ot»  whieh  ia  repulaira  ABd  haa  a  t<mda&oy 
to  prajudioa  «Lnd  o^^uaa  a  feaXing  of  hoatility*  tha  d«f«nd%at 
haa  tha  aupport  of  friaada  who  appaarad  ^od  taatifiad.     The 
raputation  of  the  dafandant  ia  not  quaatioaad  ia  any  raspaot 
ao  far  »a  anything  9.ppmtXB  in  thia  raoord* 

That  Orlando  f  •  i!oott«  a  pbyaioian  and  aurgeoa, 
axaaiaad  tha  dafaaiaiat  on  Auguat  6,  lt£9«  at  hia  offica*  that 
ha  fo«nd  aha  waa  iatalligaat«  har  raflaxaa  »*ara  all  aora^^l, 
aad  tha  phyaieal  and  savntai  axaalnationa  wer«  nagitiva,  %ad  in 


i4fid$  ti ^j*?«-'   ■■  .,      ,;„,...   vA    -■   ■• '-s^l  &^!&=i  9dl 

i^^itf  baa  x^tsn  hm^lf^^f-f''  ■-  ^m^fmtht^  ^t»4  mmfi  a"^. 


'fmu^un'^ 


n 


■  ;#.vt;' 


'■■St':  m&ifi 


:3&.. 


( ■  I." '     i,.'5>  ^ 


*«.,.«..,..««.-  T.-«,    ,v ;    f-te.fMoitaKurp  tOf>i 


.Ji'-Stift^"^-      til'^ 


%Jl\1     1?1.'J 


ilr   t       .">  »'!   ■  >'.  m 


•••v^^'«Jft* 


jti  1^' 
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hill  oplnii^  froa  bor  history  she  m^M  aoargted  aad  in  uo  wsjr 
»  sttx  pervert. 

It  is  y«gT«table  th^at  l^is  girl  Ruby  Ros9  did  not 
h&T«  the  coaijijanldiiship  of  her  father  &nd  sother  to  dou.a««l 
&ad  advise  her.     the  seps^ration  of  ths  pa7<snt9  v»«  unfortimi^te 
for  h«r,   for  whloh«  of  oourse,   sh«  mis  not  r«8!?onalbl9;  nor 
is  the  defsndaat  for  this  unfortunate  situation. 

the  rule  is  that  it  is  the  fujaetion  of  a  nwart;  or 
jury  to  whofli  «  oftuse  is  suhadtted  to  pass  upon  the  credibility 
of  witnesses  and  the  v9ight  of  the  eride&ee*  ^nd  to  determine 
froa  the  &pue%rea<s«  of  the  witnesses  $.nd  fsoa  their  testimony 
the  truth  of  their  sereral  etaiteasents*  and  to  decide  ^her« 
the  truth  lies.     a.  reviewing  oourt  is  ^.x^Aya  reluotant  to 
t*^9T9m  a  jud^ent  of  oonviotion  on  th«  ground  that  it  is 
not  varranted  by  the  testiaony*,  but  «rher«  the  evideaee  is 
of  suoh  ft  ehexHoter  that  &  reviewing  oourt  o«j»not  any  the 
guilt  of  the  eooused  wsis  r>roTed  beyond  a   reaeo^ble  doubt* 
It  is  its  duty  to  reverse  the  Judgment,     i^ftople  v.   KenBaing, 
311  111.  60. 

The  testimony  in  this  o»a@  establishes   tiie  f«iet 
that  the  defendant  has  always  borne  s  goad  reputation  for 
ehastity  end  morality*  and  the  oonTiotion  stands  txpoa  the 
iestifliony  of  r^uby  aosa,  whose  reputation  for  truth  snd 
ver».eity  is  disputed,  and  the  fVirther  feet  th'st  11  noaths 
paese^d  betveea  the  tise  of  the  oosij«ief«ion  of  these  mots  nad 
the  ooaiplaint  of  thie  ^irl*  ^hioh  create  a  doubt  of  the  truth 
of  the  oharge,     nhen  the  eoaplaiat  is  not  aiKde  iaaediJitely* 
unless  the  delay  is  s^tisfaotorily  explained*   its  v^lue  as 
evidenoe  is  auoh  eeakened.     Ouaniaghaa  v,   The  ^<^o.pl«.  ^10  111, 
410*     While  evideaee  of  ^ood  rs^utation*  inhere  the  proof  is 


tea  ttt  ettoA  t^jtf.  Xil^  aicisr  /.^d^ 

^ptoaii^e*^  ■EX»ii}  m9«tX  hoif  «»»«4MI^J^  »^i    ~';^  .^^  ^ifftA^i-iq^  trf^  vet) 

erf*  x-3  *o««.'oO  i-iu«i»  .^««t'^»lT«i-^  -^^s^*  to 

lijliafti:!  'V  >Xco-'l     •;»fl»«a>ivi;£   oHJ  »sw«-.i  fe^  T^ - 

D««  riftfTo  4j8eoK  x<li}-.-"  lo  i|Bc»il'««# 

«XX»iAiJeMIWBl   «^<MI    ton    bX    i^AXKXqs-  ,    /jiTBito   •<<#    to 

8  iitX   4&»iilAX<[.x»  ^XIto*e«l6X4ii.a  »»X00 

•  XXX  OXW  V  i*<?i   «v  mm4mnlaai/C     ^btOkTUmm  Asma  <«i  ««a«l>iv» 
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•!•«*  «•  to  a  d«f«idtiiit*B  guilt*   !•  «iiititl(Kl  to  but  llttX« 
^«igtit»    lA  a   doubtful  oasc  proof  of  good  r«pfutatiQA  oftfttt 
turns  tbe  »o%le  in  favor  of  a  4«fendant  .^nd  entitlcfl  tho  p«r*oB 
ebargftd  to  a  a  aoquittai.     Ouanliiidainai,  ▼.  th#  rcotsje.  JH221.» 

^«  haTe  oxtuKlned  the  e-ridoaoo  aad  froa  a  ooaai deration 
of  ail  tb«  facts  in  this  record  the  court  is  of  th«  opinion 
thnt  thsrs  is  a  roasoaaULs  doobt  of  the  guilt  of  %hm  defendast, 
aad  it  is  tberefors  its  duty  to  rsTsrso  the  judcuaat  of  the 
Mwiieipal  Court  of  Ohieago* 

vbether  a  eause  abmtld  Oe  rewuidod  Aapoads  upoa  tha 
ttlTowMtaaoes  of  the  particular  case,     the  i^eggle  v.  Martsig. 
338  111.   .t48.     *•  lutTS  reaobod  the  oaeaolusion  froa  the  f%ots 
%m  the  record  in  this  wise  that  the  court  will  not  he  ^ustifiedl 
is  rea»adiag  the  oauee. 

tILSO»,   P.J.   A»0  FRlEin,  J,   aosooR. 


-  •  • 
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Opinion  filed  Jan.  28,  1931 

WSH.  imrton  nwmh  ^ellTered  th«  opinion  of  the  court. 

Thla  la  a  suit  toy  th«  plaintiff  to  Ttoorer  inm^ges 
tT<m  the  defendant. 

It  Is  alleged  In  the  declaration  '^'^t  the  defendant 
it  guilty  of  fltalloloue  proaeoutlon  &nd  falee  lai|vrlaon»ent,   to 
whleh  the  defendant  filed  ii  plea  of  the  general  Issue,     (jpon 
a.  trlml  before  the  oourt  and  a  Jury,   «.  Terdlct  waa  returned 
finding  the  defendant  ^^lity  and  aaseealng  the  d«Mi||^  at 
f3y000,00«  and  the  eourt  entered  a  judlgaMat  after  overruling  a 
■otlon  for  n  ne»  tri&l.     The  eaae  la  nov  before  thla  oourt  on 
appeal* 

The  facta  are  that  the  plaintiff  ent«tred  Into  a 
oontraot  with   the  defendant  on  the  17th  dmy  of  EeptAnber,  1934, 
for  the  aalc  of  a  faro  to  defendant  for  the  auo  of  !4,(K)0, 
looated  near  BreedsTllie,   Hlohlgt^.n*     Upon  algnlng  the  oontraet 
tho  plaintiff  received  a  depoait  of  t300.00.     The  parties 
thereupon  took  the  title  papera  to  the  defendant**  ^ttoraoy 
for  exaalnatlon,  and  the  attorney  found  that  the  plaintiff 
h%d  title,  subject  to  a  life  Interest  in  the  tmm  in  Lara  j. 
Johnaon  nnd  HnthlldA  J.   Johnson,  his  «lfe,  %nid  the  plaintiff 
was  sdvlsed  to  furnish  the  neoesi»»ry  abstract  for  eiraalnAtion 
and  the  papera  in  oouneotion  therevlth,  and  dellrer  tho  aaaie 
to  the  attorney  for  the  defend.?Bt,   i^liioh  he  proalsed  to  do. 


:*>rt   JVr. 


ICex   tSS   .n«l.  beltt  aotatqO 


(  ,*ffJ!?^. 


»*!♦  IWWt 


moqn     .•tf««i  i-?!'  i!ii,<  •Tjdcf   2:0  .w»iq  »  fe»Xi5  tfrftton'* 
S»  •^f%amifib  Hits   >(fi:i««»e>. 


»l  «YiJ  at  wnti\  oeft  at  i9»lt%tut  9'Mi  »  oi  t^y*>i4itm  ^•Liti^^ 
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k  oonsider&bie  tiaie  after  th«  signing  of  the  ooatraet* 
th«  defendant  signed  and  wae  svarn  to  a  ooApiaint,  on  April  X3, 
1937,   before  tbe  Hon*  John  J.   Lupe,   one  of  the  ^udgiee  of  the 
iivinioip&l  Court  of  QhXotkgo,  vhioh  tcoitea  that  Oaear  Johnson 
did  on  the  i7th  day  of  Septewber,  1934,  at  ahioago,  etc,  and 
then  and  there  obtained  the  oonfidenee  of  said  B/lveater 
Caainiti  in  eelxing  said  SjrlTester  Caainiti  ft  f»x«  in  the  St^te 
of  iiiehigan,   of  ehioh  fam  said  Oeeer  Johnson  then  and  there 
represented  hiaiuieXf  to  be  the  oirnex,   trhioh  in  f»ot  he  did  not 
ova,   or  have  peraiesion  to  sell  or  dispose  of  e^id  property; 
that  a  e»rrant  hkls  issued  &nd  the  plaintiff  vas  arrested  and 
inprisoneda 

On  the  trisil  baeed  upon  said  coMplaint  of  said  offense 
the  Munioipel  Court  disohftrged  the  said  Osoar  Johnson,  and  he 
thereupon  Instituted  this  suit,  i»hioh  resulted  in  the  judgment 
no«  before  this  oourt* 

The  iartvorV-xnt  question  in  this  ease  *aa  the  want  of 

probable  eause  «hen  thf>  defendant  caused  the  arrest  and  ijspriftim- 

aeat  of  the  plaintiff.     This  was  considered  so,   for  the  plaintiff 

off'jred  in  evideaee  oertain  exhibits,  being  a  oertifiM  oopy 

of  the  proceeding  'f'ith  reference  to  the  arrest  ^ind  dieoharge  of 

the  defendant,  an  abetraot,  deed  froa  Lnrs.   j.    lohnson  and 

Mathildsa  J.   Johnson,  and  a  deed  froa  Franois  Johnson,   La^xn 

Johnson  and  Mnthilde  Johnson  to  Sylvester  Caainiti.     The  folloving 

apoears  fros  the  record: 

*Mt*  Hagan:     You  spoke  of  a  bill  of  sale* 

A,     I  did. 

t^.  Is  this  the  bill  of  sale? 

&•  It  is. 

Mr.  E%gan:     I  offer  it  in  evidence,  ask  it  be  wiImA 

Exhibit  b. 

(whereupon  s«*id  doouaent  eas  aooordin^ly  aarked 

by  the  reporter.) 
Ur.  aigiiatti:     of  oourse,  your  Honor,   I  objeot  to 
this  anci  give  you   thn  rt^ason  of  the  objeotion,  only 
for  identifioation. 


•di  1«  aa;^/  "Vo  mac   «»qui    .U  miol.  *fioH  9(is  '^%o' 

i$r^M  ban  a^ds  aoso^ol.  ««9eO  him  fexttt  (i^litv  )«   ,a^ii(«iH  t« 

5X**t«""'f"?  '^i*-^'  ^^  9»<wj«ifc  It©  Xi»«  o#  aol»ix««*f;      •  ^.^'^ 

ilXilllAlf?    »rf*    tot    ,©«    b*r9hUU&9    »«W    ftilfT       •'Stl.»'niAil?    »J1T    t©    #«•« 
t<JftO    £>ftX'^Xi7«t>    «   gOloa    <»#i4(id)t»    fli  ?*««0    i?»««Jbi  »T^tO 

SAlfoiXet  •tiiiT     •l^ifliK>:0  'i<»,t8orXtQ  e^  acwndcC*  «!>;.;  oiuufol> 

■»i^»   !•  93iO<}a   >  / 

>o  Xiitf  wJi 

•a  #^ 

yXiio  •iM}itoi»t<'o  ndi  la  nomrnn  *r  <rAs  tax  alift 
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The  Oourts     Tes,  let  those  fartleular  doeii«#]its  be 

aarked  for  lAeatifioatloQ  onXf,   1«   2,  S«  4,  and  &, 

th«&  I   think  the  l>etter  praotloa  is  «h«B  you  finish 

the  oaae,   to  make  «a  off^r  of  ulX  your  exhibita  and 

vhAterer  objeetloa  th€  oounjseX  oar«8  to  urg«  say  be 

ht«7d  and  pa«3  upon  then  at  thtt  tl«e« 

Mr.  Bagaa:  Any  way  is  agreeable  to  %e. 

MX.  Qigilottl:  tery  well,  I  will  state  the  objeotionB 

right  now  if  you  w&nt  ae  to  sti^te  the  objeotlona 

right  no*. 

The  Qovirt:     I  don't  ears  to  hear  them  now.     Tou  amy 

v&Bt  to  cross  exKBine  this  witness  in  reg^^rd  to 

those  exhibits,  ^o  ahead. 

Mr.  Hagaa:  I  offer  in  eridenoe  the  seoond  abatri^et 

vhiob  wtata  produced  by  the  ^sitnees,  your  Honor,  ao 

that  th«   jury  «ay  see  ail  of  our  pftpers«   and  ask  it 

be  anrked  our  K;xhibit  6. 

MX,  Sigliotti:     I  offer  iiy  objection.** 

This  oeiart*   froa  nn  exaainetion  of  the  record,  doss 
not  find  that  the  exhibits  were  off«'red  in  evidence,  or  th.^t 
the  oourt  ruled  upon  the  objections  of  the  def<°^nd«-)nt.     The 
only  thing  th»t  does  appear  in  the  record  is  the  suggestion 
by  the  oourt  thakt  the  exhibits  be  atarked  for  identifiorition 
sad  At  the  close  of  the  o&ee  the  same  be  offered,   st  which  tias 
nay  objections  to  be  .-sade  would  be  hesrd  sad  psssed  upon  by 
the  Court. 

the  plaintiff  testified  that  he  offered  the  «tbstract 
and  certain  deeds  to  the  farm  in  Question  to  the  defendant  st 
his  hose  for  sxsaination,  and  th^t  the  defendant  refused  to 
reoeiwe  tbsa,  which  the  defendsint  denies.     The  purpose  of  these 
exhibits  was  to  show  that  ths  defendant,  without  any  prob&bls 
esuss,  oeaplsined  under  osth,  sad  caussd  a.  w«.rrant  to  be  issued 
by  the  Municipal  Court  for  the  arrest  of  the  pl^iintiff,  and  that 
the  triel  upon  said  orlain&l  charge  resulted  in  his  discharge^ 
ta  i^ieh  ws  haws  already  referred. 

This  evidenos  is  oaterial  upon  this  ouestion,  and  was 
f«raitted  to  be  considered  by  the  Jury  «hen  it  retired  for  the 
pwr^aaa  of  considering  n  verdict. 


-  €  - 

,a  im*  «>  «s  t^  «i  ,\  ^tMEf 

»rf  It**    ' 
SflOi. 

e*  t>v«^»T  si  tBWttkv  p^' 

fiiv|#»«;iai;*   isffJ  «l  Iwreo©*  nsif  mi  «*^Tr^«  »»c|j  t»^iS#  jaiifir  tin* 

«oi#rot^i.t«r9fcl  -rot  fe«a[if«ai  »«  «#MJtrfT»  »i*t  Jrrf*  #*&«5ft-  "^^T  rS 

Xd    RCqK'  &«-«•«?   *W«   bT«»lf   »lJ   fciju'dl'    9lj«K'*<f  et    Moil  ' 

#«{(#  Mii«  tt'^i^TAiAl'T  «rf»  >«  ttrnrxB  f>At  voir  9^Tvot&  liKfltmLotft  niii  ^ 
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The  defendant  shoitid  hare  had  an  opportunity  to 
•x&ala*  thes«  exhibits  &nd  tD&Me  objeotione  to  th^^ix'  adjiissibility 
in  eTldenoe*     fh«  defaadmnt  offered  to  atak«  obj  motions  ftt 
the  tin*  the  exhibits  irere  ott«X9d,  but  at  the  dlreotlon  of 
th«  court  the  objeotiona  vere  to  b«  pftSBftd  upon  b/  the  eourt 
vheii  the  oxhibits  were  offered  bj  the  plaintiff  at  the  close 
of  ail  the  STideaoe.     O&steel  t.   JiiUison.  41  111.  App,  61, 
and  the  defendant,  hAVing  aeoepted  the  suggestion  of  the  trial 
oouTt  thfikt  he  would  have  aa  op-;>o7tuaity  to  present  his 
objeotions  t»hen  the  exhibits  were  of frred  by  the  plaintiff 
at  the  close  of  all  the  evideaoe,  wa.s  at  liberty  to  rest 
upon  sueh  ruling  and  there  wmu  no  aeosssity  to  offer  objeetiona 
until  the  exhibits  were  offered,  nor  did  the  failure  to 
further  objjeot  hsTe  any  tendency  to  opexate  as  &  waiTer;  and 
in  this  case,  the  court  reserred  ruling  upon  the  adnissibixity 
of  the  exhibits  until  the  objections  of  the  defendant  were 
ruled  upon*     Citing  Antirlo^Aaerio&n  Faefcing  ao,   v,   aaier*  30  111, 
App.   S76;   '^eek^  v,  Jones.  ZjO  111.  App,  316, 

ror  the  re«(Son  that  the  exhibits  vers  nerer  admitted 
la  erldeaee  by  the  eourt  and  the  consideration  of  these 
exhibits  by  the  jury  was  error,   the  Judgaeat  la  reversed  sad 
the  cause  resanded* 

immamt  lOTaaiB  avb  oausi  RggAsoKD. 

WUMWt,   F.J.    AMD  FRX£3IQ»  J.   COHOOR, 


-  ♦  - 

••old  »rf*  t'>  ^tltnlJsXt  ♦Jd^  tdF  Mt»lT:o  9it«w  etlrfiJ^*  »!«*  rw^-r 
«Xd  •qi;'      ...   11'   ,fiotnxi»'   .'^  ijM>;t,t'  "■&     .«#f!9$i*7  •? 

•lit  f m>»«tq  e^   \tlmi.  iuq9 

•iiclto«(;d«  4:F!;»ftO«r> 

•(i«d^   to  aoi^niftfci eatce  •/(*  be*   txuoe  ©d?    >40   er.H>r.j.- 
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m,  JUStlOS  mML  d«liT«r«d  the  orlnlon  of  tbe  court. 

This  oat«  coa«a  before  this  court  upo&  *b  app«al 
bf  tho  dsf^dant  f/%ia  tho  judtHm«at  of  th«  Mualolpftl  3ourt  of 
Cbioago  oonfiming  a  judgment  by  oonfeaHion  entered  in  favor 
of  tho  plaintiff  for  the  avm  of  i''£>00»00  for  r«nt  ois^lsod  to 
bftTO  »ooru«d  under  a  oertain  losiio* 

Plaintiff's  st^teaent  of  elnia  alienee  th?t  Utere 
mio  due  bia  froa  the  defendiat  the  aus  of  1480.00  as  rent 
for  the  aonths  of  April,   S4ay  and  4uae»   19^9,  and    t^O.OO 
9ttomey*s  fees  under  and  by  virtue  of  a  oertain  iaaoe  Attached 
to  the  stftte«eat  of  olaia,  by  whioh  lease  the  plaintiff  bad 
demised  to  tha  defend^^nt  Flat  £o.   ?  on  the  third  floor  of  the 
building  knovn  as  1138  Hyde  Psrk  aoulevard,  in  the  City  of 
GhioaifOf  at  a  r  ntnl  of  il60«00  a  Bonth  frosi  the  first  day  of 
May  rd2d«   to  the  30 th  d/^y  of  April  1938*  and  to  continue 
thereafter  froa  year  to  year,  unless  either  party  should  give 
to  days  notice  of  his  intention  to  teminate  the  lease  at 
the  end  of  the  ffit, 

the  defendant  filed  his  notioe  and  petition  to  set 
aside  the  judgment*  and  the  motion  was  allowed  to  the  extent 
that  the  defendant  was  to  b«  given  leave  to  plead  a&d  defend, 
the  judg;aent   to  stand  as   security. 

The  oase  «as  trisd  ^  the  oovurt,  after  a  Jury  sas 
vsived,  and  after  a  hearing  the  judgaeat  entered  was  eonfirmed. 
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•via  bluoHw  ^tts-^  ta.tJti*  i^«siiui  »tJ<'.«i£  of  f^*' 
$-9  otti(4X  »dff  tit  esttlmTCfif  oif  nci-^aii»#i. 


Cv.^m' 


■  vtttO 


-  2   - 

It  *pp«'7a  frofii  the  eTideno«  that  the  defeodant 
(»»t«T«A  into  po»8«0siQB  of  the  preaises  on  or  about  the  date 
of  the  lease,  and  paid  $160.00  for  eeoh  aontb  provided  for  by 
the  leAee.     About  a  year  and  a  half  th«>reafter«   the  plaintiff 
lastislied  %  frigid.%ir«  refrigerator  in  the  building  &M  at 
the  tiise  of  the  installation  the  defendant  agreed  to  pay  IS^OO 
ftdditional*      The  anbjeot  of  diepute  is  vhetber  the  |5»00  to 
be  pnid  caeh  sonth  is  additional  rent,   or,  ae  oont^ded  for 
by  the  plaintiff,   the  additional  «i5*00  la  a  separate  agreeneat; 
and  to  the  aa«e  effeot  ie  the  payaeat  by  the  defendant  of 
t39«00  a  aonth  ae  rent  for  the  garage  of  V^^  plaintiff* 

The  defendant  olaiaa  thAt  the  faote  in  eTidenoe 
aho«  that  aore  than  60  daya  before  April  30,  13S9,  when  the 
leaae  by  ite  teraa  was  about  to  expire,   the  defendant,  on 
February  !•«  1938*  inforaed  plaintiff *8  ag«?nt  Stuart  that  ht 
deeired  a  nee  written  leaae  for  one  year  froa  the  expiratioa 
date  of  the  then  leaaa.     Stwtrt  aaeured  the  defendant  that 
•uoh  a  leaao  vould  be  prepared,  vhioh  however  wsa  never  done. 
It  also  appears  that  the  defead'jint*s  wife  was  operated  on, 
and  beoauae  of  her  weakened  condition  it  would  be  ispoaeible 
for  her  to  live  on  the  third  floor  and  ollab  the  stairs;  that 
the  defendant  adwisod  Stuart  about  this  on  the  19th  day  of 
febmary,   1SK39,  and  asked  hia  for  a  first  floor  apartaentt 
that  Stuart  told  hia  that  no  first  floor  apart/eent  «as  vaeant, 
and  it  was  then  that  the  defendant  inforsed  Stuart  it  monXA 
be  aeoeasary  for  hia  to  waoate  the  spart^sent  on  April  30,  19^9; 
that  ^e  defendant's  ewid^nee  also  tends  to  show  that  the 
plaintiff  put  up  a  "for  rent"   sign  on  the  building,  and  thmt  be, 
the  defendant,  waoated  the  promises  on  or  about  April  30,  1939, 
whioh  f&ots  are  disputed  by  the  plaintiff  not  only  as  to  the 
ac«My  of  atuart,  hut  also  as  to  the  date  of  the  notice  of 


•  »  - 

\«f  tot  IwftlToiq  rftotMH  {£»««  T«!t  (iC.Oeil  bl»q  km&  ^tistmi  ^^:  %« 
$*i  baa  saifcXiud  ti(^  al  Y<Kren«sJ:Tlt»t  »itiiiAltiil  «  i^^ilie^ftiii 


«Itflsaoq«i  •<^  bitfow  ii  a<ilflbttQt>  b^tiiitntSK  t»n  to  ^i?:fj(so9ii  ba* 

>  / 

|666X  «06  Xivji.  no  #«oa>lt4iqfl  i»r(^  Oj^^O-irT  e,t  iiii<  <xot  ^xjiwa^wat  94 

Bdi  $Bdt  vfOift  o#  ftbnef  o«iJs  i>r  -       '    >t«J>  ffdjr  iiu(# 

««if  tfii^l^  bOM  «^iAXl0Cf  oif^  aft  «j)ifi   "tfi-^'z    >c.  tut;  tliiffliJiX^ 

«6fi6i;  «0e  XivqA  #tfetf»  «o  jM>  oooiM^TQ  91ft  {?».;;>  %T  ,^a«Jbii«'S:»6  oif# 

to   OOJttO/t    OflJ    1:0    '^  "*    -"*'    *•"    -^^    OiiX«  #!r-<    ,  If    TMrosJi 


ter«lnation«   and  th«  plaintiff's  evld«Boe  is  io   t>«  ef feot  th&t 

the  aotloe  of  terffilnatloB  «%•  aot  glT«Q  until  the  aoath  of 

It&rah  1939^  lees  then  1^  dajrs  frtw  the  ead  of  the  «iiii»s«a  period 

of  the  Icase^  an4  thmt  the  p^lalntlff  did  not  pat  up  a  eiga  to 

rent  the  apartment  until  about  April  30,  1929,  when  It  was 

Ihrought  to  hl«  attention  that  the  defendant  h&d  abandoned  the 

pr«ilae«,  and  then  only  for  the  purpose  of  minimi King  the 

tmange;  th^t  the  le«ee  proiridee; 

*To  haYe  and  to  hold  the  ebove  deeorlbed  prealees,  vlth 
the  appurtenances,  tmto  the  sr^id  lessee,  from  the  first 
d|»  of  liay,  1936,  until  th«  thirtieth  day  of  Aoril,  A.  S. 
1928,  provided  sixty  days  i«ritt«a  notice  Is  given  lessor 
by  lessee  of  lessee's  intention  to  termiaate  this  lease, 
en  said  last  mentioned  date.   Otherwise  this  ImL**, 
including  all  covenants  and  eonditions  therein,  shall 
Ci>atinue  from  year  to  year  until  terminated  hy  like 
notloe  in  some  ensuing  year." 

That  the  notloe,  as  provided  for  in  the  lease,  must  be  la 

vrltlBg,  and  further  that  the  defend^^nt  wn.9   la  possession  of 

a  store  room  in  the  building  until  one  or  tvo  days  prior  to 

the  trial. 

The  defendant  suggests  that  the  lease  which  provided 
for  ft  monthly  rental  of  $160,00  was  superseded  by  a  new 
agreement  made  In  193?,  vhereby  the  defendant  undertook  to  and 
did  pay  a  monthly  rental  of  tl6i«00;  that  no  time  was  specified 
la  this  verbal  agreeaoat  as  to  its  duration,  and  It  tiierefore 
beoame  a  lease  from  month  to  month.   The  answer  of  the  plaintiff 
to  this  contention  Is  th'it  he  managed  the  building  himself; 
that  the  Janitor  had  no  authority,  nor  Is  ^ere  any  evidence 
of  such  authority  In  the  reeord  i^ereby  Join  Stuart  could  bind 
the  plaintiff  or  release  the  defeadant  fr^o  the  eoveaants  of 
the  lease,  and  that  the  plaintiff  never  agreed  to  change  the  rentf 

It  is  clear  from  the  reooTd  in  this  oase  that  the 
plaintiff  was  not  talked  to  about  the  preparation  of  a  nee  lease, 
aor  did  the  defendant  give  him  aotloe  of  a  termination  of  the 

IMIOO* 


•  «  - 

b^MtiK  ImSAt  9dt   lo  ^»  •(ff  MTX^   CiV«fe»  M  ff^#  «r«»i    ,t3«X  iitirlJill 

•t  imi«  A  q»  *jm  io«  ^itt  tiriifliJFi^  »<(^  #i«it9  j^»  ^s^fturi  9^  to 


wM  s»  xi^  btttfttmn^*  ^'^  ^.Oill  t«  lifrt&f:'^  xliis.mi*  «  tot 

to  alOAiityoro  »«<»  sort  tii«&mt*i>  »fl(#  ft*s»ii4ic  y«  tlltaiAiq  •it 

M*.  t^^  a«««  «<^  tti  fry«o«<  •(^  fftttt  %mlv  ,  *  ... 
9dt  to  aoi^«AJ;in»i'  x«  %c  aialioA  ati^  •tX^  fjcAtuwtAb  <»if/  bJOb  «<Mr 


-  4  - 

Tbe  evideaoe  in  the  record  upon  these  faeta  I0 
that  the  defendant  dealt  entlr«l]r  with  Stunrt,   and  it  !• 
aeeeatary  to  tura  to  the  record  and  asoertala  «hat  positloa 
ha  oooupled  with  th«  plaintiff. 

The  piaiatiff  testified  upon  oroa9-«T&min^tion  by 
the  defeadaat  l^at  Joha  Btvtart  la  hia  aup«*rlaieBdent  of 
repeira  aad  above  the  apartsx^nta  to  appiioaats.      Thia  avldenoe 
lijiita  the  authority  of  Stuart  and  ia  the  oaiy  evidence  la 
the  reoord.     Certain  oonrera«ii.tioaa  were  hud  hy  the  defaadaAt 
vith  etuart  with  referenoe  to  a  new  lease  aad  a  aotioc  of 
temination  of  the  lease*  ehioh  of  course  eould  not  hind  the 
plaintiff*     Thia  OTidenoe  of  the  authority  of  the  agent  to 
aot  for  the  plaintiff  waa  developed  by  the  defandaat  on  oroas* 
exaaiaatioa  of  the  plaintiff,  and  is  as  binding  upon  the 
defendant  aa  it  is  upon  the  plaintiff «  aad  the  defend^iat  ia 
dealing  with  Stuart  is  charged  vith  aotioe  of  the  limited 
scope  of  his  ageaey.     The  state  of  the  reoord  '^ould  not  ^justify 
the  trial  court  ia  reaching  the  concluaioa  thnt  Stuart  vas 
the  general  &g«at  of  the  plaintiff.      Saaed  upoa  the  evidence 
vbioh  vaa  brought  to  the  atteation  of  the  court  ui^on  oroas* 
•xaal nation  of  the  plaintiff «  it  ia  dear  that  the  agenoy 
vas  a  liaited  one. 

The  cruestiona  oth^r  than  thiit  of  agency  r«re  disputed 
questioiu  of  fact.     The  giving  of  notice  of  the  terminatidn 
of  the  lease  ia  controverted  aa  to  nkether  aa  oral  notice 
was  given  to  @t%»rt  ia  February  or  March,  1  >39,   of  irhioh  the 
plaintiff  had  knovledf^e,  and  as  to  whether  lof  the  oral  agree-> 
aeat  eatered  into  whea  the  frigidaire  vas  installed  the 
defendant  w?v8  to  pay  aa  additional  $5*00  as  rent  or  the  aaount 
vas  to  be  paid  Imsed  upon  a  separate  agreea«&t;  atid  it  is 
further  disputed  %9  to  when  a  "for  rent"   ai^  was  attached  to 
OT  placed  upon  the  building* 


•  ♦  - 

at  tt  »•>«•  ,*t«f'  s^i*?tit#flw»  i^X.B«i)  #««i»fi«  ' 

•«a»tir  •«#ase>;  ^^mt^aq:  -orft  Imjp  •tlai?»t 

-««tt1CQ    S«)    JTlriSlMXtltl)   »rf*    1pJ    JMH?Oi»V»i"    ««t*    i'Jiisui  :*   .    ^.Ji?     tot    *»« 

tol^oa  X«-xe  jui  xinis%49r  o$  bm  Jb«^T»veT*«o«  Ai  9iio«i  9di  to 

»d#  rfoidt  \.     .  -10  xtKu'<  -at  ff^Tti  t^w 

-«*ta«  X«to  «rfa   yrf  -5  :   •   ,  .•,.-''-^->'C  Iti^aiAiil 

tau9m*  Atf*  to  tB»x  «.  iA0oiJ'il)^£  a*  x''^}  ^  ^'"f  i^tt'^i>o*\^b 

ai  ^1  baa    ;ftt»a«et^«  »»<rt«c(6u  <o  «oou  i>««ie«r  £i1j£c;  ttf  ot  »«« 

ot  b9d»nttk  •m'ajikm  Hmt  tot"  *  )^tuqtib  x%iiixtA 

t^iit^imJi  vCJ  aoqtf  tm^slq  to 


-  5  - 

Th«  trial  court  was  ia  a  better  position  to  paae 
upoB  the  oredltoility  of  th«  «ltn«ff«ftft  and  the  woljgfct  of  th« 
•▼idenoe,  aad  this  court  will  not  lat«7f«r«  with  the  judgaent 
unless  the  eTidi«ne«  Is  suoh  that  th«  manifest  weight  of  the 
•▼Ideaoe  is  elsarly  against  the  issues  upon  whioh  the  judgseat 
was  entered*     we  oaanot  ».%y  that  the  eridenee  does  not  fairly 
sustain  the  issues  for  the  plaintiff,  and  froa  the  state  of 
the  whole  ewidenoe  it  is  sufficient  to  w^trrant  the  fiadin£  for 
the  plaintiff. 

The  judgment  is  ^tffiraed* 

•ISJM,   P.J.    kHQ  FHI^HD,   J.   OOiiatSl* 


•  «  « 

#««iiS^|i  •d^  <f#Jhr  »t*tt»#si  Km  IXl«r  ^1w*«  «iMt  fto*  ««»8»61y* 
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piAi.  ri 

OF  OHiaAao. 


Opinion  filed  Jan*  28,  1931 

MR.  Jtmnoi:  HSBSL  deilrersd  the  opiaioa  of  th«  oour  t* 
Thla  1»  fua  app«t»l  by  tb«  dtfenCU^at  fros  »  judgaMAt 
1b  a  fourth  olaas  ease  in  the  Munioipal  Court  of  Obioago  flX«d 
try  the  plaintiff  against  th«  d«f«ndni&t»  fher*  tm.9   %  trlel 
before  a  jury  which  ree\U.ted  in  a  Terdiot  for  the  plnlntlff 
In  the  sum  of  \767,  upoa  vhloh  the  court  entered  Judgsent 
after  orerruling  motiooa  for  a  ne«  trir^l  and  la  arrest  of 
judgaeat* 

Plaintiff  filed  aa  aneaded  stateaent  of  olala  alleging 
that  he  cashed  a.   check  signed  by  the  defendsat  aad  aade  jmy^ble 
to  Jacob  Heller,  which  was  endorsed  by  fieller  and  delivered 
to  the  plaintiff  for  valuable  o one i deration,  and  that  the 
plaintiff  deposited  the  check  in  his  hank,  and  the  check  was 
returned  aarked,  'Payaent  a  topped!"  that  the  defendr<.nt  is  la* 

debted  to  hia  la  the  sua  of  ^;767,  and  that  a  copy  of  the 

the 
eliaok  is  attached  to/aaeoded  sti!>teaieBt  of  olala,  to  which  the 

defend^^ttt  filed  aa  aaeaded  affidavit  of  aerits,  alleging, 

la  substnnee,  that  the  plaintiff  did  not  take  the  eheok  la 

good  faith  and  for  value  «nd  that  he  h@d  notice  of  the 

Infiraitles  and  defects  la  the  title  of  the  person  negotiatlag 

it;  that  he  Is  aot  a  holder  of  s«<«id  oheok  in  due  course,  umA 

further,  that  the  cheek  was  obtained  by  fraud  and  alsrepre- 

seatatloa  on  the  part  of  the  contractor,  owner  aad  subcontractor 


X 


\ 


9UU 


•T 


TriU-  iiiUU 


Ad  f^'-^f^ 


to  ttfrtm  mi  bn^  f9if  m  rot  (Ufoittsff  i^ilvtxsrro  rvft.- 

^       ^.: .  ,£7/'T»ivX»ia*o  »i.v-  ro'i   ttttai^lq  «i<»   o:? 

«»«  i»*d9  9dt  ban  «:fo//«  rid  «i  S9*do  •Ai  b»tl«oq<»^  1:tii«iiKXq 

-fli  9t  tBMbtntmb  9At  tamt  "ih^qpf  tmrny^"  *h9>iittm  b^nxtft'^r 

9at 

•4$  rfoitfv  esT   ««ii*Xo  to  #«iii«#j!i#»  ftolMMusNyO^  IwtfeA^t*  «i  3fo«|fo 

«9«ll*XIii  « •#!«»«  to  ttf»bnt0  b»hmmm  mn  JaMbtmlft 

mi  tfeoifo  mAt  9t»i  tee  bib  WitniMic  »<!#  tadi   ««Ni«to<fifO  si 

sff#  to  oottoa  fcifrf  »if  4rsi^   bnfi  OtfX«T  not   l^««  dflg'i  b99% 

Ssl#«XtoS*A  «roirT«»v  o(r#  to  9ltit  »il$  ni  9f99\9b  turn*  ool^istltiyi 

bMM  «oovB»e  •Mb  ai  4o»tfo  bli>«  to  tobioif  »  toA  oi  oif  #<*i(#  jti 

-ovqevoin  ba*  Jbu^rt  x<^  botfijiirdo  omt  tooffo  «>rf#  t«d#  ^Tod^^xrt 

to^o«T#noodj;r«  b«ii  Toooo  «TOfo4n#ffon  94t  to  rm*?  •dl'  M  ••lt«#a»« 


-  2  - 

aa««l  as  pafee;  tbtst  this  eh4»Qk  v^>a  i«8u«d  without  ooasid«ratioiia 
&ttd  tJbiat  the  defeadsat  la  mot  iodebtod  to  »aid  plaintiff. 

irom  th«  evidi^aoc  it  Ap>t>«ar«  thftt  th«  pl«iatiff*9 
eXaisi  is  )af}8«d  cipoa  »  ohsok  drawn  }»j  the  defendant  for  ths 
sua  of  £767*  dated  O«o««b«r  IS«  IdZ^,  aad  pa]rabl«  to  Jacob 
HsilST}    that  aftsr  Uellcs  sadoraed  «tnd  delivered  the  ohack 
%•  the  plsiatiff  he  asked  his  to  divide  the  oheok  of  4767  into 
tliroe  parts  and  told  hia  the  a«ount  th«tt  eaeh  of  the  persoas 
thea  preseat  was  to  reoeiTs;   that  plAiatiff  deduetad  #130  dat 
froa  Heller  aad  gave  hia  a  oheck  for   the  l»al&noe»   1193} 
that  he  also  deduoted  fl3«44  due  froa  !••   Stokei»   oae  of  the 
persoas  preseat,  aad  gawe  hia  a  oheck  for  d^S^ig  aad  that  he 
gave  Morris  Tuohov.   the  third  persoa  prsseat  at  the  tiae*  a 
oheok  for  ^S49«&6*     These  cheeks  of  the  plaintiff,  together 
with  the  aaouats  that  were  due  to  the  plaintiff  froa  Heller 
aad  Stokel,     ?tsovtated  to  the  sua  of  $767,  whioh  is  th«  aaouat 
of  the  oheok  of  the  defeadiHat  endorsed  and  deliTered  bjr 
Heller  to  the  plaintiff.     It  also  ap>pS:^rs  tiKtt  the  plaintiff's 
eheoks  isatied  as  afores&id  were  paid  lay  the  bank  ea  which  they 
w«re  drawa;   that  the    -laintiff  is  ia  the  loan  tmsiaess,  which 
is  ooacteoted  at  his  hoae,  and  on  the  date  ia  question  plaintiff 
had  boen  acquainted  with  Heller  for  a  long  tiae  and  had  loaned 
hia  aoaejr;    that  h«  also  kasw  Stokel,   but  was  not  aoquaicted 
with  Tuchow  before  that  tiae;   th«tt  this  transaction  took  place 
betwsea  six  aad  sewea  o'clock,  p. a;   that  thereafter  the  plain- 
tiff deposited  the  defendant's  oheok  on  aeoeaber  16,  1937, 
aad  that  he  was  adalsed  oa  the  following  Monday  aorning  bf 
his  baak  th»t  the  check  was  retinuNl  aarked,  "Pajrasat  stopped. <* 

The  defeadaat  ia  its  defense  to  this  aotioa  iatro- 
duosd  ewldence  whieh  is,   ia  substaaoe,   that  Jacob  Hellsr  is  a 


|S£i.r^   «»90.&L^  ftfll^r   i:al  ^<»#il&  Ji^  eicl  »ir<B^  Jbff.*  t»iJu»a  Jaovt 

x»XX«U  MOTl  f.llSal^l.ri  9tii  oS  •«£>  »«»«  i^i  zSaimm^  %ti»  iU:iLi» 

«*Kti.»«ii«X6  8<K  't«<<i^  ■«.^»^«  (»9l.»  tZ      0%XMinl£-i^.  ftdl  <»#  «»XX«IS 

ital^  ^9**0lmrt  ami.  9^t  ni  «i  JtUntxlc,  fn^  tmtt  imrntk  9S»m 

^\liaAiilq  a»iimmup  nl  »t»b  »4#  »»  l»««  ««*&!<  eiiif  ^is  JN»t«ti«ta»s>  «i 

b«s*oX  JkMf  |M*  mUi  i^aml  fit^tet  %9lii*H  d»Jtv  Att#«i«MpM  m99^  b»d 

hPialMHppn  t(f^  »£^  iuii    «i»Ji«r&  mMUi  fMei«  »f(  ^.«i4f#    j\^>no««  aid 

•••lit  ioof  iROid04MMi«3U  si4t  #4^   (Mill  fJHiH  ««6%ttif  «ed«»'jr  dl^lw 

,TS6X  «dX  Y*<te»»«C  ««  *iif^  •*#cuiA«e^»&  •if^  teti««<?»&  ttX« 

••^•«q^8  taM!iC«f*  «i^«tfv«»  AMOiAtM  ft«w  al«»i(»  •lit  «ri(«  ^^smI  «|if 


-  3  - 
o»rp«at«r,  acid  in  1927  itas  enga^^ed  la  d^log  th«  oaTpenter  work, 
oa  A  buildioK  Xoofttvd  sit  K,lghty-flfth  »tr«et  and  lawtlmf  »iHliwe^ 
Chicago;   that  thitt  buildiag  ooatained  stores  &nd  tints  and 
was  b^lng  rettodslftd  into  a  44  rooat  h<»tel  ttttore  the  st07««; 
that  th«  o«n«r  i««8  itrs.  Glars  Fines  ofner,  and  th«  g«iieml 
eontraotor  w»8  Ab«  iCershak,  wid  H«ll«r  h*d  a  ooatraot  Sot  %k% 
e&rp«ater  work. 

That  th«  Mid  City  Seourltiea  Corporntloa,   th* 
deftadantt  la  a  flnaaea  OMipaay,  buyiag  inatallment  eontrsota 
for  In^roTeaeat  of  raal  e«tAt««  iMTliig  regard  to  the  aeobAnlo** 
lien  rights  thereunder*     the  Qontr»et«  are  porohased  froa 
general  oontraotors. 

that  Mrs.  Ofner,   an  July  3S*  1927«  oa«e  to  the 
defend?«ntis  of  floe  with  Al»e  korahak;   that  they  at  that  tltte 
entered  into  a  oontraot  in  the  »\a  of  2l&,dO0,  payable  in 
installaents*   for  renodeliag  the  preaisea  in  questioaif  which 
eontruot  vas  prepared  on  a  fora  furnished  toy  the  defei^ant  and 
signed  by  both  Mrs,   Ofaer  and  Abe  Korsh&k  at  the  defendant's 
office;   th^t  the  first  aaturity  under  said  oontr&ot  «a&  on 
t«ptsrt»«r  1*  1937, 

That  Trausoht,    the  president  of  the  defendaat  company^ 
west  ont  in  Aprils  1937*  >tnd  inspected  the  property  rith  &  wiew 
ie  seeing  whether  the  suggested  isproyeaent  wns  aeeessary  or 
proper  for  the  property;    th«t  he  ?.«nt  out  agtto  in  August^  1937, 
after  the  oontraot  was  entered  into*   and  ag^in  a  f»f;  days 
bsfere  Thanksgiwing  Oay,  l3)27;   that  on  a%id  last  nientioned 
▼isit  SAterial  progress  had  been  oade  in  the  imprcrweaient,   »ad 
it  appaarsd  to  hi«  that  the  «rork  night  ot  could  be  finished 
in  a  veek  or  ten  days;   th«it  he  was  so  inforaud  by  Abe  Kershak; 
that  the  suboontrAotors  were  elastoring  for  noaey,   and  spoke 
to  Trausoht  at  the  tine  he  w«.s  at  the  presdsesl,     that 


a*oiA«if«««  •at  e»  hntn^t  ^irmi  «»«;»$««  ij3»t  %«  tS9i«»<e«««pa  «oJt 
bMroMJTMi  #«tti  hlf  ao  #«:(f4r   (Y^fifX  «\i«  saivijilMRfl^  «a»t»4 


-  4  - 

Trauseht  told  then*  Iseiudlog  Heller,  to  8p«ed  up  <iQd  finish 
the  job  And  they  woxild  get  their  aoaey* 

On  Deoeaber  15»  1927,  Urs*  Ofner,  lorshak,  and  aa 
Attorney  naaed  aruaetiald,  who  represented  the  psrtlea,  esaie 
to  the  office  of  the  Mid  Uity  Beouritiee  Corporation  for  the 
purpose  of  selling  the  oontraot  entered  into  on  July  33,  19:37, 
l»otweeB  Mrs,  Of&er  and  iCorsheJc;  that  Tr&useht  vas  told  at  ^at 
tiae  that  the  work  oalled  for  by  the  oontraet  had  been 
eoBpleted  ind  that  they  were  ready  to  hare  the  Hid  aity 
Securities  Corporation  pay  out  aoney  on  order;  thnt  Oruneimld 
indicated  to  »hoB  he  w&nted  the  oheoka  dr^vn,  including  Heller, 
direoted  Mrs,  ofner  to  sign  the  ooapletion  statement,  and 
also  that  both  Mrs.  Ofnsr  and  Korshak  sign  an  order  of  the 
Mid  City  Seourities  Gorporatlon  to  pay  out  the  isoney;  that 
at  that  tiMO  lorshak  signed  the  assignment  of  the  oontrnot  in 
question  to  the  Mid  City  Seeurltiee  Oorporation}  th»t  Trausoht, 
relying  on  the  oral  and  written  statsaents  tha^t  the  work  was 
oeapieted,  and  his  Inspection  of  the  prffislsas  s<Mie  two  weeks 
prewiously,  turned  the  papers  ower  to  I}eOiegHi.r,  the  asuistiuit 
treasxirer  of  the  oonpany,  with  instructions  to  issue  checks 
OB  the  order  of  Mrs,  ofner  and  Korshak;  that  aruaswald 
presented  wnivers  of  liens  frou  certain  subcontractors,  in- 
oluding  Heller,  and  eight  checks  were  written,  aewen  of  whleh 
were  delivered  to  (inxnew3ld,  including  the  check  for  1767  to 
Jaoob  Heller,  on  which  this  suit  was  Irrotught* 

It  also  appears  in  evidence  that  arunetrald  ^nd 
Korshak  left  without  Mrs*  ofner  and  shortly  th«;reafter  she 
went  to  arunewrild*s  office,  and  while  there  she  testified 
that  she  beard  Heller,  the  orvrpenter,  say  that  hs  would  nerer 
finish  the  job,  and  that  the  work  on  the  building  had  not  been 


•l»««v>  x.iin&  #»^  ibiitvw  ^ifj  iTfvn  tfot  v^ 
si»  toe  «:itoi(sTttm  ,-s(UKt1»   »«%l£   «Tl^i  «ai  T»«f<»»»C  ne 

t*10  biV  *tH  9V»ii  «?#  "\^«»f  »«»w  t*j*  *»*'*  'to*'  !»*#**  X««* 
9df  1:0  «»S'««  «««§:!«  MBifmio^  feaa  «i»«rt(>   .»«ift  iSJOc^  i*!i*  o«I* 

#«!(*    J1t»ttO«   «<fi^    too    t^   *t   tf*i3r.«tflM.t'«»0   *uirl««»W«   Xtl^   fcHi 

man  iCto^  »4>  9*tit  tt£tt«»o»ii#«  a»##l:Y«7  J^us^  Xieire  lnHt  Ot>  ^i^lmt 

blm^mtt^  tM'At  \im4wtGt  bait  tusalO  m«i^  tc<  Tft{'i-5«  »Kf;r  «• 
»$  JVdV*  net  J[<M».'f©  *>rf»  B^f/lKwiwri    ^WAivamwO  «*  ft«>*&vlX«i/  »t»w 

Oft  ft  d  #0(t  hsrf  ^ifcXIutf  »d#  ixo  alicoir  w^  iMt  tns^  i^TcC  •!<;»  rfsX^Xl 


-  5  - 
«Mipi«t«di   th%t  ftft«r  remaining  thirty  ainutna  is  th»  r«o«ptlea 
room,   she  «ent  to  the  door  of  arun€ir^id*8  offlott  and  heard  hin 
tell  Sidney  JCorahak  to  take  the  chcoks  and  hATe  the«  eertified) 
that  she  desianded  the  return  of  the  oheoks,  and  after  Korthftk 
left  arunevald*8  office  she  »ent  to  a  telephone  a  ad  rerified.* 
hj  sen  on  the  job«  that  the  irork  waa  not  ooapieted;   that  she 
then  engJiged  a  lawyer*  Mr.   Helena*  and  returned  vith  hia  to 
dmnsveuld^a  office  and  dcaiaBded  the  return  of  all  the  ohceks* 
and  in  the  aeantine  Mrs.   ofner  telephoned  the  Uld  OX%j 
Securities  <3orporat^a  to  stop  paynent  on  the  eheek;  that 
Heller«  iCorshftk  and  one  v^wensly,  a  pointer,   testified  for  the 
AtfttMbiat  that  the  carpenter  work  waa  done;   that  Swensly  esild 
his  work  ims  not  completed  toeofluse  he  did  not  get  his  aoney; 
that  lira,   Ofner,  «^lt©r,   pluobing  and  heating  contractor  on 
the  jobt  ftttd  Trausoht,  all  testified  thi!it  the  carpenter  «rork 
was  not  done;   ^Iter  testified  that  his  work  *%•  not  cospleted 
heoause  he  did  not  get  his  money. 

It  aleo  appears  in  the  record  that  Heller  took  his 
oheek  for  $767  to  Levinsonis  hotae,   where  the  business  with 
tbs  plaintiff  »%8  transacted. 

the  defendant*   s  first  contention  is  th^t  the  verdict 
is  contrary  to  the  Inw,   find  that  the  trisNi.l  court  erred  in 
entering  judgaent  on  the  verdict  for   the  reason  th^t  the  check 
sued  on  vas  obtained  by  fraud  ttoA  aisrepreaent-i^tion,   and  was 
without  consideration*  and  coMplaint  is  aiade  that  eiost  of  the 
wltnosaes  called  by  the  defendant  vere  hostile  or  at  least  ao-t 
friendly*  and  that  it  was  difficult  to  get  any  evidence  froa 
such  people  that  aight  la  any  way  benefit  the  defendant.     The 
faets  are  for  the  jury*   together  with  the  credibility  of  the 
wltaeseesy  and  the  ^ury  nuat  5>ae8  upon  the  weight  of  all  the 
•videaee  in  arriving  at  a  verdict*  and  so  far  as  w«  are  able 


-  <J  - 

m^Xtqm—r  mitt  ml  tmtuaJtu  itxldt  gfiiatmm»%  t«>^t«  t^Hi   ite#»XqflR»ft 
«itf  M^^if  btu  •olllc  9*biJmmut!%^j^  \o  tt'^t  Brit  c*J^  4a»m  •«>«  «i8qo« 

»af  99t  iMt  intent  :«««#«4l«(t  «  «t^C^)i»»«i^  «fiu»  £^c«  a(««''- 
it^aeui  ftid  #*9  imt  £ri»  »it  ftav.ttMKf  J&9#i»i^¥B^o  fea  «^i«  iLs^*'?  ^ii^ 

•tasMn  «ijl  **S  t»a  ,|>ll>  ar   -'«"--.«»<* 
aid  ioet  «#lXsH  #®d[|  JaitoMTY  *(!$  fii  •i«»<^qA  «>9U:«  tl 

»h»jfv>^t?'aiS'%t  %»9  'i'iltMl3U.'4  act' 
*oliJTiav  art*  f»dt  ai  ««i^.«:'.' •■.     ^ :  < .  •"   .    «^fi«ha»t«ib  as'i 

Ai  l>»7ta  jTTJ^oo  X«i-x#  a)j#  J'Kefl  Jbcfit  «?iftl  94^  oi  \tA%ia€iC>  si 

a««  tea  «ii«i^f.tiiae»i«i»7ai«  £«c  ^^fM-vl  ^^  &afliBf«i«  «a«  joa  liajva 

ajift  t*  iaaai  tm^  aJMv  ei  laxsA^pMO  ia«  «iiai*>^t«^iffa«o  luocUriv 

ton  laaaX  ts.  to  aiitaod  aiasr  t«t££Mi»taJb  »dt   ^a  £>aii.in  oacaaiitiw 

■art  aoaaDivtt  ta«  ^^S  o^  iinoil^iiv  a.o^  #i  ir   ;$i^  Wi^  fY^^na^*^^ 

aifr     ,iaMm»\*b  */it  #ilajm^  t««  -ytM  ^i  ^f%i«i  t«/it  aJt90«»<^  <<9«« 

afCt  %•  t'ii^i^^^^t)  •^^  ^^  f^o^i^i   «T^t  o<<t  10^  ava  «^m1 

aiCt  IXa  Ic  idaiav  airft  ixr<|ir  aa*»  #arif.  \'Tac  ai»  J&»a  «aaaa«A#i« 

aXtf«  arra  aw  »«  »a»  oa  Jhiitf  ,toiiiWV  *  #*  3«iviT««  oi  aaaiaAira 


-  6  - 

to  d^temin«  from  defend':nt*e  brief  «•«  find  that  no  suggestioa 
it  «ftdtt«  or  faota  r^ferrsd  to«   that  would  Justify  this  oourt 
ift  revtrslog  the  Judgaent  for  tho  r«{i»»a  tli^t  it  i«  »gain«t 
tbo  aanlfest  weight  of  the  «Tid«iice« 

OwBixLaiat  is  also  nad«  t'mt  tlio  aaondod  st^-temeat 
•f  el&i«  of  the  plaintiff  failed  to  st^t*  %  oaute  of  aetioa 
in  that  it  failed  to  allege  tb»t  the  plaintiff  was  a  bona  fide 
holder  for  value  la  due  courae  before  aAturit/.      It  app^irs 
from  ^e  record  that  the  defealmat  filed  Its  affidavit  of 
merits  to  this  action,   and  only  raised  the  question  of  suffie* 
ienoy  of  the  statement  of  olaia  Mjion  ?•  motion  for  a  directed 
▼erdiet*     If  the  et-'^teaent  of  olaia  st^'ites  no  cause  of  aotlon 
upon  whieh  the  court  oould  enter  a  Judg«ent,   the  rule  contended 
for  hf  counsel  for  defendant  ie  the  Iav,  hut  in  referring  to 
the  plftintiff*8  Amended  et^teaent  of  elaia  it  is  clear  that 
it  is  based  upon  the  check  signed  lajr   the  defeadnnt  for  £767, 
pairable  to  the  order  of  Jacob  Heller,  which  vfts  endorsed  to  the 
plaintiff  for  e  T&lYMible  cons idemt ion,  and  that  on  the  l&th 
day  of  ^eceaber,  1937,  the  dnte  of  the  oheck,   the  plaintiff 
cashed  it  and  deposited  it  ia  his  bank,  »nd  it  was  returned 
marked,  ''paysieat  stopped***      n9  beliere  th^tt  the  amended 
statement  of  claim  is  suffioient.      It  apprises  the  defendant  of 
the  nature  of  plaintiff's  claims  and  it  alee  appears  from  eaid 
statement  that  the  plaintiff  wh»  a  bona  fide  holder  for  walue 
in  due  course  before  aaturity.     It  is  not  neeeas&ry  to  use  the 
•3»ct  wording  of  the  Wegoti^ble  Instruments  A,ot  in  order  to 
bring  the  pleading  within  its  terms,   if  it  appears  from  the 
pleading  that  it  substantiall|r  alleges  facts  that  comply  and 
are  withia  the  terms  of  this  act* 

The  next  point  raised  by  the  dsfendftat  ie  to  the 
effect  that  the  burden  was  on  the  plaintiff  to  prowe  by  a  pre* 


aeiJOv'  to  ''' 


:i.    ?»/f:i 


.li 


te4f  tB«t!»  ti  tl  niiJl;.  - 

*•'■••■■•  .     .f^.'^CJft    #«**>(«<.{'•    ^AltJiM. 

to  *ix«ta«"!«ftj  •>?!  8stii-,i-ji  ii     .iiisioi-.Uf»  «1  aliiio  to  Stfng»ittim 
Mas  BOTt  nKfts':,-^?)^  0«X«  ti  hAP  4falBL9  e  *^\  ttainlq  \o  siui^.9e  iult 

O^    t4Jtt«    fii    I'OA    »3r.. ....  .      ..  .,    .iOiSXl) 

iffiT  o^r  Si  titFJ»4mt»6  •iff  x*'  JMtalAt  /nlotif  #z»ii  »tit 
ticcf  «  ttf  WOlo  ti  Hit oiAlq  •<#  ao  «««r  mmbxu*i  nit  $Bii.r  ^••'il* 


-  ?  - 

ponderanoe  of  Vbe  evid«aoe  th^'.t  be  took  the  check  In  question 
In  good  f»ith  for  mluMp  tmd   without  aotloe  of  any  Ij^flradtlsa 
or  d«f«ot  in  the  title  of  the  person  negotiating  It  after 
defeotlTe  title  of  the  payee  »&«  ahowti. 

we  hare  oarefulljr  exeained  the  brief  of  the  defendant^ 
i/ut   are  unable  to  find  any  erldenee  that  would  justify  the 
oourt  la  finding  that  the  plaintiff  aoted  in  bad  f^lth.  He 
oashed  the  oheok  on  the  date  the  ehtok  beare,  whioh  is  not 
disputed.  There  i«  no  evideaee  of  fr«udul«nt  eonduot  or  kaotr- 
ledge  of  such  eo  far  ae  the  plaintiff  is  ooneernad*  Ml  of 
the  facte  in  thie  ease  are  for  the  jury,  and  the  plaintiff 
«uh«it8  hie  cauee  on  the  eirldenoe  in  the  reeord,  and  thie  eourt 
will  not  reverse  unless  froa  the  whole  raoord  we  are  of  the 
•pinion  that  the  Tsrdiet  is  against  the  oanifest  weight  of 
the  erldenos. 

the  defendant  has  cited  Tyaders  lavestaent  Qo,   ▼• 
talas.  246  IXL»  A-pp,   &11,  as  authority  thst  plaintiff  h&S  the 
burden  of  proving  he  aoquired  title  aa  a  holder  la  due  eourse* 
ttpoa  an  exaMinatlon  of  the  opinion  it  &prmnv9   that  the  oourt 
applied  the  rule  contended  for,  and  the  deoislon  is  to  the 
effect  that  the  trial  eourt  was  In  error  In  directing  a  verdiot 
for  the  plaintiff,  and  in  not  sulmlttlag  the  fstets  to  the  jury. 
This  ootiXt  is  in  aooord  with  the  holding  In  that  oase  that  the 
plaintiff  iaust  aoouire  title  in  due  oourse,  and  we  »re  of  the 
opinion  that  the  jury  in  the  instant  ease  w%8  justified  la 
returaing  a  verdiot  for  the  plaintiff. 

It  is  insisted  by  the  defendant  that  eTidenee  of  the 
laek  of  oonpletlon  of  the  oontraot  generally,  owing  to  the 
question  of  fraud*  misrepresentation  and  value  of  oonsideratlon, 
should  hare  been  adjsitted  by  the  eourt.   There  is  evidenoe  la 
the  reoord  that  the  painter  and  pluablng  and  he&tdag  contrao$or 


T»»1t  ifMiaa^G  aoe'X*  fit  ^ds  at  ifoelafc  to 

truoo  9itdi   tan   ,frt«»*-;  iu  'sniJi'-o  fxn  y;;  j.t -.-•...■.? 

•d;?  1...    .__ -  -..,    .  *.-.  ^    »•        *     _  .aIMM 


•d^  ©/  Ai  aoiffilCiu  ,tot  b»bafi}nti&  ?>ts.'r  ill 

#oiM»v  !«  i^aiictnttb  ffl  •re.    ,       .    -.  :^  t^i«:^n   i^i:'.::  ,■  "-'Vfya 

»rf#  lo  «'.  ,  rntMi<i 

at  b^l\ti»ul  ac*  »a*o  ;if  urt  •ifi  l«<W  aoinl^o 

X9io«Tfnc»  j^ltA*!^  Jbo^  i^atcauji.n  bos  t»l/iisv  "!4  l>-xot>9t  -idt 


-  8  - 
Aid  not  ooniplttte  the  «ork  uad«r  their  eontt^ets,  »nd  it  is  also 
the  erideaoe  of  wltneaaes  that  the  oarpenter  work  wns  aot 
finished,  notwithstanding  the  teatiaonjr  of  EelJLer  &iid  Streacly, 
vlio  testified  for  tb«  defendant  that  the  work  im«  oo«pIcted» 
The  only  offer  of  proof  assde  \3f  the  defendant  w^9  to  show  « 
failure  to  ooMplete  the  pluabing  and  heating  oontraot*  which 
the  eoiirt  denied  uyon  olajeotion  by  the  plaintiff.     HoveTer, 
failure  to  eoaplete  such  work  was  ftdaitted  by  the  witness  "Salter* 
pluabing  stnd  heating  oontra-otor  on  the  Jeb«  %nd  he  testified 
for  the  defendR^at  to  th&t  effect,   so  th»t  the  Jury  had  tliese 
faeis,  and  no  doubt  considered  thea  in  s^rriwing  at  the 
▼erdiot  rendered  la  this  case.     The  sotion  of  the  court  w&s  net 
rsTsrsible  error* 

the  defendant  contends  th^t  instructions  giv«n  to  the 
Jury  by  the  court  were  erronsous,  ttnd  th&t  the  following  in- 
struction does  not  instruct  the  jury  as  to  the  correct  rule 
la  regard  to  the  burdea  of  proof.     This  instruction  is  as  followsi 

•The  court  instructs   the  Jury  in  order  to  defeat 
the  right  of  a  third  person  who  acftuires  a  check  before 
it  is  overdue  and  for  a  waluable  consideration,  it  is 
incuabeat  upon  the  defendant  to  show  not  only  that  it 
has  a  defease  as  between  it  and  the  p&yef  in  the  aheok, 
but  also  that  such  third  person  icaew  of  such  defense 
or  acted  la  bad  faith* 

the  plnintiff  in  the  instant  oaae  h&s  the  bturdea  of 

proTlag  )^  a  preponderanos  of  the  ewidenoe  th»t  he  is  e  holder 

In  due  course  and  for  value,  wnd  the  instruction  of  the  Jury 

did  not  ohange  this  rule*   It,  in  effect,  told  th«  Jury  that 

la  order  to  defMt  the  right  of  a  third  perann,  the  holder  of 

a  ahaek,  a  dsfsadaat  .wust  show  not  only  that  it  had  a  defensa 

as  between  it  and  the  payee  in  the  check,  but  also  that  the 

holder  of  the  check  had  knowledge  of  such  defense  or  acted  in 

bad  faith  before  acciuiring  the  cheekj  that  la,  if  it  were 


*  «  ~ 

tt»t9l.zaet>  nt^-v  .,  ,?  #»4y  ?fleha*t«fc  »rfjr  -nyt  fee  11  * 

il^irfw  '^iJojwt^xie©  ^l*a»rf  foes  s«*<ftKtt*t|  •ri#  »*»i.«ifpr' 
,t»To^*©H     .IttjfrtiaXq  erf?  1p;*  atojttd^trfo  »©<?»  £«ia«£:  tf*tj/«c  asi* 

i^iti^«tft#  i»«f  btf'?  4cEot  */**^  «o  !W>*«M}r#Bds  ^Jttjwd  6**  Sieltfouri? 


,JlOi 


Xtwi  si-ti   5o  a©i#»*rt#a.jjX  .»»ft  bxtfi  *»wi.':-t  «o'i  fciiw  a«m»®o  Bitty  a  I 


«  9  - 
«th«nrl««  it  mould  be  neoeaaary  for  th«  plaintiff  in  thia  oft»« 
to  proTe  a  n«g%tiv«,  &ot«lth8tandin«i  there  la  ao  erldenoe  in 
tha  raoord  offered  by  th«  defendant  froa  i?hich  the  court  or 
jury  could  infer  that  tb«  plaintiff  h»d  icnotriedg©  or  *ot#d  in 
b4id  f«tith«     Other  ob;}eotion8  were  siade  to  th^  Instmotlona  of 
the  eourt«  but  frooi  an  exaaination  of  all  of  auoh  inatruotionaa 
v«  are  unftble  to  aay  that  the  ^uTf  was  not  pro?«rly  matruoted 
as  to  tha  law. 

0«i|^a.int  la  oada  afe«at  the  eo«at«nt  otade  by  the  oourt 
•a  thh  e^estlon  of  intereat,   but  the  oourt  expressly  stated 
thiitf  "The  oourt  doea  not  intiaate  that  ha  ia  telxiag  yoa 
ho«  you  ahould  find  the  faeta." 

Finding  BO  reTorsible  error  in  the  record^  the 
judgn«nt  la  affimed. 


FRANK  PROXtTPIMAS,   «t  al, 

JHLIA  A,    fWORT  snrt  J03RPH  S«?ORT 


ilBTKRLOCU^ 


) 

)     rm.)i£  ©nPERioH  court, 
) 

COOK  COtfKTT. 


J 
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Opinion  filed  Jan.  38 „  1931 

im.  imsTIce  IP^BSL  dellrered  the  opinion  of 
tfeA  oourl. 

ThlB  is  »a  Inte^loovttory  apneal  l»y  abulia  fiwort 
and  Joaaph  Svort  fron  the  app roTal  by  th«»  court  of  th«  flrat 
current  report  ?iiui  »oco\int  of  the  ITbioa  Bank  of  Chicago, 
receiver  of  the  rente  taeuea  nn^  profita  of  the  preaieea 
deserlbed  in  the  bill  filed  to  forecloae  tvo  trust  deedt, 
one  for  $18, COO,  and  one  for  #9,500,  both  ooverxng  a  publle 
garaga  building  in  the  City  of  Chicago,  knoim  aa  6052-6064 
South  State  atreet. 

Tho  reeelrar  filed  its  firat  ourrent  report  and 
account  on  (lepteaiber  36,  1930,  to  which  the  A^ppellaata  each 
filed  obj 'motions, 

Oq  October  6,  1930,  an  order  waa  ent^^red  by  the 
oourt  oTerruling  all  of  aald  objections  mnt   approf lag  taid 
rejxtrt  and  aooount,  and  It  ie  fron  thle  laat  interlocutory 
order  that  thia  appeal  ia  proaecuted. 


^ 


MtM 


\ 


(  ,▼ 

TIB     .A^I    O'^S         ^  .«#ll«lX#qqA 

XS9I  ,«8S   ,fl«L  bam  noiaiqO 

•  O^ftOirfO  to  <«aff  floiitn  •ft?  to  tin;o^ 

•••Jte^Tq  «rf#  'to  ftrfitoiij  ^*a«s  r«»«»I  atiwu-x  «.if$  t«  ««iYli9Sr<nf 

»iiboe&  ^iBurT*  owi^  oaeXnevol  o^  •>-  a'  arfi  at  htttfitv^^i^ 

9iXdv9  «  SlJUt»Too  if#o<f  «003«6  /JOo^til  tol  •oe 


6i««  ^aivoKjqii  box  nacl#o»t<;Ie  iitiao  lo  XX4  y«ixinn(«vo  liuoo 
rto^vooXtotffi  imtl  9irf#  moil  ai  #i  f>am  ,fiiuoao«  iboe  #«oi^« 

,bo#«oe«9Yq  «i  X«»crns  tiiftf  tftii#  T»b«« 


It  ie  eemtvnded  that  fro«  th«  sworn  report  of  th* 
reoeiror  It  app«ftrs  rbet  It  took  aotusl  i^fsloftl  poseaseioa 
of  said  pr«ml8«8  Hfid  buelaees  «ijid  raa  k  g^rftgo  for  alz  no&tha* 
and  that  th«  computation  of  said  aeoount  sbova  It  wa«  run  at  a 
loaa;  tixat  the  reoelTer  hired  Qeorge  Plaohaa,  one  of  the  eoa- 
plainanta,  to  sanege  said  buslnesa,  9nd  paici  hla  1440.00  for 
doing  80«  snd  that  the  eaid  aeoorint  sho«p  Tarioue  large  die* 
hureeaMmte  for  bond  preMiuKe^  gae,  oil,  eleotriolty,  coal, 
euppliee  and  fire  inmiranoe  premiuan*  aad  eleo  that  the  taking 
of  poseeeslon  of  eaid  pr«!slee8  and  bueiaees  vaa  done  wlthotit 
order  of  court  autuorlBinc  ^e  eaid  acta  and  payewate,  whleh 
was  Illegal;  aad  it  was  error  of  th^  oourt  to  approTe  eaid 
flrat  a c count, 

A  Motion  was  aade  la  this  eeurt  hy  the  reeeiver 
to  diimiee  the  appeal  for  the  reason  that  it  appeare  on  the 
face  of  the  record  that  the  particular  order  ao   appealed 
froB  is  an  order  approTlng  the  flret  current  rei>ort  anA 
account  of  the  eaid  recelTer  and  orarruling  objections  thereto » 
aad  that  eueh  order  is  interlocutory  ^ad  not  final,  and  that 
the  order  settleai  nothing  as  fiaal  aad  does  not  deterrine  any 
of  the  rights  of  t  e  partiee  in  this  lltlcation. 

The  reply  of  the  apoell.iinte  to  thle  notioa  Is  that 

the  effect  of  an  order  approTlag  a  reixirt  corering  the  period 

of  said  alleged  unauthorised  note  aad  charging  s  loee  against 

the  real  estate  over  the  objeetioue  of  the  appeimnts  is  to 

ratify  the  aete  and  to  definitely  and  finally  di^poea  of  that 

that 
feature  of  the  reoelTerehip  and  of/wuch  of  the  reoelTerehip 

estate,  and  in  aueh  respect  is  final  sad  brings  It  vithia  the 

meaning  of  the  eeotlon  of  the  etatute  *glTlng  ether  or  further 

powers  or  property  to  a  recelYer  already  appoiated," 


-»i£-  »9Tjwi  sirol'i  ;?a*o©os  .hij|«  v    &««  «o«  r.nli*t 

,X«oo  .^t*iolt*  4«j(wi»»Tt<q  KofMi  t<!i^  9ta9«»at%if<i 

nxod^iK    ««ob   «^<»V  m»imt9<  hllMi   lO  «t4iS»9S«hC»:|    to 

•tlfiviOdOA  tvtiT: 

otf*  ISO  fixao<Tf^«  ^1  tMt  mf  let  X.«tif;i.«  »«^;r  -i^i-jmiiih  <:4 

#«d*  baa  ^Istatx  to«  baa  x^o^ffsolT*  >&ao  4«»<^j»  *jwf*  £t«« 

X««  oaiit-wtob  tfojs  «oe'  ■     .-jiu«;tf(&«  ».nitifm  to»to  oiJ* 

♦  m>lit«-jsiJiI  aixir  •   <»iir  lo 

ftoilCOq   04t   ^ISitOTOO   #«0<'l^  l^tttO   ct  «ari* 

ttiai^^n  tool  A  jtai^iAifo  fcaa  efoe  H^MttaAioAtxu  h9^:4iX»  Mmi  lo 

0#    «i   0*  T    t#»0 

tadi 

oili  oidiiv  ti  osaiicT  boa  Xftnil  «i  ttnt^^x  dtmm  at  ham  «o;ro^»o 

•siiciixu^  TO  t9d#o  9«iiTia'*   of]tfjH.:tr»   nds  to  nol#oo«   9dt  to  lAiOOOa 

*,fto#oio«tqa  t*«*^Ii»  TOvl«o  -  ^^toQovqno  itovo^ 


$«otloa  IZZ   of  the  FrAetlc«  Aet»  Cbapter  110, 
C«hlll*«  Xilifioie  ReTle«di  statutee,  so  f«r  as  it  Is  pertinent 
m  this  proceeding.  Is  as  follovs: 

*Wh«BeTer  en  interlocutory  order  or  decree  is 
entered  in  wny  suit  pending  in  say  court  in  this 
state,  gretnting  »n  injunotlon,  or  overruling  a 
■otlon  to  dietolTO  the  eawe,  or  enlarging  the 
seope  of  »?n  iB,lunetiQn  order,  or  sppointing  » 
receirer.or  giving  other  or  further  powers  or 
property  to  a  rMeiver  alreedy  appointed,  en 
apical  Bfty  be  taken  frooi  eueh  interlocutory 
order  or  deeiree  to  the  Appellate  Court. " 

If  the  appellants  have  any  right  to  appeal 
In  thie  proceeding,  it  in   beo»uee  it  is  authorised  by  this 
statute. 

The  question  to  be  considered  by  this  court  is, 
did  the  court  by  its  order  finally  detemine  the  rights  of 
the  parties  in  thle  litigation  so  as  to  bat  the  parties  frosi 
further  objecting  to  the  approTal  of  the  final  report  end 
aeeount  of  the  receiver?   We  think  not.  The  order  of  tho 
court  is  to  the  effect  that  the  objections  filed  to  the 
receiver's  renort  be  overruled  and  that  the  current  account 
bo  approved,  ^nd  it  does  not   finally  edjudicete  any  of  the 
rights  of  the  parties. 

It  Is  the  rule  thAt  the  trial  court  hae  full  power 
MMl  authority  when  the  final  report  of  the  reewiver  is  file* 
to  investigate  and  determine  the  eorrectns(>e  of  all  his 
aeoounts,  notwithstanding  a  partial  report  had  been  previously 
approved.   ^t&ndieh  v.  Mugrrove,  ^23  111.  800.   As  the 
approval  of  the  first  current  ^tccount  now  under  coneldermtlon 
dild  aot»  by  any  reaeo^able  cone  true  t  ion,  confer  other  or 
further  powers  or  property  upon  the  receiver,  the  appeal  ie  not 
authorised  under  the  etatute,  and  for  the  reasons  e> pre seed. 


«Sjf    0«rr?>«ifs 


TO  yT©*l«*ojr^*sRJ'ff 


« 


Kill*  ttf  fe^aJi:^ 


^:--r;,    •^'*i^^-r«q[  stfsr  *««  <if#  fui  era   yi'JiJS^i;  8»jt#X(M|  *«a 

^  '■■all  9d,f  iQ  li^y^r.qqs.  ns),    &•/  ^u\;!^^l40  xsi?i*ifw/t 

»rf#    iu     •■'SO  'jrfT     ^toti  iaitit   ■  ■'Taviftijfti  #jd3>-  "to  #*«*««»« 


th«  BOtlon  of  the  reo«>iver  to  dlsmlRs  said  appeal  is 
ftllovsd. 

APPEAL  Biampsso, 

WILSOM,    F.J.    km>  FRIKBD,    J.    OOMCtJR. 


.«TT"1'"5C    .1.    ..T«??|fi'i  ffM",    .L.-T    ,«^ 


M8«4 


J.^  I      Appellee, 
Yin. 
GHARLSS  Ai|dRSWS  •%   al.. 


to  Appeal  Qi  Q&QR&lt  TluykB, 
Appftllant. 


aedSd^e  February  2,   1931, 


AI'PSAL  jTRCM  Zli7SRLOCUT0flT 
)        waniiR  Oi'  THS  CIRCUIT  COURf 
)       Q}f  CO0&  couiiry. 
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MR.    JU'JTIOB  MeaUfUSLY  SSLIVIRJSI)  THE  OPliaoS  OF  THS   COUKT. 

Thi*  1«  an  lnt«rlooutory  appeal  fey  a  junior  Bertga#»« 
froTi  an  ord«r  appointing  a  r»e«iT«r  in  a  for«clo«ur«  procaeding 
ferottgtat  fey  th«  UniT*raity  of  Qileago,   eorap  lain  ant,      fi  either  th« 
■•rt#:aror  nor  the  present  evner  oi'  tha  aquity  question*  the  ap- 
yelntir.ent. 

The  feill  of  complaint  wao  filed  Ootober  S3,  1930,    and 
thereafter  en  Ootofear  30,  upon  a  Terified  petition,   the  reeeirer 
was  appointed.      Sufeeequently,   on  KoTomfeer  39th,    the  Junior  aort- 
eagee  filed  his  appeal  bend  end  brings  the   record   to   this  eourt 
with  an  assignnent  of  errors. 

In   this  court  the  eowplainant   (appellee)    filed  eer> 
tain  pleas,   aseerting  release  of  errors.      To  these  the  appellant 
filed  a  deasurrer.     Briefs  haire  been  filed  in  eupport  of   the  pleas 
and  in   s'jrpport  of  the  demurrer.      The  pleas   set  forth  sattere  whloh 
It  le  argued   sho*  an  aoquieseenoe  in  the   awpolnterat   of  th*;  re» 
eelTor  »nd  oonduot  of  the  appellant  which   metope  him  from  ques- 
tldnittg  the  ▼alldity  of  the  appointmajt. 

the  first  plea  recites  the  filinij  of  the  bill   and 
personal   serriee  on  the  appellant,   requiring  his  to   appear 
levenfeer  17;    that  no   appearance  nor  answer  w»e  file5  on  his 
feehalf  and,  feeing  then  in  default,   through  his  solicitors  he 
requested   eemplainnnt  to   stipulate  that  hie  appearance  and  onewer 
Bight  be  filed  inatanter  and   the  reeeiTerehip  herein  be  extended 


,1CQ1   ,S  xiBinde'i  actolm-  beUfi 


$m^ 


\ 


Y  :^ax  mm.  aow 


^ld,A.lQd^ 


10  KBX 


'      tf  J-':iE»     «Xrt*     fli 


•  111  no   ?;»xn  ««•  »»ir»iw  ton  •3aBt««qe«   ©«  tAi^s    ;t"j   "r«!f»»v«« 
h9hmtK9  •<i  al9tvH  qlil«t«rl»B»t  •At  ham  X9insi9al  b^ltt  «»rf  t^ia 


i«  m  prUr  foreolosur*  prdeaedlne  brou^t  "by  appaXlant  to  ror*elo«« 
kit  4tt»iox'  trust  d*«d  and  In  vhieb  so  receiver  had  been  appointod* 
That  therouipoB  it  vaa  otipulatod  ia  writing  th$k%  i!h%  appellimt 
»l(^t  ftlo  his  appear  an  00  and  an  ever  tnotantear.  and  on  I>ee«mb«r  1 
he   eerTed  not lee  upon  the  ooaplainant  to   the  effect   that  he  would 
•B  Seceiaber  8  ask  for  tho  entry  of  ma  order  extending  the  reeeiver- 
•hl:p  to  his  foreclosure  proceeding  pending  iti  the  Cirotiit  court. 
The  pleas  set  forth  the  no  ties  and  alee  that  a*  pell  ant  requested 
•OBplainant   to   consent  to   suoh  extension  of  said  reoelTership  and 
to  approTS  an  order  aeeoapiishing  samOp    to  which  oomplmlnant  agreed; 
that  thereupon  the  order  extending;  the  reeeivershlp  was  @nt«red, 
haTing  reoeired  the  written  approval  of  the  attorneys  for   complain* 
aat.     The  order  sets  forth  and  reeites  ths  pendeney  of  the  fore- 
•losure  proeeedings  to  foreclose  the  ;funior  trust  deed;    that  the 
•wner  of  the  equity  of  redeBiption  is  a  non-resident  of  Illinois  an4 
•aanet  he  found  and  upon  due  and  diligent  inquiry  his  plaee  of 
re  id«!noe  cannot  he  ascertained  and  due  notioe  of  the  proposed 
entry  of  this  order  has  been  given  to  all   aolicltel^s  of  reoord 
and   that  the  b^snefite  of  said  rseeiverahip   shoiild  be  exterided  to 
such  eause  and  it  was  therefore  ordered  that  upon  the  filing  of  a 
bond  by  the  junior  mortgai^ee  the  reeeivership  should  b«  and  the 
•aae  was  thereby  extcuided  for  the  protection  of  said  mtortgagee  and 
■heuld  cover  and  include  the  lien  of  the  /jotee  and  junior  trust 
deed  securing  the  same  *to  like   effeot   as  though  said  extension  wmi 
an  original  appoint  ent  of  a  receiver  therein;   and  that  in  all 
other  respeets  the  reeeivership  herein  shall  oentinus  in  fiill  feret 
and  effect.* 

By  a  further  plea  it  was  set  forth  that  on  Deceatber  16, 
19S0,  which  was  after  the  mppe^  bond  herein  h«bd  been  filed,  tot; 
appellant  and  eos>pl ttinant  agreed  in  writing  to  an  order  that  the 
receiver  should  pay  the  janitor  on  aeeount  of  work  and  labor  and 


I  Y»tfMNi«(I  «•  ham  ^MJUUiiMMl  i(«*raaa  J^jus  ««iU)'!Mi«q^  <ic(  tXll  #i(iis 

■-T«Tlft»«T  9di  ^aita»nai'  fb^&  i\m  \9  ^ilo*  0:A$  19't  Mr«  S  «»<f3»t*(X  ■• 
.ttuoQ  ilitoxiO  9di  ill  uttlbBmn  iMilfc««a«T«  mtKH^l^m-tct  alci  »^  flifa 
»«^89Ui?»'X  iaaXX«^^«  #«ilf  o«X«  bam  •9li«a  sii^  iUi<$^  ^#«  tAftf^  •rfT 

;t>*9lTim    $IUtat»lt(»»1>    ii^lM   ^»S    ,•««(«    ;S^AJjtetXq«oe4M    ISflO    AUK    •▼«T«[t|«    Pt 

•♦Tel   Alii  '2«  xonoJbnaq  aifi  a»lio»t  Aos  ct^aot  ai*«  'xahio  a^     .tAi 

•£l^  ^A£i.t   ib»»Jk  $9U%$  xplaui  9iMi  mauS^^xot  0$  a|iail>aaae«9  ^ruai0t9 

bntt  aleolXXI  19  iambi 99 x^a^a  m  9I  aol^qda&dT  to  t'itf|»«  eiC#  !«  samrf 

to  99elH  9tti  xxlupai  iam^llih  bcua  arnb  a^%v  bam  bauoX  »tf  tmaamm 

ikaaaqot^  9siS  to  npiimsx  9$ib  bam  b»ai*it999m  b4  toaamm  ♦oa»bl4«^ 

l^ioosi  'to  ata^islXoa   XXa  o^  amriji  apm^  9miI  t^Mo  nitii    •<>  T^itot 

•#  |^|»0«^««  atf  bX(<adla  qlxteiavX^daa  ibi^a  to  ailtvoatf  acfi  laitf  ina 

A  to  ^alll'i  9sis  ae<iu  imdi  b9%9b-i9  9to%9tmdi  eav  il  bam  mmumm  dmit9 

9tii  ftruB  it€  hluoi^  tiiAaxmrimomr  mdi  pm^nixma  voiawt  a^^  x^  *"' 

ftua  ••)M>a^'>aas  bXma  to  aoii^mtetii  91U   tel   fc.<»bn»txa  x<^at9iid   am*  aauMi 

#«rui^  Yoioi^t  ham  aaior.  •ifi  1«  M^  btU  9ht/lottk  ha»  tavoo  l<Xtf»<t« 

aAv  a«Xaae^x«  Maa  iJl^Do^iT   rjs   teoltft  aMiX  ol*  acn»  'fif^  ^alti/aaa  Malb 

XXa  ai  #aif#  bam  ink^iBdi  jmrlobmx  a  la  itt»  litla««a  X«alalta  a* 

•antet   ILiA  Ail  eiinilaoo  XXaMa  alrx9«(  <|i£la'xarJl«eat  9ait  ataa^a^T  ta41a 

*,*9atl9  ham 
,ax  Tatfaaaac^  aa  >«4t  filial  4aa  aiiw  tl  «aXQ  -amm^ut  m  x^ 

Jod  ,ibaxn  aaatf  bmA  mkmxBtl  hattsS  Xaam*  mtli  ta#l«  aj*tr  itoUt^  ,0£«X 
•At  imtli  takta  tai  oJ  ^^aHlim  al  bmrnt^m  immnltl^^m  hm  loaXiaqqp 
bam  xmdml  btm  i(t«->r   t«  louooa*  no  Te;r|n«t  t^  V14  ^X»<Mia  rtaTi»**t 


•ertftln  ether  ^llls  for  expenses  incurred  In  the  operetion  of  the 
yrenleee  tatA  «lse  en  ittta  of  dlSO  to  make  repairs  on  the  roef. 
The  plee  eesert^d  that  hy  procuring  eald   orders  the  appellant  ao- 
eei>ted  the  btmefite  of  the  order  of  Octoher  23  and  that  sueh  aeeep- 
tanee  was  an  estoppel   and  release  of  s£y  errors  lu  the   appointment 
and  that  by  eo&senting  to   the  entry  of  th«  order  in  r«f<»reBce  te    the 
repairs  the  appellant   reeegiiised  the  appolntx^ient  of  the  reoelTer  as 
rightfully  made  and  vas  eetooped   to  declare  that   the  reeelTor  was 
Bst  lawfully  appointed. 

The  fourth  plea  eete  forth  at   sons  length  matt«Hrs  out- 
side the  reeord  vhleh  are,   in   suhetance,   trxmt  the  solieitors  for   the 
junior  mortgages  after  the  bill  vas  filed   to  foreeloss  that  mortgage 
lUlTieed   the  attorneys   for   oomplalatuat  that,   if  it  hroutsht  preeeed- 
ings   te   foreclose  its  uortgage  tiXxA  asked  that  a  reoeiYer  he  appointtd 
therein,   the  junior  Bortgagee  would  net  ask  for  a  separate  receiver 
and!  that  the   complainant's   solicitor   thereupon  aidvlsed  the  solioi* 
tors  for  the  Junior  mortg»gee  that  a  bill   to   foreclose  the  truet 
dsffd  would  he   filed   ehertly  and  that   application  for  a  reeeirer 
veuld  he  mads  promptly  and    that   thereupon   such  a  bill  was  prepared 
and  filed  and  appellee's  eelieitors  notified  the  junior  mortgagee's 
solicitors  that   the  bill  had  been  filed  and  application  tor  a  re* 
seirer  would  be  made,  and   that  the  solleitors  for  the   Junior  mort- 
gagee  requ«>sted  oomplainant *s  solicitors  to  aake  application  for 
the   appoinV^ent   of  a  reoeiwer  at  the  earliest  poHSlble  aofflent, 
adTising  that  the  maker  of  the  trust  deed  and  notes  deseribed  la 
the  bill  of   complaint  waa   interfering  with  the  tenants  and  that  the 
premises  were  in   lir^ediate  need  of  coal   and   repairs;   that  ther« 
vers  further  eonsultations  between  respeotlve  counsel  and  whim 
the  complainant  secured  the  appointft^erU  of  the  receiver  th« 
soli ei tors  for   the  Junior  mortgagee  expr eased   th^ir  aatisfaotioA 
•Tsr  the  appointui<n)t  and   that  at  no  time  until  after  the  a;)peal 


niU  M  MiMV^lAH  aJL  TftfeTe  9£Cj^   i9  x''^*^  »cU  AJ^  j«flJtJa»eaeo  %€  SatU  ham 
•«  ^•▼l»»«'X  0SLt  to  ^xi»A^aitt<q[fs  Slit  JbiftsJtaj|«9«-x  i(u»XX*(r<i«  mU  •Tl«f»« 

»iii  i:«t  eie^ioXIo*  «uiJ   ?«.'.r   .s.^a^dtdt..  ,    i«  rtijlfiw  bxo 

«»vt«»«T  pfatMit^m  m  x«t  ^««  #91  klstaw  (tm^iAaSttm  nvJUuat  •^^    ,rTMtf>r(^ 

twrt^o^'i  m  lot  aoi^4S9iX^qr«  ^«<!l#  k9m  \£ii9An  hmlX^i   9*t  ftX4r«w  Jb«t^ 

b9T«<t'«  xq  «jiw  XXirf  IS  jcl9M«   m«^fii9t»ti^   i£nAi  htm  x.^iifmrti  ^jbttm  atf  blimm 

••1  48  It  0«l**toiX«Q.i»  JMMi  fe»JLi*t  !a*ai  ft*irf   rXitf  •*;.  lo^Xa^Xaf 

<>^ioiii  leinui,  v^f^   '.a^  aia^XaiXon  BAi  ^«(19  ttf^  «*b«>ai  a<t^li(rf  tarias 

Tfit  oai^a6iX(t(i<»  #3tpi^  04"  aYaJiaiXoa  •*|4i«aX«Xt;..co   l>»t«<*up«Y  a*;ias 

.luaiM*  aX<fXa«aq  im9klxA»  •&»  Jta  narl^aai  ji   2«  liU«iiaio<i^  •41 

Hi  l^atfirtaaal^  aaton  ht»  tfb  iiunf  aili  to  i^iaai  ft^t  faxii  aai«XTA« 

<i«li  t»tii  boo  •iamiVfi  tttii  AS  in  soX-xatX"*  liii  a««  inlttJinm^a  ta  SJ,14  f^ 

a^sHi  ^«4i   ioilaqai  t»a«  Iaoo  la  Aeaa  •#«il»a««i  ai  ^if>w  naolflVT^ 

noffv  hna  Xaaowoo  aFiioaqati  noaw^Mf  t4ai^t<«Xijoaoo  loii^ii/t  avtv 

•di  inYie^n  •d^  to  J«ia»i^iiiaq9a  atis  tHtjmm*  iaBmJjiltintm  a4t 

caiJUMtkilaa  %k9As  fcaa noiopca  aai»iil%o*s  tai^ttft,  axii   lat  a^aiXalXoa 

jUa^qa  tii^  ia;^ta  Warn  tali   oa  A«  ia^^   has  #swiii4alo«(i»  aj(i  i«70 


bon<l  iras  til9A  AXU  X,h%y  ftdlvis*  •olieiters  or  th<>tlr  cll«nts  thmt 
th«7  dlsapT^revcA  of  said   appolnt&ent. 

Appellant   demurred  to  these  pleas,   asserting  that   %h%f 
vers  not  saffielvnt  in  la»  er  equity  te  ¥ar  apipellant  fron  sain* 
tainlD^:  this  appeal, 

Ve  are  ef  the  e|>inion  that  the  pleat  trere  euffioient 
wmd  that  the  demurrer  should  he  overruled.     When  the  junior  aortgagee 
asked  for  and  ehtalned  the  benefit  of  the  order  S¥»polnting  the  re- 
eeiver  here  and  consented  that  this  reeeiTership  i^;uld  continue 
la  full   fores  smd  effeot,  he  was  thereby  estopped  froffi  now  (iw^n- 
tionlnf  the  validity  of  said  order.      It  is   an   accepted  rule  that, 
whenerer  a  party  to  a  decree  accepts  tlie  b«neflts  thereof,    such 
•eceptMaee  constitutes  a  release  of  errors  and  he  srlll  not  after* 
wards  be  h«?ard  to   allege  errors  for  the  purpose  of  securing  a  re- 
versal of  the  decree.      It  wae   so  held  in  Orldlfty  v.  yood.   305 
Ill«    376,    and   oas«>s  there   eited.      In  JKatienal   CaBtAnps  Co.   y.    Steej^ 
Jg£. ,   333  111.    594.    the  oourt   said: 

"A  farty  may  aequleses  in   an   erroneous  deoieisn,    9Rd  If  he  dees 
so  he  has  no  sause  te  ooxpialn.* 

Xs  the  saKe  effest  are;     &shaefier  v.   Arderr.   S38  111.    657;   Chaney 

V.   Baker.   302  III.   4ai;   Ijshtum  v.   ttreen.   291  111.    350.      In  frasa 

T-    <^ff'   194   111.    287,   quoting  from  Xuoij.as  v.   Aietrus.   2  ails.    700,  it 

was   said: 

"A  party  ought  not  to   receive   the  benefit   of  a  deeree  and  then 
eoBplaln   that  it  is  erroneous.      If  dissatisfied  with  it,  he 
should   abstain  from  doing  any  aot,  which  nay  change  the  situa- 
tion,  or  liRpair  the  rli^t  of  th*  parties,  In   the   event  of  its 
reversal.* 

To   the  same  effect   are  &ellner  v.    a^midt.    237  111,   App.   428;    Cooper 
▼i  J^d^lfs^¥>t   247  111.   App.    454;   Reardon  v.   Youngouist.   189   111. 
App.   3.      In  Lviwan  v.   Kansas  City  A  A.  P..    Uo. ,   101  i^ed,   fiSd,   the 
ecurt  in  uoldinj^  that,  where  one  uoqulesees  and  aeoepts  the  bene- 
fit sf  the  reorganisation  involved,  he  shsiad  not  upon  prinelplss 


-•<%«(p  w»a  aetl  l>»q<c«*a»  ^d^tatiJ^  «»r  «»flt  ,i»«11»  htm  »oit>t    IIiTl;  ol 
,#«*•:*   ^l*s%  ^eS<5«>B0^:  ?y?.  (Si   #,1      .«*I?t,«  Hh,*  "to  ^i"!*' i i.«ir  «rf*  iiRtawit 

^«>t-fc^„.v  ,9j;),^j».%^^#a;^U  jjifiofi-B^  al     ,b«^J;s  «x»rf4»  »(3i»«o   hm.  ,i>T<I   .XXZ 

11   ,->)<•    .aiXiC  i    .ai^^Att   .Y  a<t>a«gt  aiot'l  AJSiJoi/p   ,r8?;    .  ^^I   ,3iiLaX 

^•ffflO'J   idS-^   .q<lA  .XXX  VfiK   .^fcl««fa3   .V  a»gXX»^  »■ 

.XXI  «8X  ./■li»j»m»Qt  .y  flii»JM»»g  5^*  ,«[«?-    .        7*a  tttliiltMWffi  iT 


•f  eoL'^fiion  right,  •quity  and  good  e<m»ci«fao«  <|u«8i.loa   th«  rBli&itf 

of  tiie  pre««edifig6,    saying: 

*It   therefore  oo&et  without  gr&c^i  lor  kii^   t@  point   out  th« 
frtekles,  vartn  And  ugly  I*e»tart8  of  the   etilld  of  his 
adoption. * 

Appollaat   •••Bit  to  l»a««  hi*  argument  upon  the  preposi* 
ti«n  that  he  was  coxpelled  to  ask  for  an  order  esitexiding  the  r«* 
•eirership  to  eoTer  his  foreolosur*,   as  another  court  of  oo»ordinate 
Juri idiot  ten  would  net  entertain  a  setien  for   the  appointment  of 
Ills  own  reeelTsr  in  Tiev  of  the  appointm«rat  already  saade,    and  argues 
fros  this  that  hie  oonduet  did  net  amount  to  tin  aoquleeoenoe  in  the 
Talidity  of  the  appointHsnt.      $•  think  this  argument  is  based  upon 
•n  erroneous  prosise.     A  reeei-verskip  is  net  for  the  benefit  of 
any  particular  party.      It  le  the  aieans  whereby  tke  eourt  talces 
poBseeeien  of   Uxe  property  for   tiu9  bi»iefit  of  all  pieties  as  their 
intsri»ste  smy  app^atfOr,      Its  appcintaent  ie  for   the  protection  of 
the  property  during  the  11  titration   und  lot    its  opersticn,   if  neoes« 
•ary,   so  as  to  produse  income.     All  parties  would  receive  benefits 
fros   the  reeolwershlp. 

If  the  junior  aortgages  was  of  the  opinion  that  the 
appolnticent  of  the  reeeiver  in  the  first  inet^inee  was  invalid,  he 
•ottl€  have  apoealed  th«refroiB  without  aeeeptlng  any  of  the  benefits 
•f  eueh  reselTorshly;   but  he  elested  to  aceept   th*  benefits  and  at 
the  ssHie  tin*  appesl  from  the  ordsr  appointing  eueh   reeeiver. 
Hi*  case  oalls  for  the  application  of  the   rule  <iboTe  stated   that, 
kawing  acoe-7ted   the  benefits  of   the  receivership  he  cannot   b«  heard 
to  qa<!»tieB  the  anpelntiBent  by  this  appeal, 

Ihe  sane  rule  i^pli<!>s  to  the  oensent  of  the  Junlsr 
■Artgagee  t«  the  order  providiniii  for  the  payment  by  the  receiver 
•f  substantial  bums  for  tha  i!nproveB>ent  and  operation  of  th« 
prffinloes  In  ouestion*      In  Hq)^  v.    Title  Guia-antge  &  Trust  Co..   166 


Xfiltiti*r  •fH  aotf^ufi  •oa»£»a«iM  MMNi  Mm  %tlu^  «Jatkl«  »«»i«»  t« 

:<wjii\£A«    ,»^adh&1^0*r^  mutt  to 

tuiJ   isio   Sntoq  " -.^  '   a'i   il* 

nlfi  to  fcX'  lio9it 

»il5  nt  •afl«o»«lJu^s  ne  o<  $miwm  sent  tih  #di«fto«&  niif  SMi$  9iM  amftt 

1«  tl'inam^  «fAi   t^^   iliMi  «i  f ^itVXtfW s^^t  <».      .«»«iji»'Sq  «u<:{««ioiciir»  as 

*«««<9a  Iti  ,«6it^«t»^«  «#i  tax  hiLi  uoktit-^^lS  vA$  itaituh  yi4i«^^^q  ^di 

-y-i  ,jblX«y(a  taw.  to.  Tisa^t  ».<liJ   '  sMlocrqa 

9tXtMe»i  nAt  'to  -^a*   a«i;^«5*»!>*A  ^fuoxiiiw  tfirtT"{?i»i.' i    f-y^ Ui9tfttt*  U<99 

iB  bsiM  9ii1f*m4  •lU  tq99ii»  9S  fi»ol»s£j»   ntL  $v^   ;((l<fi»«*Ti^o»i  ilomv  t» 

,#«!(#  Mi«#»  *tro«f.9  »X»'r  «£U  lo  »*<#«9ii(|q«   f  i«o   »e*o  ai^I 

b^Mftil    td    ^OOUMO    9tl   ttiii3k19^l9»9X    9ti3    \9    UlilHllMtHf    MU    lHli«>«O0«    SClTalC 

d^X   ,-aO  i««iY  A  99*a^iMMli  alliT    .T  ^tfotf  r         '-    =  --^p  «1  „.~»->^- 


Ill*    336,   thf  otturt   »ald   Uiat  thtt   eompl&.iniC£  p&rty: 

*R«eogals«d  tha  capacity  el*  th«  acting  uorperatioti  "by  cocseiitisf 
to  an  order  ^roTidlng  for  the  adT2tiie«mmat  of  Aonsjr  by  it  to  f»ro-> 
toot  tho  estato  i&   its  posoeosion  aa  recel-ver.      7U«  aaone'y  ^us 
advanced,   and  h«  io  nov   (>«topp*d  froia  elaiiidn^  tuat   tho  reeelror 
oao  not  lavfttlly  appointod  or  comyototit   to   act.** 

As  to  the  last  plea,   it  asserto  fucto  to  tho  offset 
that   tho  appoiatiaont  of  tho  receivor  was  Dot  only  1by  agroemont  of 
r«op«otl¥0  oolioitoro,  but  at   the  urgent  requ<v«t  of  tho  sollaltort 
for  the  Junior  nortgageo.      The  appcintsaent  having  boon  o^taln^d  %/ 
tholr  roquoot,    the  junior  Kortgagee  should  not  nov  be  heard  to 
quootion  its  ralidity. 

Vo  bold  that  tho  pi  oao  vore  pufl'ioient    in  law  toad 
•quity  to  bar  appellant  from  prooeowtixi^  this  (ipp»al,   and  tho 
domurrers  to   oaoh  and  all   of  said  pleas  ore  oTorruled* 

Hatohett,  P.    J.,   a.  d  0*Comior,   J.,   concur. 


YvvUtt-ft  mat  tAiiT  ^ . 

^ilSihtSjtt   «t$i   !«'='  im»itp 
^i{'>  fis«:   ,Xfi^^vf^  ats&S  ^i^Si^^eint^  faint  in&M9t[q»  tmtf  ai  x^^^P^ 
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B.   H.   BROVK,  Boiag  £uBia«»s  M  E.  E. 
BBOVfi  ASYSKTI^IiiO  AGiClCY  and  ai 
RADIO  ASVBRTISUra  iTSTEill. 

Aj»p«ll««, 

Tt. 

BlCKJAklJI  I>.   aX7H0L2,  Doing  £u»lii«w 
*•   HITZ  OPTICAL   UO^AiiY, 


'PWM.  }^m  HUB  I  CI  PAL 
)      CQUHf  07  CHICAao. 
) 

260  I.A.  617 

UR,  mMl^mQ  JIi£>TICB  ttATCHKTT 
SSLZYiaS!)  IHS  OFXIiXCfi  OF  THK   COUi^I. 

This  la  AB  appeal  by  d9f«nd<mt   frois  a  judgment   le 
fATor  of  pl»ir.tiff  in  tho  tttu  of  1603. i)7  onterad  upon   %hm  finding 
•f  tho  oeurt.     Iho  otatOKont  of  elala  disolosod  a  domand  to  tho 
MiO«at   for  vhlok  judgncat  vao  rendered  by  reaaon  of  an   alleged  oon- 
traoi  for  adTortlslng  vork   smd  labor  In  the  fom  of  radio  broadcaai- 
iagt  fuxniahed  by  plaintiff  trwit  Deeeaaber  12,  X9S9,    to   and  including 
lebruary  13,  1930.      The  affidavit  of  aerita  denied  the  indebtedneaa 
in  any  aaount;   averred  that  dofendant  did  not   at  any  tiso  have  an 
§ipwn  aooount  contraet  for  advert ieiug  work  and  labor;   denied  that 
plaintiff  furnished  any  norlE  and  labor  in   the  fom  of  radio  adver- 
tlelag  fro»  Oooombor  18,  1929,   to  and  including  Vobruary  13,   1930, 
At  tho  roqueat  of  defendant. 

UfOB  the   trial  plaintiff  offered  in  evldenoo  a  purported 
eontraet  in  writing  between  plaintiff  and  dofoui  iant,   «hieh  plain- 
tiff toatified  waa  Aalled  to  defenriant  on  HovoBtbffir   7,   1929.      Plain- 
tiff further  toatified   that  when  thia  eontraot  «aa  returned   it  waa 
«hAngo4  in  two   reapeeta  -   (1)    a  notation  appeared  upon  it   to  tho 
•ffoot  that  it   *muet  be   eosiplAted  by  lioTeraber  19th*   and  (2)   tho 
word  "ainiaium,'*  whieh  appeared  thereon  Halting   the  wbount  of  ex- 
pendituroa,   waa  atrloken  out  and   the  word  *iuuiimu&'*   aubatitutcd 
therefor.     Plaintiff  teetified   that  u^on  the   receipt  of  the  eontraet 
aa   ohanged  ho  oalled  vy  dofendant  liaeiediately  »Rd  told  hi«.   In 


.OOAOIHD   ^0  tmf.'iO       ( 


7X^    ^  ' 


O     •i-e 


( 


..:^   *N  ■#";!. 


.1/ 


C***^ 


.M  .j*:  cj^ 


ddd*€ 


sal  bail  s^ti  noiiti  fr«-x*^M  Tis.AOdle  1«  ««•  pm  -tarMt 

tmtiJ  fleutb   i%9tim£  bB»  Avow  •ntslmlfmrhM  'U'?  tfo«t#a«4   tfju»*(»««  at4« 
-r»rl/»  0tbMr  to  mxet  Pdi  ttl  xtdat  bam  itcv  x^s  fe(»d«la«w'!  Vtlinijtlf 

•«w  ^1   b«tni;i»i  ■««  fmxtuoti  9iAi  mAte  tmMi   ln»tliiB9i  xi^tiirat  Ytli 

•ctl  el  #X  noqu  ft»'x««(n«  a«i^«4^«a  «   (X)  -  ti«4»o«*^  o*#  al  AtsAUte 

•lii   (S)  btut  *Ai9t  ^d^mreSf  t'  ^vl^XcigNMi  •#  ianff*  ^i  ^i«^^i  #o«t1» 

-xft  to  4nuMMi  aKI   iialli«lX  m»%mtM  A«ru>«(|««  4»t(t«  ",MVKlfilM*  lk«»w 

Jbt#Mm«rftff   "MtfalzMi"  Jbtov  SHI  IbA*  iu9  a»Av>liiti  ajiv  « t* yii J X !)«•<( 

#a«t#HO0  *Ai  t«  «fX»a»-i  •xU  ocgv  $mU  ft»itl#«««  Yti#aX«X<l     .Ttotot*!!! 

ai   ,«Xi(  ftXoJ   ft««  ^i»#£iih«iMifll   toiihnnt^b  au  h'bLtna   axf  A«;iin«rfs  Ml 


tu^staaot,  thai  It  wa«  iwpoaslkia  to  ebaagc  th*  eontrtict  in  thes« 
respects  and  that  defondlftnt  a«id,  "It  is  Mitlraly  in  your  hands, " 
aad   *I  want  roaulta;*   tliat   thereupon  plaintiff  struck  oat   th''!so 

OhOBSOS. 

Dof*R(tnait   tostiflod   deriying  gonoralXy  that  h«  aathorizoi 
tho  oliaination  of   these  ehangos,    and  said   that  thoy  trore  mado 
'without  ay  pox%>iSBie»  or  authority."     Ho   -idaittod   that  plaiutilT 
aokod   for   authority  to   strlko  out   th«   cliaagos,  but  testified  tiiat 
ho,   dof fondant,    said   *Absolutoly  not,    take   it  or  i^OYis  it,*   and  that 
flaintiff  then  said,    "I  «iU   take  it." 

Defendant  has  urged  a  nuaber  of  propoaLtions  of  law 
and  oited  authorities  to  sustain  then,  to    th»  «ff*ot   that  an  ae* 
eeptanoo  of  a  proposition  with  a  aodifieatlon   eonstltutea  In  lav 
a  reJ«etion  of  it;   that  the  substitution  of  a  new  proposition  by 
one  in  order  to  oonotituto  a  oontraot  Kuat  itaelf  be  aeoopted  by 
tho  other  party,   und   that  the  aeoeptanee  «uat   confom  exactly  to 
tho  offer;   that  the  burden  of  proving  the  ratification  of  an  al« 
torod   instrument  is  upon  the  party  offering  the  inetruinorit:    that 
a  oontraot  partly   in  writing  and  partly  oral   to  in  law  an  oral 
oontraot;   that  performanoO  under  a  contract  nuat  bo   Identical  witti 
tho  terms  thereof.     Ihero  is  no  question  about  these  prepoeitlono 
a#r  of  tho  further  proposition  urged  ttiat   the  burden  of  proof  in 
upon  tho  plaintiff  to  prove  his  case  by  a  prenonderanee  of  tho 
oridenoo. 

DeffOidant  aloe  urges  the  proposition  that  "parol  ori- 
4«M««  i«  inad&issiblo  to  vary  tho  tema  of  a  written  inatrui&ent,* 
which  ia  not  an  exaet  atatoment  of  the  rule,  the  general  rule 
being  that  oral  oenteti-peraneouo  evidenee  ia  inadnieslble  for  aueh 
purpose.  The  oral  e-riionoo  in  this  ease  was  not  admitted  for  tho 
purpose  of  varying  the  tents  of  the  written  oontraot,  but  for  tho 
purpose  of  identifying   tho  real   oontraot  between  tho   partleo. 


r 


•tea  •t»v  x«ii#  ^Adj   hJUiM  &««   ,c»|MMiAq  «<«  <ioi^«alKlJ[»  «jlt 

i«%0  041  Wi»X  aX  ai   ijiio  ti'i«4  i)<v  aftljiw  aji  xi'^^^^  i^sitia^o  m 

9fLS    to   ••«M^«fMb»<Ttl<t   «  'Xi   •••0    till   •vn«    •#    Ttl3^»t<l    9tit   09911 

•>J;t»  X01iiK<{**  »««l^  a4i<i»04««<I  ftift  t«sii'  oaX«  JruOtan  i:^.. 
*,iff»aBiJTlHal  aal^iTv  «  't«  s.m«#  a^l  t'<4V  ol  (iX<fX»«i«MAi  ti  ••••& 
•jUn  Xinnnta  9Jtt  ^9ltn  mi?  It  ^iMw».r«^c  lo««»  «•  !•«  •!  ;{»li(9 
rf»ii«  %9l  9Ml99li9h»al  «|  «»a«fiiv«  f»Qa<Miiao.a>»«fc«  lax9  i^^di  aAlftf 
•dl  '9(«1  h9$iiimhfs.  lofl  «««  eaao  niiU  al  •toalilv*  X^vt  vd?  .#«»<rivf 
•lU  i«1  l«¥  tItMiltieo  itft/il-xw  ^di  *t«  »«?•#  tdl  aiilY'WT  '^o  •««cnEtf<r 
.tfti^Uti  Sri;;  n«*v««<f  t9Mria99  Ui9%  •iiS  j|al\:ltJt93*M  )•  •a«<fYMii 


Xa4«ed,  th«  eontreT«ray  ^^tvacn  th«  partiei  h«r«  !•  on  ah  iseu*  of 
tmaX  ftrls&ni;  nut  of  tbc  eoi2J*lictlB«  tettl£r>oBy  aiywa  by  plaintiff 
Midi  defeniant.      7li«  fi&dlng  of  the  eourt  on   this  l«su«  la  «ntltXod 
to  tte«  •«■•  weight  HnoB  rrrl««  by  thi«  tribuntil  ua  vnai  of  tho 
Tor<tiet  of  »  jury,   and  w«  aro  not  abl*  to   oay  that  the  finding  of 
the  eourt  i*  saniffBtly  Hg^lnat   the  w«lght  of  the  «vid«>iee.      Xho 
triol  eourt  had  opportunltloa  In  aeelng  the  wltneaaes  and  hearing 
then  teatlfy  whicui  gave  a  deeided  advwuta^fo  in   Uiat  reapeot. 

j'or  the  reaaona  indicated  the  judgMent   la  lifflrmed. 

O'Soaaor  and  M«S«uroly,   JJ, ,   eeneur. 


9Ai    to  3»AJ  Mje  imau^lts  9lAi   trf  »»lr*t  •own  filsl»«  »•••  iMU   •* 
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H.    J.   OOTTSCfULK,         /  /^    ) 

)      h?V%KL  lltOli  VUfi^CIPAL   COURT 

''••  '        !  1       J 

)  Of  CHICA0C. 

TILLXB  RICt  and  AiaOJSKR?  RIGS,      )  I 

20OI.A.  618 

DBLIVJHUSD  THS  OPUlOl*  OF  THE  COURT. 

his  is  aua  appt^l  by  d«f«n<!aRte  fro&  »  Judgnefit  in  Ui* 
•m  tf  ;^69  •nt«r*d  upon   the  Terdict  of  »  jvtry.      Th«  &6tieii  was  for 
a  1iai«ne«  olaim*4  to  "be  du«  for  eeiwl»«lonB  «arB«<l  by  plalntirf  Ml 
ft  real   6«t«t«  broker,   knd  the   ct«t«&«)it  of  cdaia  alleged  a  atated 
aeeount  ooneeming  the  •««•.     The  elalK  wae  Terlfled  by  the  affida- 
Tit  ef  plaintiff  in  eeafomity  vith  the  rule*  of  the  iiunlclpal   court 
and  vith  th*  atatate. 

The  affidavit  of  aierita  vaa  verified  by   the  defondaat, 
Adelbert  Rice,  vho   atat#d    t^iat  he  vaa  authorised   tu  &ak4  the  aaae 
alao   in  behalf  ef  def«ndaAt  Tillie  Klco.      The  affidavit  denied   that 
plaintiff  vaa  a  lioenaed  broker,    denied    that  defetidanta  vera  indc^kted 
and  averred  that  deft^ndanta  entered  into  a  written  oontraat  with 
plaintiff,  a  copy  ef  vhieh  vaa  attached  to  the  affidavit  of  werita 
and  auUta  a  part  of  it.     The  affidavit  furtixer  averred  that  at  the 
tine  of  Baking  aaid  oentraet,  aepteuber  d,  19 2d,  Ad«lbert  Hiee  de> 
livered  hie  eheek  for  ^375  to  plaintiff  in  full  aettleai«nt. 

Thia  alleged  written  agreesent  ia  aigned  by  Adalbert 
Rice  alone,    and  it   8tat«a  in   eubatanee  that   It  ie  agreed  with  v%t-' 
•renoe  to  the  Kiee*UIrieh  real   eet&te  deal,  on  whieh  plaintiff   claisa 
eowciaaion,   that  9375  ie  to  be  paid  at  the   eloee  of  the  deal  and 
that  "I  hereby  affree  to  give  you  an  option  en  reaidenoe  315  Gunber- 
land  Ave.  with  the  underatanding  aaid  option  ia  for  6  months  from 
date,   anything  the  Park  Rid^e  aella  for  over  and  above  «10,8CjO   ia  to 
be  divided   equally  between  you  and  I  after  all    expenaea  have  been 


^ 


\\ 


laucx^  jjk\^ 


'BIO.A.I^'^'-'^     '■ 


\ 


l_«''  '•  P  Vftrt 


h»iei»  «  Ct«j»9XX«  «JUX9  ^0  tn»2'^J'«(if«  «£t:t   f»«»   .•iv^o'ttf  »i«#!^^    £i»«t  « 

Ik-' 

sflnii  sif^  9il»a  Hi  b»a.it«iiSu*  saw  «<i  )sA3   tt9i*S»   (Mw  «»olS  #ii»»^X«lA 
'iti'%bni  •«•«  «^flA^•t9l•^  t«ii^   b9kmb  ^%^^e*it{  h^ttimtit  m  anv  ttistiist^ 

.ta»a»XiiM  XXtfl  at  YtltttUiq  9$  MfH  vol  iCiMii^  ild  MmWX 
-IsK  4!f#lir  M«*ta»<  aitf  doaaittfifa  ai  ••#«i^8   ^1  |»m    ,«;i9X«  ••ifl 

b«  Xiiftt  •su  !«  »»oXa  wifir  jr«  hteti  «<i  oJ  «i  0Tet  #«ii#  ,ii«x««iMttt9 

•«iW4rMiO  0Xe  Madhitftt   a«  aoX^qo  fiw  ir«Y  •rig  o^  t«liii  t^stixl  X*  l«i(# 

M>«1  MiUaom  •  vol  kI  aoXJgo  bU*  y^lMmitfbwt  tti  Hii^  ,»rA  btmt 

of  6t  Ooa.OIli  •TOtf«  USUI  lATo  itfl  aXX**  A^I^XJI  ntXtt'S  Mt^  »Alrf#ia4i   .•;r«b 

a»»4  •raU  Mamipi*    iX«  «n«  Z  ftoa  i»«t  w>«w»»rf  flXAVM  MWrl5  •* 


A*4luotcd.     This  option  sxplroa  ii.aroh  6,  1639.     Youra  truly,  A4olbort 

Rloo,"     Xho  Inatrunftztt  la  not  algned  hy  plaintiff  nor  "by  dofamlant 

Tlllla  Rlea, 

It  la  eontanda^  In  th«  fir  at  pl«ea  that  the  oottrt  arrad 

in  anterlng  a  joint  judgmant  againot  Adalbert  and  Xlllla  Riot, 

although  tha  affidiiTit  of  serlta  did  not  dany  their  joint  liability. 

9afan4anta  clta  to  thia  paint  United  Wpri^en  ■».  ZuahHta.  lat  111. 

99B:   lanagriaj,   HotaX   Co.   v.   Claflin  Co. .   176  111,   119,   and  a  nuabar 

of  othar  eaaoa  «'hioh  hold  tiitat   in  an  aotiotj  in  assuiapBit  whora  ra* 

oovary   ia  eou^t   a^alnat   arvaral  defenianta,   «Ten  If  tha  joint  lia* 

billty  la  net  put  in  iaaua  by  plaa         in  bar  or  abat«ir>«nt,  a  judg* 

■ant  will  nut  ba  auntain«d  »h«ra  the  eTldenoe  afflrm«itiv«ly  ahowa 

that  tha  def«ndanta  wara  not  jointly  liabla.     thaaa  eaaea  havo  na 

application  to  faata  aueh  aa  appear  hara.      7ha  jaint  liability  of 

4afandanta  waa  avarrad  in  tha   aaandad   atat«ii;«nt  of  claim.      It  waa 

liy   inf«r*noa  atfatittad  by  tha  aff  idaylt  of  acrita.      W«  are   requirad 

by  atatuta  to  take  jadioial  aotiaa  of  tha  rules  of  the  Munieipal 

•aart  af  Chieace.     awith-durd  111*  Rrv.   stat.,  ehap.    51,  par.   40 

(b).     Hula  15  of  tha  Munieipal  aourt  provldaa: 

"Svery  allegation  of  faot  in  any  pleading,   except  allega- 
tiona  of  xmliquidated  iaci&gea,   if  not  denied   apeoi J'lcally  or  by 
Baoaasary  iaplicatlon   in  tha  pleading  of  the  opposite  party, 
shall  be  takAn  to  be  admitted. " 

Aad  auah  ia  the  laa  ir respect iyt^  of  the  rule.     (itf.o..;>,9T  v.    ^p,deye&iPf 
84d  111*   App«   1.     Tha  rule,   of  oourse,  would  not  be   applicable,   as 
alraady  stated,  where  the  proof  aff irttativaly  aiiewa  no  joint  lia- 
bility; but   that  is  not   tha  oasa  liera.     On  tha  contrary,   joint 
liability  ia  mr^rfA,   ia  not  denied,   is  by  iapiioatlon  admitted, 
and  ia  aatablishad  by  suffioiant   prima  f^clf  OTidenee. 

The  f%eta  are  uneontradicted   that  Tillle  Hiea  is  tht 
wife  of  Adalbert  Kioe;   that  she  waa  the  ownor  of  tha  real  aetata 

eoneeming  vhiah  tha  aacehange  caotraot  was  nada  with  Ulrleh.     nULa 


if4ioM   tX^nti   b^uj9V^     .<K«X   »•  uti-»ao*  avnitix*   luaili^o  •IdT     .kftiTawi^t 

.••J«  •IXIiT 

,ftaiii  aJtlXitt  (^flw  it:«d£alN&  #aal«;Mi  tttiMmfrtrt  fml§i  a  jtoitata*  ni 

,Xiilltl»kl  iaiai  ttvuU  ^snali  l«ft  tit  Mitfrn  t«  lly^bi'ttA  aifi  ^fs^aiftXa 

.ill  MX  .a^lHaipat  «T  gia«4igw,>»^^i|g  #«i«4f  aiifi  «»  afts  •t»mhm\tM 

-«:i  at^Jtv  l^lair»ui«aa  iti  iiaitaa  oa  ill  Jaif#  J^Xfttf  ilqkluw  t«aaa  Yatf^a  "If 
-All  faiat  A^'  li'i  «•▼•  ,alita^«a'iali  Zfttavaa  i8<iit«.««>  tat^.?«  •!  xtarto 

<>a^flrt  a  ,la8UM#a«ra  <X0  %s4  &i  .._  •iX<i|  x^  9ti««l  nl  ^vc;  ;ton  •!  ^Stlt^ 
»wai(a  ^Xari^MMX'tla  aaaefelT^  a«u»  a^reciw  6»aii«#«&M  A^:f  /w  tMMi 

•a  tmii  8a«4Ba  aa$4(X  »9i¥'ftii  t^lolst  99Sii  •aaf  •^a«A.t»'l«A  4Mt#  #«iU 
I9  XilU^eii  iat»{,  tnH     ,»%fii:i  "•m^qt^  aa  Mum  9i^  <>timallq^m 

6a'Ki;>jp«'X  ait*  aV      .filM^ajB  la  ilrMbiXim   mii  X'^  *9.^i  "^ 

Xaeiolatfai  mjAJt  lo  »«£ir(  a^ttj  'it@  poiifta  XjBiolt»t  «Jiar  a^  ajTMia^a  x^ 

8^    .«Bq   «Xd    •uplift   ,  •4«#li    .T*ii   ,i:il  h'Ulii.*>Jtii liM      .O^ftdli  >J»» 

:a»l>JtTaT{j  i'moa  l»%i»ismii  »ii:  .{4) 

«^it«i%di ia oq;<(a  fi^it^  't«  ^aitiaaXx 
a*   ,»Xrf*-  :i  ^an  hXuow   .^je-n^^ga   'i 

,IMl#tla£uB  a^iimnlLqni  x«  ti   ,  ioa  al    ,!i>»i[ii»v«  a£  x^iXltfalX 

.aaisaftlTa  ;»Xaal  »wJ!fc  imlollitif  %€  k*tCli4Ji9*n  al  brun 
9ii3  '<i   Aoi'i  '^KJXi  Js^:.:    h9S:u'-Ai9noami  a«a  ft,f»«it  a/^ 

•  ^aiiai?  '7   .tXaftA  Ita  atlv 


■i* 

^r-.oh* 

:tit   ftoA 

?»« 

««ff:ra 

xK«#t;£« 

•xehacge  Qdntraet  !•  in  writing  and  undtr  saal,  wm»  watered  into 
SeptOBlier  6,   1923,   and  was  signed  by  August  ?.   Ulrich,   J«s«phine 
Ulrieh,  7illi«  Ries  and  Adalbert  liic«.     th*  signature  ftf  7illi« 
Rles  is  by  *A.  Hies.*     This  writing  slates  t^utt  plaintiff  is  th« 
broker;   that  th*  agrstmtmt  as  to  eoteisisaioa  is  "Chloago  R«al  Kstat* 
Board  Rats  for  intproTed  property."     The  sYideccs  is  vineontradlcted 
to  ths  effsst  that  pursuant  to   ths  contract  TiXlle  Kios  Joinsd  hor 
busband  in  conT«yin«  ths   rirop«rty.     Th«s«  facts  are  suffioiwat  to 
establish  a  Joint   liability. 

OsfsndiantB  next  argue  that   the   eourt  erred  in  admitting 
ever  objection  of  def^.dant  a  copy  of  rules  stating  the  eoswissioQ 
rates  of  the  Qtlcasc  Real  Estate  Board.     The  dooument  was  produced 
by  a  witness,  Edwin  J,    Johnson,  who  testified   that  he  had  boMi  a 
real   estate  broker  for  siKhteen  years  and  was  faciliar  with  rates 
for  the  sale  and  exchange  of  property;    that  the  doeusient  offered  was 
a  oopy  of  the  rules  sad  rat^s  of  the  Board,   and  that  he  had  reoelvod 
it  from  the  Board,     defendants  ebjeoted  on  the  ground   that  it  was 
not  certified,   that  it  h^^d  no  bearing  en  the  ease  and  that  no  proper 
fomdatien  had  been  laia  for  its  introduction,     fhe  objcetion  was 
•TorrulsA* 

The  witness  further  testified  that  the  ooMilssion  was 
fiws  per  sent  on  the  first  |10,0(>0  and  three  per  cent  on  all  aboTO 
that  asiount.     Me  aleo  testified  as  ts  the  rifciit  of  a  broker  who 
aeted  for  both  parties  to  a  transaction,   saying  that  in  eueh  ease 
the  broker  would  receive  a  eo^smiesien  fros  both  parties  according 
to  ths  rules  of  the  Real  Xstate  Board.     In  all  these  natters  the 
witness  testified  as  an  expert,   and  there  was  no  objection  en  tho 
ground  of  his  guali  float  ions.      Adalbert  Hieo  hitaself   testified   to 
I3be  saao  off  est,    substantially,   with  reference  to   thf?   usual  oharges 
of  the  Real  letate  Board.     The  paper  offered  was  therefore  only 
•iwulatlwe  evldenes  eonrerning  facts  which  were  not  denied  by  ths 


•jfA^«,%  Xa*A  a^MOiild''  •!  aoJ«»t<«ii«i&  »#  mi  ira»w»*i;^  tji^  iMifi   i-mit^txf 

.YllliAtlX  »aiH  «  MiM&t9^ 

«xi«  h9'm'Yk9  ie»mttia0t  9tU  §ntis  *,xi%te^^^q  1-3  aaiiMCiKiM  lNn»  *JbHi  «iit  ta^ 
£)»viao>9Y  liaii  •d  i&dt  bwm  ilmm^^tsU  \«i  tmisn  htm  t}»itg>t  Mfl  t«  x<tAo  M 

»s9  >l  #«itar  bAa»!C]}  ajtjr  oa  Mires ctfa  ata»ltf»1M€  •JrVfttrfE  air^  ei»^  tl 
f^ttr^  aa  jr«iil   hoe  9msa  *Etf  aa  sal<z«»dr  •«  Itati  jlrt  ^«4ij'  ^iMiltil^aa  ^Mt 

t««  aoi^o»t(fo  aitt     •«i6i^»i^&9il:Rl  ^ti  t9t  htAi  «R»atf  HaiK  in>i i^£ h«i&»ik 

.l3»lijT:t»Ta 

aveofa  ilm  a-.-  ■  i^f  aaiuii  feay  -*rlt 

»%A9  tS»*ai  tti  ^art'  a«lxa«    ,aaJL#««aiiiiTt  «  «^  aaiJ^Ta«[  £i#a€  lat  b»i9« 

aaimaooji  aailtB^  id#<Mf  aott  aaitaalaaaa  «  avlaaai  blitow  vailaTtf  aiil 

a4*  avaHaa  aaact^  XX«  ist     .bT«a^  »t«i«S  XaaH  oAi  to  a«Xine  aicU  9t 

0dt  mm  RoilaatdFa  aai  aav  »ti^jii  ban   ,t%m^K9  tut  a«  t>*l1liaa;r  aaaa^iv 

•i  tfitt$9»S  \l9tisiA  99i».  tntfil^hA     ,9a«iSM9ltH»»p  ttkd  la  bjuia<qi 

aasiArta  Xawaw  •«i(i  ai   a»n«>rc9*t»i  lU jtw  ,x^X4i^''o*^«tf>'«   «|t»aTla  a«aa  aid 

XXao  atolarrarf^  aaw  baiMlla  ^amaq  a^Y     .biiiaA  a^aial  Xaafl  *Hi  la 

aif*  ^tf  l^laaii  Ian  araw  lialit*  aiTaal  aaia<M»«»a  MJiabiva  aTl^aXiMMra 


affldttTit  of  smrltt  wnA  ««r«  o»taMlshn4  «lt>uiut   aoutradlction  Itf 

«vldtno«  produoAd  \>y  botJi  of  tii9  parting.     Bvcn  If  %h»  oont«ntloa 

is  grmntiii.  that  «  proper  foundation  vat  uot  laid  for  th«  lntro(4uo* 

tlon  of  tht  doeuiaont  uAdor  t£i«a«  olrouastanodo,   tha  ruling  «gu14 

net  conatlttttft  r«T«roibl«  error. 

Def«ndaate  also  complain  of  an  inetruotlon  iflYim  \f 

ike  e^iwrt  tihieh  ie  d««eril»«4  in  the  al3Atraot  ae  the  eeoond  inetrue* 

tloa,  although  the  reeord  ehowe  that  aeeordiaff  to  the  praetlce  of 

the  liuaiolpal  court,   the  eourt  instruoted  the  jury  orally.     That 

part  of  the  in  struct  Ion  eonplalned  of  i«,  aa  fallows: 

"The  court  Inetruete  the  Jury   that   If  you  find   froEi  the 
OTidenee   that   the  plaintiff  hed  in  viim  a  poselfclr   cuatoeer  for 
defendant '9  property,    and   the  defeKclact  agreed   that  if  the 
plaintiff  would  »ct  as  hie  brcJcer  in  att<»ifpting  to   effect   u  sale 
of  »»ld  propssrty  at   ax*   a^creed  price  to    eaid  proepeetWe  purchaatr 
and   that  if  said  person  should   thereafter  beooae  a  purehaser  of 
said   property  fro*  defendant,    that  defendant  would   pay  to  pialE- 
tiff  for  its  services  the  Chicago  heal  Sistate  Board  rate  of  com* 
Bissioa,   and  if  you  further  beliefs   froe   the   pvldenee  that  th'^re- 
after  plalntiif  aut«d   ac  defendant 'e   trcker  in  affeetiog  a  sale 
or  exchange  of  eaid  prop«srty  at  a  prioe  of  i33,cco.ac'  &n4   that 
thereafter  such  sale  or  exchange  was  oonsurr.ated,    then  you  are 
instructed   that  tue  plaintiff  is   entitled   to  a  verdict   for 
|(1340.CO,  less  any  oKount  plaintiff  reeeived  on  account  thereof.* 

Upon  the  court  so  iastruetlng,   the  attorney  for  defend* 
ants  stated,    "I  etjeot  to  the  eeoond  instruct  ion,   if  th4»  court 
please,"  and   that  is   the  only  objection  made  so   fnr  as  the  instruc- 
tions are  ccnoeined.     Ruls  S  ef  the  Municipal  court  provides; 

"Cbjeetlons  to  the  giving  or  refuting  of  or&l  incftructioas 
to  the  Jiiry  auet  be  epeoififi  snA  aaat  be  tf.ade   iisssediately  upon 

the  conolueion  of  the   charge  and  before  the  Jury  retire." 

Defer  dan ts  Qoisplain  that  this  inetruotion  as  r^irea 

dlsrsgardWl  the  defence  offered  by  th«B  and  at  the  ssise  tlse  ln« 

etrusted  a  verdict.       That  specific  objeetlon  was  not,  however,  Kads 

as  required  by  the  rule  of  the  oourt.     Moreover,   dofendanto  have 

abstracted  only  a  portion  of  the  iastruetions,    so  we  are  not  able  to 

say  froB  the  reeord  before  us  that  the  alleged  error  was  not  eur«4 

by  soi^e  other  part  of  the  oral  instruetions  siven  by  the  sourt. 


I 


•,t09«?'  - .  -      .  -      .  • 

-f^a-iloit  .toils   c^.        .„  .  ri;!!    •^Jf^    "ic:;  " 

.    ')tiiiuxiiii  .!■■•■■■.  .     -'     '   ■^•5'»-^ 


Tdert  hsTc  1d««b  two  trial*  ef  thlt  e»tt«t  iui4  th«  lltigfttXea  should 
«a4.     Th«  option  d«f«n«e  stt  tfp  tn  tho  aK«n<t«<f  affidsTll;     «»«  ap* 
pftTcntly  «n  afterthought   and  without  roal  morit. 

fh«  ^UiJgTr,f»!nt  of  the  trl»l   court  la  affimod, 

0*Cofinor  aad  ii«3urol]r,   JJ. ,   eoneur. 
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)         OF  CHIGAOO.  / 
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ita.    PEKSIOIJia   ^STId  MAlCUJSfX 
KLXYBSBD  THS  0I>IKI012  O^P  THE  COUai. 

Ibis  1«  aoi  App«*l  by  d«f«&(3ttat  Kriokaon  fro»  »  iudgatnt 
In  faror  of  th«  pl«intlff  antered  upon  the   riuding  el'  th«  eoart  i« 
an  aetloB  for  foreiblt  tntry  ^md  dctAinwr. 

It  is  urgffd  for  r»T«rsal  tnat  th«  finding  and  th« 
|«i|pMB%  SkT*  *«Alii«t  th«  vslgiit  «f  tli«  «Tidsne«:    that  the  oturt 
r«fua«d  to  Rdiait  oespstsnt  «nd  aattrlftl  •▼Idene*  sffsred  ^jr  d*f end- 
ant,    «n^   that  th«  judg»«nt  is  against  ths  law. 

The  eomplalnt,    fllsd  July  21,   1930,   alliitgad   that  tha 

plaintiff  was   <»ntltl««d   to   the  possassiofi  of  pratnlssa  in  the  City 

•f  Chleaso  dss«rib»d  as: 

"Ths  flats   (that  is  th«>   three  floors)    above   the  storss 
•oaasonly  known  aa  #351 -853- 855- 957  l^orth  Clark  street,   and   the 
aiddle  and  top   floors  above   t  te   store  known  as  349  liorth  Clark 
Btreet,   in   said  building,    and    suffiei^nt  baseeient  rooa  for     stesK 
plant:    also   coal  rooa  storage  under   sidewalk   md   in  baseaient. " 

Upon  trial  plaintiff  introduced  in  evldenoe  a  lease  of 
the  pre&ises  in  writing  dated  JDeeasiber  6,  1922,  whereby  she  demised 
to  defendant  the  premises  described  for  a  tens  beginning  ii«y  1,  1923, 
te  April  30,   1993,   for  a  caontnly  rental  tlierein  reserved.      The  13th 
paragraph  of  the  lease  provided  that  if  default  was  aiads  In  the  pay- 
Bont  of  rent  it  sh  itld  be  lawful  for  the  lessor  at  her  el^otion, 
without  notice,  te  declare  the  tern  ended  auad  to  re-enter,    ste. 

Plaint! rr  also   testified   that  her   son,    Joseph  C.   Butts, 
had  charge  of  the  pre&leee  for  her;    and  Joseph  testified  that  de- 
fendant had  net  paid  rent  for  the  nontha  of  Mi^,  June  sad  July,193U; 


\ 


'8I9.A.I  v^2 


,8TTaa  .0  xmi« 


,i.fMit9a:,J- 


Tt&iiii'SAd.  matQii^  <iiLmimh%  .on 
rjo9  KBT  %o  miatno  nan  emu^tim 

ill  .?i[tf«a  MCI  't«  iaJti»ai*t  Ajft  aofff  Ik<»t9»a»  fttitiUXq  mx>>   \v    .<?v;  i  til 

,^»alMi»k  l»AE  x^la«  •itfiot9l  vol  «•!#•«  ob 
•lU  bos  :itaXlbalt  oAi  i&Ai  tmvt»v^%  tol  h»^in  «1  iX 

~''V-4i»5  X!^  in»'t»t'k9  •90«&iT»  i;«lT«^«ia  (!(M  tmi^mm^ip  titf*^  't»ir 

ituXa  iUntfH  <IM  SA  awe  '    ^^i   <»\rQd«  ttoon  '  K: 

".^MtAMMitf  si  &■«  jliJiwftixla  lofcoxj  •g|•1l(^^«  «o»<t   I/soa   Mile    ;iat[t[ 

»*«l!fl»ft  tite  t<'*^<u(«  ,S2tX  ••  ic«»<r»»»*<<t  hit$*b  aaiil^r  rtl  R»»ldt»T4  •!(# 

A»t.t  •jfT     .ft«rY»«»K  ml»x%sii  Uiuvx  \lAtSktm  m  %en  .e2«X   ,oe  Xlt^A  »t 

->/%^  •]&  al  •%»m  UMW  ilumtfit  11  lAcU  ksMroaq  «8«oX  «r{i  t«  i(f;ATa«T«4 

,aoll«tiX»  Tftd  i«  T«a*ftX  Mi^  not  XidvMX  MT  blMrMa  91   fMi  t<r  #/»■ 

-•ft  i«ilf  A«ni«»««  iMao^  ftd«   ;^IC  tel  •••ta#Tf  #<(i  to  •»\«<f»  toil 


th*t  iXaOO  was  du*  vaadtr  th«  !«««•  I'or  thoa*  nontlis,    and   that  d«* 
f«ndafit  vac  in  peas«aaloB  of  th«  prcmla**  at   tiia  tlaa  salt  waa 
1>«guB  an<9  at   X3x»  tima  of  trial,     H«  furtb«r  testified   that  on  kay 
10th  ha  aak«d  dafandast  for  tha  rant  and  dafei3.Aant   aaid  ha  didn*t 
hare  tha  Bonay;    that  again  about   tha  aiddla  of  June  dafenjant  asitsd 
liiB  if  ha  wouldn't  oona  down  en  tha  rant  and  tha  witnaoa  told  hiR 
that  ha  aould  net;    that  dafandant   than  said,    "I  am  net   going  to  p*' 
tha  rant.     You  will  have  to  eoma  down  on  tha  rant."     7ha  witness 
furthar  said  that  if  defendant  woulA  than  tender  tha  rant  for  ths 
three  aenths  in  quaatien  ha  would  aesept  it   and  diac^^iaa  tha  suit. 

l^ef enfant  then  mada  a  aetiofi  for  a  finding  in  his 
fawor,  whieb  was  denied,  wharaupen  he  teatifi»d  that  the  Central 
Centraeting  ooopany,   a  corneratlan.   with  whioh  h«  was  cenn»eted, 
was  in  peasaaaion  of  tha  prataisaa.      Def«niant*e  eounaal   then 
stated  that  ha  would  she*  by  the  witness  that  tha  laaae  was  as* 
signed  to  C.   A,  Sriekson  St  Brothers,   a  eerporation.   siiortly  after 
lis  exceution;    that  tha   eorpo ration   took  peasaaaion  snA  had  paid 
rent  to  the  landlord,   and  that  tha  naoasaity  for  the  written  oon- 
•ent  of  tha  landlord  had  been  oliniuatad  by  the  faet  that  tha  cor- 
poration paid  rent   to   the  landlord  for   eoTMi  years  last  past. 

Pefendant  then  produced  a  nuubar  of  ehaeka  with  whi^ 
the  rent  was  paid  during  the  years  198ft,  1924,  1925,   1926,   1927, 
X9St,  19Sf9   and  1930.     The  cheeks  ware  drawn  to  tha  order  of  plain- 
tiff and  endorsed  by  her,   and  signed  "C.  A.  Iriekson  A  Srothars* 
by  *e.  A.  Srie3faon,*  prasideot.     So»ia  of  th«  ahaeks  boro  a  noao- 
randuai  that   tha  oajse  were  gl-ven  for  rent  for   349-57  iierth  Clark. 
Defendant   taetified   that  C.   A.   Br iekaoa  A  Srothars  was  in  poss- 
ossioB  of  the  preiaisos  during  the  y-ar  1994  and  down  to  April, 
1950,   and  paid  rent  during  the  entire  tiae. 

There  was  also  offered  in  evldenoe  eertiflcate  showliK 


i* nhth  •d  hlme  Sombmbtth  ba»  $am\  »a$  raft  /aafenftm^  &<.3is.*  »<f  iflOX 

ft«ia«  la«l»a«t«ib  «m(l  !•  •IMyUi  •ill  l»4Mr«  a^aa*   ^^"i*    i^smwk  mU  ai^ji 

jBlif  feXM  •••AiJtv  viii   bft«  ^JMi  »(li  09  itvefe  ««foe  #*i«blv<»«  »i(  11  «IjC 

Aftiij   XAatwoo  ft'lRttloKltittf     .•f>aJta»tq  a4j  7a  aai««Ka««^  cU  mam 
«««  M»w  a««»x;  aiii  tmsU  ••«iisli^  4»4i<  t<^  vi»ria  f»XJue«  «i<  #«K^  Mi«^a 

fti«<l  JU41  AOM  aol«Bd«aac[  <»el  iiaXljrto(|t»e  0iiS  i«ifiS  ta^lttituBx.'^  ail 

.;r«4q  :r«i«X  «iAa-\$  £i  h£A«:  aoli«««<| 

Atiiiv  «(^Xw  aXa«<i«  la  Kadutus  jg  Jb^^kiJ^^iH  mmU  tuafrnatftl 
,t8«x  .asi^x  «s3«x  >jr«i  ,es«x  s%tf»x  •^  ^jt^xink  ua^  a^v  laai  ttu 

>ai«x«  la  i«J»ta  a^U  atf  «att'xl»  »t«w  Km/cIo  •47     .(>K«X  Imm  9S9X  ,t8tX 

"asadiart  A  «a«i0|-t£  ^  .a**  i^MiiXa  Jba«  ,'wif  t^f  l^««Ya(>aa  ik««  Hit 

*4MHa«  «  ato<f  aiaaifs  *fii  la  *««9     .laablmartf  *,ao«jtei«&  .a  .3*  j/i 

,it%«Xd  iidrta&  ra»9M  "xat  t«aT  -sal  a«Ti9  •fir  •»->«  atfi^  iMt'l  auUuK 

>«ao<T  aX  a««  aira^i^iC  4  «aiuialiS  »A  .9  #«iM  MXlliaat  toaftaalK 

^lltqA  9t  in'f^  iboa  M91  i«9t  •^  «ai«ut  aaai«ia'Y4  ^^^  to  «oXa«a 

.•«i«  atiiot  lit  ^lU-iub  tJiiY  i»i4Mi  feua  .')e«x 

yU«o(l»  alaoZUltat  aonadltra  /ti  baialla  aaX*  a«»  aitaill 


that  e.  A.   IrlaksoB  k  Brothers  had  ahafis«d  its  nam*  to   th«  &«ntr*3. 
CtBtrttctins  Coffipany,   Imt  It  vas  •xelu4«4  ttpon  plaifitlff  *•  etoj««* 
ti«a.     DtfcndACit  further  teetlflcd   that  einoe  the  year  19S3  and  up 
te  the  time  of  the  trial,   the  corporation  conducted  a  oentraetlng 
and  real   eetate  bueineee  in  the  prcmieee  in   queatlen;    that  there 
vas  a  aign,    "lievberry  Apartment  Hotel,"  en  the  prwiieea.      The  wit- 
aeee  adnitted  that  the  rent  had  not  been  paid  for  May,  June  or  July 
1930.     Oa  ereet^exanlnation,   in  response  to  the  i^faeation,    "Vhat 
kind  ef  a  'bURineea  are  you  ruimiag  there?"  he  anevered,    "Rooming 
house  and  hotel. *     He  further  said  that  there  were  about  120  roeae 
la  the  building;   that  C.   A.  Sriekeoa  &  Brothers  was  ineorpo  rated  te 
engage  in   eoatraeting  and  real   estate  bueineee,  nw&ely,   to   buy, 
sell,  rent  or  handle  real  eetate:    that  C.  a.   Sriekeon  A  Brothers 
had  an  offiee  or  plaee  of  bueineee  in  Chieago  at  X01«  Serth  Clark 
street,  ^ere  they  engaged  in  the  contrasting  bueineee;   that  thejr 
vers  still  eondueting  a  roe^xdag  heuee  and  were  in  the  painting, 
flasteriag  aad  eoatraeting  bueineee.     Defendant  alee  offered  te 
show  that  all  ef  the  fumleiiings  eonneeted  with  thie  bueineee  were 
•wB4«d  by  the  corporation,   but  an  ebjeotiea  te  this  evidenee  was 
sastained. 

Arthur  Sriekson,  the  treasurer  of  C.  A.  Srieksoa  ft 
Brathers,    %leo  testified  that   the   eerpo ration  was  in  possession  of 
the  preaises,   aad  that  it  had  paid  the  r«it  for  the  preaises  in 
tasstion;   that  a  roening  heuee  hotel  wae  conducted   thereon.      Offers 
sf  defendant   te  prove   that  fixturee  and  furniture  in  the  building 
vers  purehaeed  by  Q.  A.  Sriekaoa  &  Brothers  and   that  C.  A.  Iriekscn* 
the  individual,  had  no   ehattele  in   the  presiees;    that  the   eorpora- 
tiea  paid  the   eleetrie  li^ht  bill   and  all   bille  inei dental   to  the 
senduet  of  the  bueineee  carried  on  there,   were  aade  but  denied  by 
the  eourt.     An  offer  of  a  copy  of  the  leaae,  with  further  effer  to 
fre-ve  that  the  lease  involviag  ths  prsaisss  vas  assigned  by  a  writtaa 


•v«44  ^»f(i    ;a»Ha9up  0I  »«ciw»i:<|  vil}   nl  »e9ainu4  •tmJm^  1*9%  hum 

^eXtiti   tc  »twt   ,x*  '^i?  ^"^^^^  ^OA  jt^^^  '<<*''*  *^^  '"^^   Ii»41InK«  tt«a 

^critr*    ,nal7C«iff  «jlt   o#  0aacic;it*t   nl   ,nol^«ninni»iii-s»c'X»  OKU     .t>{;tti 

mampt  (HtX  ^if»tf«  «-xftw  wtotii   iatti    hXmn  imtti-xa't  aSi     *,lmi9d  turn  ••■•d 

«««ri*oi3  *  no«»'ttlta   ,A   .  X»»ir  •Xiv«Mi£  »•  #fl»i   «XX»» 

itlxXS  lUtol  dXOX  l^«  Q^oiii;;  ^l  iii'^uiai^iS  H»  gi*MX<i   TO  •ftitTt<»  am  hmsk 

mmfr  99a»bir9  *IM  ot  a9ki99l<iB   "■     '■■■'    —- '* ao   &iis  x<*  fe*****© 

A  ao«^oi*i  ./^    .-    ;o  xntwajf.^'"' s^  ■■■■       ,.....:.«>,..-*    t~...,'.., 

to  n«ttt««««o<i  ni  «jiw  ael-*«-tOvii'.,     '        ■'^*-ii    r>«|'t *-ti»«*  otXit    ,t<x»ilt««t 

nl  ••9l«»i«i  •fi:i  lot-  #ti»T  9ttJi   1:1^..  .    .  w   ,99»im9t^  9ii 

o-xottQ      ,no9t9Ai  lt9Stiuhao9  imbv  XstoM  onuoii  aalaooi  b  #«rlt   :aol^««ifp 

afliMJ^£/<f  r,ni  al  9tKSlaru1  ban  99xutxi'i  $ntii   »tri7t<'{  •*   Jajibii»t»fc  to 

.nati:  '^flj'    ban  ■loil^e'sa  A  SMtitolitl   .A   .U  ftf  te«Ad»Ttfq  •vov 

-•i04}'xo«   »£Ur  iaiii    :fl»«i«o'xq;  •Hi   ni  UXo^Tixitci   90  ft«f(  ,l9ahlrlbaX  9AS 

9tii  ot  XAintftXttat  ftixiir  XX£  bae   1114  9A%il  )»i«#»oX*  ox<l  Mitq  soil 

X<f  l^lnojb  itfrf  •&>«  •%•«   (Oioj^  ISO  h9lTtm9  •vonlvycf  o^  to  foubna^ 

9t   Tftltf   TWXllTtWt   jtUlw    .OOffOX   mASi    to   x«oo   »   to  ««tto   ok      ,#TMao   OlW 
vtojjx-x«  «  t^  fto«8lao«  •««  oooXmivii  9di  atUrlorel  ooaaX  ull  #«tl»  oroii^ 


»t«lgnat«nt  mffixmA  to   th«  copy  of  th«  leflta«,  hj  C,  A.  Sriaku&n,  tht 

ln4lTi4ua).,    to  C   A.    Sriekeon  &  Brotlx«rs,   the   eor|>or«tloc»   soil  of  a 

vrltt*a  a«e«i»t«ne«  of  the  assigmaout  by  the  oerpo ration,   4at«d 

Jttnaary,  19S&,  w«a  dtnied  admission  In  erld«no«. 

?•  hftT*  re«lt«d  the  evld^fica  c|ulte  at  length,     defend* 

•at   cttee  a  nuaaber  of  cases,    such  as  debater  T«  Itlohols.  104  111. 

leo;  IjjffCom.eq  y^   dfnfT^)-  ^^9f\^^  pg«»   187  ^^l*   App.  09,   end  P^ffftffc 

T.   FaltJ^^  343  111.   Aj>p.   234,   to  the  prcpesitlon  that  a  lessor  wh« 

aaaapts  rent  fro»  the  assiij^nec  of  the  lesee«  vith  icnowl<'>dge  of  tha 

aeslgiment,   consents  to  the  asslgnaant.     lie  aiao   sites  authorities 

for  a  proposition  (to  i^ilsh  ae  oit&tions  are  neeeasary)   that  this 

aourt  vill  reirerse  a  judj^est  which  is  Against  the  Kaniff^st  i^eiiht 

of  the  evidenee.     There  is  no  doubt  about  either  propositloB  of  lav, 

the 
bat  herjt/defeet   in  the  evidence  offered  by  the  defendant  Is  failurt 

to  produee  even  a  scintilla  of  eTlienee  tending  to  shev  that  the 

plaintiff  had  knowledife  at  any  time  that   ^ny  assigntvent  to  the   eor* 

poratloB^  of  which  defen<!ant  was  president,  had  Heen  made.     Without 

•ueh  proof  the  documentary  evidence  subuitt^^d  had  no  weight,      tcdeed, 

aa  examination  of  the  reeerd  leaves  us  in  doubt  Aether   this  defense 

is  presented  In  good  faith.     The  court  did  not  err,  as  defendant 

contends,   in  refusing  to  receive  other  evidence  offered.      It  w«a 

wholly  iamaterial  unless  knowledge  of  the  plaintiff,   from  which  her 

consent   to   the  assiip:>ti:ent  ralght  be  ittplied,   was  first  proved* 

The  judgment  is  affimad. 

AVWinHSH, 

O*0onnor  and  iie^urely,   JJ. ,   concur. 


wit   ,t»^£9t%Z    .A    ,9  Xtf    4*M»I  Mii    t«   ftM   ftM    **  MKinU 

.III  K«X  tHiiaJtg>,.f  Mflff?.  »*  *<•«»    ,««a*»  \»  «<i<(«iMi  «  M«l»  #■■ 

•tf9  letc^X  «  trndi  aol9U%%:iX%  •Mi  ol   »H&   •94^  •UX  C^S  ^Jm^^^fl  ,^t 

9«tti'tQdSim  «»#lo  o«X«  ■ -)iKAgiJta««  v^  91  «4 »••«(••  «J^aMM;il#4Mi 

«««X  \9  m»i4ietoq»%(i  %^ii^l*  ii£«ijt  i6f^9^  ««  mX  9i9^t     .«or«>  0 

wruUmt.  sJt  ^ofiliii^t^k  mU  %€  |iMGiii«ll«  •9ai»i«J:««  >^  ai  #«»'t«£\2!i«ri!i  7k# 

«ji^  444t  vQiia  ai  j|flil»ivi^  •AOs^^iYQ  la  0XXl#itao8  m  mrm  tmiAm^f  «t 

•tee  9ds  0^  ^naa(q|i««4  to**  -^a^^  am^^  \'<»*  '«  aaN^X^etaoC  iMd  'clltAJttff 

•aaalajS  aJt:^   tnjcf^aitv  tcrw9l>  nl  sa.  a'-^v^^J 'biAaftr  axii  ta  not  t^ah'nnxm  wk 

ttiMbc^'tfih  •&  «TYa  /on  hlh  9tuoQ  f^A'i     ,AHMt  fcaos  al  &«^if««mx«  mi 

•41V  ^I     .fcaKatla  asna&iv*  iajU«  .frXau^i  »^  talaol^i  «i   ^a^ttiv/iA^a 

'xa4  dolftir  m^ftt  ^Vtlisxi»£ti  »tfjf   S;«  aj3i^«Xw<^iuL  »a»Xj8U  iMt^f^mml  ^iX«ft» 

.e^avotq  iaait  a««  ^|Mtix<|»X  atf  itiiXf*  iaa«fiqii8«a  ««(;?  </  ioiraiwe 

•Jbaanlll*  ai  #«»«lbb«|  tuiS 


94709 

MABOKLLA  OUTH, 

A9p«lle«, 

▼•. 

J.   V.   aORKAl, 

Apr?«llAnt. 


APPIAL  FROii   SUPiyilOR  |OQRY 
07  C&OE  C(^7T. 


MR.  PRBaiSU'G  JU&nCB  lUTCHET? 
jniLXVBRgD  THS  OPIftlO^  07  THS   GOmt, 

In  an  a«tiec  on  th«  mui*  for  p«rBo»al  Injurlas  aA4 
wyoa  trial  ^y  Jury  th«  ▼•rdict  of  |750  for  piaintill   was  returned, 
and  th9  eeurt  OTerrullng  »«tlon8   fer  a  r.m  trial   aad  in  arrest, 
«Bt«rcd  4u4gia«3t  theraos,  fren  whleh  defendant  has  app«aled« 

The  deeXaratioa  charged  jt^^neral  neglit^ence,   exoesaive 
•peed  eontrary  to   the   statute,   and   that  defendant  drove  bis  csr 
OB  the  vrong  side  of  the   street.     There  Tras  a  plea  of  the  general 
Issue  and  a   epeelal  plea  of  non-ownership  and  non«operatlon,  vhi^ 
last,  however,  was  withdrawn.     It   is  urged  for  rewerv^al  that 
plaintiff  was  guilty  of  eontril>utory  nei^ligenoe  as  a  natter  of  law; 
that  the  court  erred  in  tho  ^ivln^  and  refusing  ef  instructions. 

The  ewidenee  tended   to   show  that  on  Oeceiaher  7,   192d, 
about  7:30  p.  «.,   plaintiff  was  riding  as  a  guest  lind  passenger  in 
an  auto,  obile  owned  and   driven  hy  one  Paul  Hagestedt.     The  autofto- 
bile  was  being  driven  in  a  westerly  direct  ioti   on  the  nottti  side  of 
Addison   street,   a  publie  highway  extending  eaet  und  west,   and  assr 
the  interseetioB  thereon  of  another  publle  highway  extending  north 
aad   south,  JLolaar  awenue.     Plaintiff  was  on  her  way  to   an  enter- 
tainsient   and   danes   in  Oak  Park.     At   the  same  tins  defendant  was 
driving  his  automobile  in   ttn  easterly  direetion  on   the  south  sids 
•f  Addison   street,  on  his  way  to   a  wusieal  recital,    an*   the  tw« 
ears  eollided  n«ar  the  i- tereeotion  ef  ^olmar  and  Addison. 

The  ewi denes  for  plaintiff  tends  te  show  that    ^it^ 
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ted  Al4i  »voi&  «ii»{)ii9l»fe  #a£t4   &eui   ,«4^tf#is^«  Ml   el  x*)-*-'    "^  ^k>«»4« 
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"Xtiiw  na  ol  <c«w  v»j1  aa  e««  Ttiiai«x^     ••ii/n»T«  iMfUoii  ^A$uo9  htm 

aav  lajuboslvt  tMll  imkm  »<tl  ^A     •ji'ZA*^  i.»!e«:-  nl  99a»k  f)>cui  ItMnsoaiAl 

•Alt  rfltfoa  aili  CM  aoll9«ilb  xlY»9tt«*  cw   .il  »Iltf««#tii«  alif  ^oiriik 

owi  9di  halt   tl»tt9t>x  i»9l%im  m  oi  x"*  •'t'f  no  tH»\in  notlhJkJk  !• 
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•at  In  th«  front  ««at  on  tbe  rigbt  Bid«;    Uiat  th9  automobllt  was 
ttlag  driy«Q  slevXy;    Uiat  sn  eastbound  meter  ooa^  approached  froa 
tha  V9St  and  wlieja  this  eoaeh  was  a'bout  2(^0  feet  wray  the  autos>o- 
blle  of  defendant  pulled  around  to  the  nerth  side  of  the  aetor 
eoaeh  at  a  high  rate  of  speed;    that  at  that  tine  defendant *s 
ear  was  being  driTon  in  the  oiddle  of  the  street;    tbat  defendant 
pulled  ever  to  the  north  side  oi'  the  street  to  avoid  a  large  hole 
in  the  center  of  the  street;    that  the  hcle  eas  about  10  feet  aeroes 
and  akout  S  inehes  deep,  having  been   uauaed  by  a  break  in  the  pave- 
aaat]    that  ^^hen  defendant's  car  vas  about  30  feet  fron  the  automo* 
Mle  in  whieh  plaintiff  was   riding   the  driver  of  the   oar  ir*  which 
plaint! if  rode  sverred  the  oar  to  the  northvest  and  applied  the 
brakes;  that  the  left  side  of  defendants  ear  struek  the  left 
front  of  the  ear  in  whieh  plaintiff  was  riding,   throwing  plaintiff 
through  the  wiodehield  and  injuring  her  quite  severely. 

It  ie  the  eontentien  of  defendant   (antl  he  produced 
•widwnee  to  shew)   that  the  driver  of  the  Uagastedt  ear  persisted 
la  driving  his  ear  directly  In  the  pathway  of  the  defendants  ear, 
which  tumsd  to  the  north  in  order  to  avoid  the  hole  in  the  read, 
when  he  oould  have  avoided  the  aeeident  by  tuzning  to  the  north 
eturb,  the  spaee  between  hie  ear  and  the  eurb  easily  persiitHing 
•aeh  sev«b«it.     The  driver  of  the  Hageetedt  ear  nay  have  be(Ni 
negligent  in  thie  reepeot.     If  so,   it  by  no  neans  fellows  that 
kie  negligence  eould  be  imputed  to  plaintiff.      Def»nr3ant   says 
that  the  driver  of  the  ear  in  which  plaintiff  rode  waa  negligent, 
as  abeve  stated,   "with  the  silent  ae4|ttiescence  and  taeit  approval 
•f  the  plaintiff  and  without  the  plaintiff  uttering  one  word  of 
warning  in  the  faee  of  eueh  imainent  danger  to  her  own  safety,* 
and  he  eites  nrm  v.   Qhioa&e  City  fty.   Co..  m.  I11.4«0.   to  the 
Ipelat  that  plaintiff  wae  thue  guilty  of  oontributory  negligerioe 
whieh  preelttdet  her  recovery.     Tlie  jriynn  ease,  however,   is  not 


intern  mat  to  »l^i«  ajTioa  •Hi  oi  tntn'%M  froIXjarf  J^ae^«»^^  %m  tXl<f 

iOABov't  ;i9«xi9  »di  to  oLbbla  tcli  iti  avri'Kl)  stol'ttf  «««  ■««• 

i»Io£i  •At»X  «  61  ova  «i  ^'<^-9*;.t?  'vitt  '^{^  sii^lit  /j^clr  mAf  ai  «iv<r  taXIift 

•■o*XdA  •fttol  OX  jtfotf^  SAW  i^oA^ZiTc  *xit  'to  'nr^oAu  frci^  ol 
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dotiht  at  t£0   tfiii  It  ttfv 

JdjciJ^  «woiXo1  ac«»«ii£  on  v^tf  ill  «o«  t'l 
;5v:j5J>    ^r.Af  ri ';."".- '■       . '^*YXJrtliBX<?  O*   !MI*wtv^j 

In  hivf  itm  ^i^»tJu  Tti^itXisIq  •m  ta^diltt  ban  tli^ni^Xq  mdi  19 
".Y^'t'ti**  nvo  t^ti  9i  t9v^^  $mtiiami  ihttit  ~^r,  ^i»»l  t^iH  ai  9iUUi«*v 

9iii  i^i    .Oi^.XXI  y^,^„.,,tff?„.,tX,<^,Xl^i>  tMB^,.^-..    Jttl^Jt.^  ••»*«  '^  *«• 


0<mtrolliag  unA^r  tbats  such  as  appear  h«r*.     la  %hM%  ««•«,  %hM 
•Ti<S«ne*  ahoir*,   »•  tlit  opinion  ol  iho  eottrt  roeiteo,    tkai  tbo 
plointiff  and  ono  Cox,  «^o  ovnod  a  horao  and  bia^gy,  «trt  «&£a|{«d 
ia  teotlag  th«  qaalitiot  el'  the  herto;    that  Cox  h&^  drivora  th« 
lioroo  for  a  tiwo,   siexon  ibe  plalatirt'  took   th«  lines;    that  tho 
night  vas  dark,  th«  road  rough  and  the  horoe  blind,   aiid  the  oe- 
oupanto  of  the  baggy  more  or  leoo  intexieateil.      Ihfe   court   eald 
that  ic  Tiev  of  these  laets   it  «as  proper  to  prove  that   the 
TOhlcle  in  whien  the  partiee  were  riding  was  belBtf  driven  in 
▼iolkatien  of  the  law,  vhieh  proof  raised   the  preeumptien  that   all 
the  ooeupacts  of  the  buggy  were,   as  a  i&aitter  of  lav,  guilty  of 
nogligimet  vhieh  would  defeat  a  recover^r. 

Bere  the  oonditloa  out  of  whieh  the  aecident  aros* 
«'as  such  as  to  require  an  unexpected  end  ioasediate  ex'^roine  of 
diseretion  on  the  part  of  the  drivers  of  the  reepeotive  Kaehinee. 
In  the  Jtiyno  ease  «11  the  parties  vhe  were   in   the  bug^  partlei- 
pated  In  the  negligent  aets  and  oonduet     resulting  in  the  injury. 
Indeed,   under  airous««tanees  suoh  as  appear  'n«>Tet  ^^  would  be  in* 
eliaed  to  agree  with  the  eenoluslon  of  the  Suprenie  court  of 
Miehigan  in  the  oaee  of  HI^b  v.  i^ellcr.   326  Moh.   151;   198  2S.W. 
SIO,  to  the  effeot  *Xhat  advloe  or  euggeations  te   drivers  by 
faosengers  in  ease  of  eeiergeney,    are  laere  apt  to  eoufuse  than  to 
h«lp  is  a  aatter  of  oonaon  knowledge.* 

Also  under  the  facto  here  it  would  oeeis  to  have  \tmim 
Bt«llete  and  ueeless  for  >>laintiff  to  warn  the  driver  of  a  danger 
of  iAii«di  the  evidenoo  ehowa  he  had  as  good  knowledge  as  she,   if 
net  better.       Jerko  v.  Buffalo  fi.  4  ^,  H.   Co..   378  Pa.   3t.469: 
ttlnnieh  v.   '^aeton  TraP'Sit  vo, .    867  Pa.    St.    200,   110  Atl,    S73} 
Bowen  V.    Oaceela.   186  «ie.   11,   3GC  Si.   *.    766, 

Defendant   eoaplains  that  the   eourt  refused  to  give 
this  instruetient 


••U  m^lxh  h^A  «#^  ^AiU   i^anoii  *M  Xm  •ml^limup  «44  »»t««»#  oi 
•^f>a  til:)  ^afl   «J»aii£r  ^Mtdil  9£t#  fttOW  i^MNM  &M»  iil#  #tf««lft  M«r  id^kti 

ilA  jTiwi^  iEHiJtl^i:^«»'S«  Ai^t  ft9«i«Y  leovcT  «(olitir   ,«ti»X  »dE*  lo  n«i.i«tf«ty 
To  (f'XAOd  9>iitnii*f$^  9/ii  'i0  tiol9ul9cm9  tULt  diin  •««|^  •#  ft^aiXs 

.if.a  sex  J £31  ,^iM.  «.s$i  .iftUti  ,r  urn  ^»  •»«»  arii  «i  «i»airf*i» 

0^   n«tfl  «si«lao«  09  i^M  •X9m,  v%m   ,t;»n*i«ftM»  !•  Mutd  oi  aWBttMtiMl 

A*i>3    ft/^^t}    C.<     .-<»v»     niu&«    ,fl    HVtif    9$^mt    9dtt    fhKU    9«iA 

T«»a«t|i  9  In  X9rl%b  9At  tifif  94  ItXtftflAXi;  sol  «t«»X*»ii  »«•  •t•x^••a 

71    ,•«[•    M    •Sf)fXv«ni(    JMiBB    9*   hAi   mA  9^ti9    99tl9blt9   9Ai    ff»llS#  !• 

;W>.*«.    .J>1  dW    >>tg.  *,)a.,  ,i^.  ,^  qA»n¥%  »r  tf»^        ,t»*l»rf  ton 
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•If  you  bell^T*  faroE;  th»  evldenoe  and  aajier  t3i«  laitruc- 
ti»B  of  th«  court  that  tta*  (l«f«nd»nt  it  not  guilty  ef  th« 
a«£il»«iiC3  d^xair&ed  in  pli^lntlll''s  lisclaration  then  you  navs 
■•  right  t«  eomyreaisft  tint  question  of  dcf^nil&nt'a  liability 
and  ^rtknt  ths  olal^tiff  fQ&«i   oftouxit  merely  becautf«   she  a«y 
have  b«Mi  injured  on  the  oecaelon  in  question." 

the  l«w  Bt«t«d  in  thie  instruetioa  v&t  fully  covered, 
«•  thiak.  In  ether  inetruetioBe* 

Sefcn^tant  alee  eor« tends  that  the  eeurt  •tt^A  In 

fiving  inetruction  £o«   SC>«  as  follevs: 

'the  court  instructs  the  jury  tht^t  the  neglii^'»nee,  if  &ny, 
ef  the  4rl-?«r  of  tke  autci.ocile  in  ulaioh  plikiutlff  was  riding 
ns  A  eass«tnger  eannet  be  i^ute^S  to   the  plaintiff  in  this  case, 
au4  if  you  bAlieve  thai   the  plaintiff  at   the   tii^e  and  pliice  in 
Queatlon  vas   In  the  exerclce  of  reasonable   carf^  tmd   caution   for 
her  own   safety   and  th«*t  tne  defenlant  vas  n^i^li^ent  ajud   that; 
the  negligence  of  the  dief «xiilax)t>   if  any,  ««s  the  proxi)!i&te   cause 
of   the  injury,   if  any,    to  the  oxaintiff   then   tuhd  in   that  event 
you  are  to  find  the  defendant  guilty," 

It  is  urged  that  this  instruct  ion  is  erroneous  on  th« 
authority  of  Qgp  t.  Frygx;,   294  111.    538,   and  Orifeohan  v.   ChloaKO 
llya.    Co„t.   29 &  111.    B9C.      The  inetmotion   in   the  Oj»p   ease  differs 
autterially  fro&  the  one  of  vhien  def  miant  eosplulns.     In   that  oas* 
the  eourt  told  the  jury  that  if  they  believed  freas  a  preoonderafio* 
•  f  the  oTidenee  that  the  plaintiff  ras  a  (^ueet  in  the  auto<.ebile 
»t  the  tlBo  of  the  aeeident,   at   the  InTitation  of   the  evner,  with* 
out   authority  to   direct  or  in  any  oianncr  eontr&l   the  ccnduot   of 
the  driver  of  the  auto^robile,   and   that  before   md  at   the   tiste   of 
the  aooidimt   she  «as  In  the  exercise  of  ordinary  care  for  her  ern 
safety,   then   the  neglieen«e  of  the  driver  of  the  autei&ebile,   if  any, 
«onld  net  be  inputed  to  her.     Ih«  eourt   itald  titat  it  was  essential 
for  the  plaintiff  to  prove  that  she  was  in  the  exercise  ef  ordinary 
ears  far  her  own  safety  la  approaahiag  and  so^^  upon  the  eroesing, 
and   that  she  was  not  relieved  froea  that  duty  boeauss   she  wae   riding 
la  an  autor^obile;    that  the  plaintiff  sat  at  the  right  of  tJM  driver 
in  front,  v^ith  at  least  equal  opportunity  to  observe  danger  and  the 
approach  of  the  train,   a&d  that  being  bound  to  prove  the  exereisa 
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•  f  0T4inn.ry  eare  Itj  h«rc«ir.   It  iras  na  !•••  li«r  duty  tliftn  thai  of 
th«  dlrlT«r  to  a^avrv*  and  ftVolA  danger,   if  i»raetleable,  and  t« 
wajTB  ih«  drlTtr. 

>•  h«T«  aXr«a(l7  ^olnteA  out   th«  fneta  whl^  dletlngulMli 
this  •«••  froB  ea0«s  like  t>i«  ons  ib«r«  eocaidarvd.     th«  Instruotios 
glTMi  in  tha  OriffBhiMi,^oa«a  alao  was  aatnrlaXly  dlffarant    froa  that 
glTan  h9r«.      th<»rR  th«   court   %ol^   tiie  jar;^   that    ^f  the  ocgllgenoa 
•f  two  partiaa  proTcirjfttf^Iy  eoetribat^fd  to  o»up«  an  accid«nt  tixrcugh 
vhiah  a  tiiird  party  waa  injured.   It  vae  not  sloiio  a  dei*f«i»o  for  one 
of  aaid  partl<*«  to   sAow   that  the  other  v&s  also  guilty  of  negllgoRot 
wliieb  eoBtrtbuted  to  eauao  the   injury  to   the  third  party,   if  the 
third  i»arty  «ao  at  and  before  the  tine  of  the  happening  of  the  ao« 
otdent  in  the  exeroiee  of  ordinary  oare.     Tbo  eeart  sa,id  that  as  an 
abetraet  laropoaltion  of  law  there  vaa  nothing  isaterially  vrong 
with  the  inetruetion,  bxtt   that  in  view  of  the  reoord  in  the  ease  it 
vaa  nearly  eertain  to  eislead  the  jury,   and  that  the  giving  of  it 
v»s  prejadioial  error. 

Vo  think  there  was  no  error  in  the  giving  or  refueing 
of  instructions.     Wo  have  oonsidere'l  the  caste,   although,  with  the 
•xoe«>tion  of  one  of  the  instruotlons ,  it  Is  iKposslble  to  toll 
from  the  abetraet  whether  the  sane  were  given  at  the  r^^qusst  of 
the  defendant  of  of  the  plaintiff,     ^or  with  the  exception  of 
inetruetion  Uo,  I,  which  waa  refueod,  w&s  there  any  exception  by 
either  party  to  the  instruct  leas. 

The  oontrollias  questions  of  whethor  deff^ndt*nt  was 
guilty  of  negligenee  or  plaintiff  was  guilty  of  oontrlbutory  negll* 
gMieit  were  submitted  to   tho  jury,  and  we  find  notr.iag  in  the  reoord 
whioii  re<iuir«s  a  reversal.        The  jttdg&ent  is  therefore  affirmed. 

A7JTRMBI}. 

MoSurely  and  O'Connor,   JJ, ,   eonour. 
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COMPAllY,   A  Corporati«B, 


F.    A,    CAYALLO. 

A9P«1X««. 


COURT 


360I.A.  6l8f^ 


lft«  MMMlSlAa   JUUTIOS  kATCHSTf 

SKiivntis  TBS  opiiiioii  ov  imtoxmr, 

Plain  tiff  eorporatloa   auetl  d«f«ridaat  in   eoatraet   for 
ft  ^alane*  elaistd   te  be  due  on  acoouct  of  g^ode   void   »nd  d«llY«r«4 
by  plaintiff  to  d«f9ndant   at   def esdant '•  speoial   Inntane*  and  r*- 
4U««t  «nd   for   int«rett  upon  ths   aaao.      Xh«   atatenient  of  elalB  dot* 
■ot   aot  up  th#  particular  eiiaracter  of   tho  goods  sold  but  a  otato- 
a«Bt  pf  aooount   therein   ohevod  an  itei&  of  elalB  to    the  uaount  of 
llftO  vith  er«dita   thorain  of  ^3C,   l«aYinc  a  biaanoe  of   1130,    tp 
vhicb  «a«  adiod  H  for  inter  cot,  making  a  total  sum  olaiaod  of 
$194. 

Opf«id«nt   fil«d  on  affidavit  sf  marits  in  whioh  it  was 

•▼arrad   that   tat  atatOBtrnt  of  claim  aroaa  out  of  a  contract  •x*" 

putad  and  dalivarad  by  plaintiff  and  d'^fendatit   about   Sapta&bar   24, 

1939,   in   and  by  iiteitth  dafendaut  ord«r«d   t'XGi-.  plaintiff  ^eaa 

MiaaaapoliSoHeBayvall  Uaat  Rasulator*   to  b«  inatalled  by  plaintiff 

at   9337  Flatohar   straat,   Chieago;    that  in  and  by  the   oontraet  it 

was  proYidad: 

"The  Company  guarantaea  that  tha  ragulator  to  be  Inetallad 
vill   9p«rat«  tha  dsfepare  of  the  heating  plant   on   a  tanparaturp 
ehanga  of  two  dagraas  or  leas  at   tha  tharmoatat;" 

that  dpfandant   raliad  upon  tha  eoToniuits  and  eonditions  eontalnad 

la  tha  aontraot;    that  plaintiff  inatallad   in   eaid  pramisas  a  aar- 

tain  ragulator;    that   said  regulator  would  not  oparmtcr  tha  da::.pars 

pf  tha  h«>ating  pliadtt   on  a  ta  paratura  charigNi  of  t«o   dOt^roaa  or  lass 

at   thp  tharmostat  and  would  not  ragulata  the  heat;    that  it  wa«   so 
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'^  I  s  .A.i  0  3  S 


te  tMWMHi  siir   oJ  cki«Xa  '%•  >&*$A  am  i^»v«^  «i#i«4l  :fa«o»i»«it  'I9  j«*p 

li  #(M'x#ai>i)  9ii«  ^(tf  bm  US  ■..t^aula^j   ,^!»«-&.t'-   %94;i»^»i;'i  fiKCS  #« 

*;««j'««4n*d#  9tUi   ..-    ,.,..    ...  <. -....^    ..  .,.,1   id  t]|iiM» 
I)«fila4rd09  sfx«i#lMxot>  halt  OaafMy-ps  siij  a«9«  b*ii;.«t  4tMi>fi«1l«F  imslt 

•itv^Ab  •n*  •tuiaqo  fa  bjiaoit  iptMlujiBi  ht»9   tmAt    }««i«iwi»T   atmi 
999l  10  ii«*T^*A  «vt  !•  sanAdti  •iiiiAivq  •i  «  CM  tmtl^  }^ui$m«A  •Hi  !• 


4«ffietiT«  thai   it  w»«  utterly  onverkAbl*;    that  d«f«Bdttet  pr^m^tly 
BOtifled  plalfitlff  el'  the  defect  Its  condition  ei*  the   rctyUlator; 
that  plalfitlff  upon  a  na&b«r  of  oQaasioa*  attaa^pted   to   repair  th« 
regulatar  ao  that  it  vould  operate  aesording  to  the  term*  of  th* 
eontraet  but  waa  uaabla  to   no   repair  it;    that  defeadact   fleeted   to 
rt'aeiB'l  the  eontraet  und  notified  plaintiff  to  resaeire  the  regula- 
tor upon  returning  to  def««'!SaRt  the  eufis  of  SSO  whieh  h«  had  paid 
to  plaintiff  en  aeeount  thereof  b«fere  it  ^eoaae  appitrent  that  the 
r«Malat«r  eould  net  toe  adjueted;    that   this  notice  of   election  waa 
given  te  plaintiff  iieiKediateljr  upon  It  heeoi^ing  apparent   that  the 
regulator  could  not  l>e  adjusted;    th«t  the  rei^ulator  vae  so  attached 
to   the  heatinii  pliuiit  of  defendant   that  defeniaut  waa  feairful  he 
eeold  not   eafely  re^^ora  the  aane,  but   that  he  tendered  and  offered 
te   return    the   regulator  te   plaintiff. 

DafMidant  alee   file'l  •  etatee^er4t  of  claiu.  in  off-eet, 
•ettlng  up  the  same  state  of     fuets  averred  in  his  affidavit  of 
sinrits,   offering  to  permit  plaintiff   te   remove  the   regulator  ASd 
slaiiaifig  da»%ges  in  the  suta  ef  |30. 

There  vaa  a  trial  by  the  court,   and  at  the  eloee  of 
•II  the  evidence  a  finding  vas  aade  against  plaintiff  on  its  elaia 
and  la  favor  of  def »n4ant   on  hie  off-eet   in   the  suoi  ef  $30,   for 
which  anount  judgi)«»t  vaa  entered.     To  reverse  th4t  Jttdipient  plain- 
tiff  has  perfect «'d  this  appeal. 

The  first  contention  ef  plaintiff  seere  to   be  that 
4«f«adaat  could  not  en  the  facts  recover  against  plaj^ntlff  on  his 
off-set   as  a  matter  sf  lav.      It  arguee   that  ae  a  condition  precedent 
to  recovery   it  vae  necessary  for  def jftniiaiit   to  prove  performMaas 
•a  his  pnrt  of  the  essential  requlreffiex.te  of  the  contract,    and  to 
this  point  i^rcell   v.    imtf.    iOH  ill.   348,    and  Mi>ell  Printia<y,  a 
Madlaa  Co.   v.   i*rairie  jyaraer  Publishing  G^..    246  111.    App.   loo, 
are  sited.      Thess  cases,   as  wiajuy  others   tiiat  axeo  ».if>t  have  been 


adi  to  •arxiti   ^tii  %t  ^alh%99^m  ii#«nr(»e>  xpSalu^^x 

bi.M<t  bttA  9d  lisiiiw  OK-I  t»  asjwt  »di  ^a»' -''»-«<    -»      "f  «.;?i*-r  eo«w  V#l 
•l(^   #aril   #fl»7iiR(i*  aidMiee^    '  ■'    *-.«rvri  toe.—,    ,....  '  >t4ftlfiXt  •# 

•tii  iAdi  ittbtatiiQm  ^^almo^^  il  iu^-ju  ui<»#«it^.':ti.-.l  'rill;  .  .-ig 

,^«B-        u!!&tt*'i«<? 
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o#  fcojB  ,#{Mn(#aeo  vitt  la  a>tMaBitiin»»'c  taiitt*x»9>>  'i  »  r:  jiu^q:  sit!  no 
.JjikO^/>*i.T3-Jifi2ttA  •«  •««  .111  (m  ,Mtf»  ^r../L/<nrnii'^  ^alo?  aiil* 
,001  .miA  .ill  AM  ,.iB.jusAiL^  '       --r^  ,ffAtArt?.  »y  ,«yojagU«^ 

tfaacT  «V«if  fifslai  MAi  #«iU  atMi.^^    ^.>m  ..  »»  .aaaiia  aaaiTT     ,b^tit  •xMt 


«it«4i,   hold  that  A  plaintiff  may  aot  rseoY^r  1&  a  auit  on  a  eon* 
traot  without  showing  eompllatjicc  on  hit  part  with  th«  tnrmtt  of 
it,  but   th«y  haw«  CO   application  hero.      Dofendant  i»  not   suing  on 
tho  eontmot.      Xh«   thoory  of  bio  »ult  io  that  hf  roaoon  of  tho 
failuro  of  the  guaranty  made  Itj  plaintiff  he  had  a  right   te  rca- 
alBd  the  eontraot  and   to  dei&and  a  return  of  tho  nonoy  ho  had  paid* 
Sko  omooo  cited  are   thereforo  not  in  point. 

J*laintiff  eenteodo  in   the  next  platt*  that  tho  Jadt^i&ont 
la  agalnot   tho  w  ight  of  the  evl  i«neo,   but  in  ortler  to  properly 
eoneidor  that  point   it  1«  Booeasary  first  to   dlspoo*  of  tho 
further  oenteniion  of  plaintiff  tnat   the  court  erred  in  porsittlag 
8ro.    Cawallo,   wife  of  dofendlaat,    to   testify  in   behalf  of  her  hue- 
band.      Plaintiff  huB  cited  a  nu»ber  of  aatuoritieo,    oueh  a«  locIioa 
en   A|5eney,  par.   100,   p.    73;   Ftiiyoop  ▼.    Curtio.   19   111.    456;  k^;i^oar 
w.   Heokothom.  44  111.   437,    and  Cahill'a  111.    How.    atata.   1939, 
chap.    Bl,    see.    9.    par.    S,   to   this  effect.      Here,   again,   there  is 
BO  doubt  of  the  eeneral   rule  of  law,  but  an  exnitin&tion  of  tho 
Mil  of  ozoeptions  diaeloseo  (what  does  not  appear  frea  an  oxaisio 
nation  of  the  abstract)   that  while  the  eounsel   for  plaintiff  at 
first  objected  when   tho  testioiony  of  Mrs.    Cawallo  was  offered, 
he  aft  forwards,   as  the  record   reciteo,    "agreed  to  let  witness 
testify  in  tho  following   ^ords,    'Let  her  go  ahead;    I  waiit  to 
cross  examine  her.*"     iiawlng  in    this  atanner  waived  tho  objeetion 
that  she  be  first  qualified   ly  proof  of  her  agency  in  behalf  of 
hor  husband,  plaintiff     vaunot  be  n<^»rd  in   this   court    to   tmeuplKdn 
that   she  was  an  Inoo^petent  witness. 

W«  will   thereforo  eonsi^Ser  next   the  second  point 
urged,  BSMOly,    that  the  judgment  is  manifestly  aeainst    the  weight 
cf  the   owidenoo.      Tho  record   disolosea  a  contract  in  writing  mad* 
on  Septeoiber  SI,   1929,  whereby  defendant  gave  on  order  for  a  he-at 
regulator,  describing  the  saKo,    at   the  price  of  #160,   pay  «»nts 


to  •srtmS  iOHllQanto   ^itiv»f^  i:-<.ri 

«Mt^  'to  ao«««Y  ft;'  i   ^ii^a   cjii  !•  ;(X      .;»04nla*»  •!!# 

.ftljtq  liiiif  *A  x*ao<B  '^^-^  't«  4nci»i  «  Aa<Mi»fe  »4n[.icie9  »iJl   toils 

to  tJiAtim4  ni  ic»fl»:&it  t^if   f©  '!<^e^r 

^aioa   ftaoona   »f(i    lx>«  i»,f'i«nyo   *tolo-r 

:il    ianiA7>A  ^acv  til  ,x'.X»«««  .Msf 


vitk  l&t*r«st  t«  lie  maA9  in  inntaXlsivnt* ,     ~Und«r  tba  h«ttdlng, 

*att*raiit*<  «nd  idSXTlot*  iii«  eentraet  stataa: 

"The  ooepa&y  £uaurante«s   that   the  regulator   to  b«  install H 
vill  operat«  tli«  dauipar*  of  tlia  hsatiUtt  pl^^t  en  a  ta<.paratur« 
ahange  of  tvo   dagraat  or  Iftaa  at   the  thereaoatat.**** 

Upon  the  trial  Mra.   Cavalla  t«atifi«d  that  ahe  «aa   tha 
acant  ef  iafepdact;    that  although  h^  al^.n«4  tha  eontraet  aha  at* 
t«i4ad  ta  th^e  satt ar  asd  e>n4«  tha  payiaonta  ea   tha  eontraot;    that 
tha  ragulator  installed  "would  net  work  and  naY«r  did  work;"  that 
iriie  had  pttcpla  out   aaveral    tl&iea  to  fix  it  but  that  it  vaa  juat 
the  aaaa  after     it  «aa  fixad;    that  at  great  expenae   »h«>  had  pur* 
ehaaad   several  kin da  of  coal   thinking  that  «aa  the  trouble,  but 
that   '*atill  the  regulator  didn't  work;*  that  they  nearlv   frosc  ia 
the  heuaa;    that   she  heraelf  diaconncct^d   the   r^-^^ulator  at  the  di- 
rect ioa  of  plaintiff 'a  agent,   who  inqtruoted  her  how   to  diaoonneet 
it;    that  ahe  had  siAde  aeveral   eoiapl i*.inta  about  the  ret^ulator,   but 
that   the  ool/  written  eo&plalnt   ahe  ever  made  waa  one  which  ahe 
wrote  on  January  15,  1930,   (which  4^>peara  in  eYidenoe  aa  pl&ijatiff  *a 
•idiibit  4).      i>he  further  teatified  that  en  a  certain  ocoaaien  when  a 
Bian  tr<^A>  plaintiff 'a  offiee  waa   there   fixing  the  re{g;ulator,  he   aaid 
in  the  preaenoe  of  one  of  her  neignlrara  tnat  aoaetiaiea  the  regula- 
tors didn't  work,   and   that  this  particulax  regulator  should  be  ra* 
turaed  ts  plaintiff. 

Mrs.  Blank,    a  neighbor  of  deftmlant,    testified  that 
ahe  was  at  def4n<)ant*s  hsas  «hen  a  aan  was   there  froK  the  plaintiff 
eocpany;   that   she  hftard  him  tall  Mrs.   Cawalle   that   soffistlMss  the 
regulators  didn't  work  and   that   thia  on«i  should  be  returned. 

At  the  clsse  of  tne  testimony  for  defendant,   ja^ttorney 
for  plaintiff  aade  a  motion    for  a   i  indin«i;  for  plaintiff  on   the 
olaixi;  and  on   the  off-aet,   but   the  motion  was  denied.     Whereupon  a 
sales  miinn^w  for  plaintiff  testified  in  behalf  of  plaintiff  that 
Ma  was  in  charge  of  the  territory  lii  suiah  defendant  lived   nmd 
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VAialML^  909  actt  9%otii   caw  04^  s  osxtw   •iii«cl  .  '  ^mh  Sm  c«w  siia 

•tfi  ••«l#*Aoa  tmiit   9ilmym^   .ntd  Hit:  :va«Q«o» 

•  acqi'****^*     .h»lmtb  Mw  aoi#(Ui  •«!*    *    '    , "0  o<<J   «•  *«•  al«l» 


«»•  fw&lllKr  vltii   the  oa»«:    that   eeBpl&lnts  h«td  b««n  r««ciT«d   froa 
dttf«ndant  tbat   th«  regulator  aidii*t  verk;    «bi  that  h«  invtrueted 
on*  •f  th<^ir  «Boloy«es,  Ur,  li«ttbe»,    to  ««   to   d«f$n<iact'«  hosv   and 
insp««t  the  rtgalator;    that  katthet  brought  bAOk  to  him  eartala 
intpootl«c  and  repair  ahasta  vhidii  ware  tsi^^ad  by  def«n«)ant  and 
alao  a  repair   ahaat  wnieh  waa  net   signed  by  defendant.      lliea« 
•heeia  were  eff«red  in  eridene*  and  narked  aa  plainiii'f '•  exhibit* 
1,    «'  and  3.     nie  aaXea  aanaeer  further  teatifi«dl  that  he  waa  per* 
toaalXy  fatiliar  vith  the  reguXatar  in   ((ueatien  and   %ha.t  it  worked 
perfectly;    that   there  irere  no  doToeto  it.  it  "onless  it  had  been 
ohancod  or  dar^atiOd  Oi^neo     I     l^ftat  saw  it."     IThe  witneao  did  not 
otato,  however »  when  he  had  laat  seen  the  regulator  nor  whether  he 
OTor  oaw  or   eiu^iaed  it  after  it  was  put  up  en  dei>ndant*a  prenisea, 
Hie  teetinony  therefore  has  nnry  little  weight. 

llatthea  t«»*tiried   for  plaintiff  that  h«  call -d  at  de- 
fendant *o  hesio  a  tttwber  of  tiaes  and   exanined  the  regulator  in 
queotion;    that  he  ealled  on  Doomber  6*   19  3$,   and   exjuulned  it} 
that  it  vas  then  in  good   ehape  fUid  working  pttrfectly;    that  ho 
called  again  en  I>oe«aiber  SI,   1929,   and   oxwained  the  regulator  and 
that  it  vae   thwa  all   right  and  working  perfectly:    that  on  January 
9,  1930,  he  again  ealled  and   examined  the  regulator,   which  he  found 
diaeonn«eted;    that  defeniant   thee   told  him  that  he  would  not  let 
hin  oonneot  it,    that  the   aeryive  man  had  been  there  two  or  throe 
tlM<'S  to   fix  it,    that  it  had  noTOr  worked   ri^^t,    that  it  would  open 
•nd   oloso  the  draft  all   right,  but  that   the  lire  would  go  out. 
The  witnesa   said    that  on  January  «th  he  exae^ined  the  regulator   and 
found  it  to  be  *all  right  an<i  in  good  condition. " 

Zh*  original   contract,    the   s«rrice  reports,   and  a 
letter  of  Kro.   Ua<rallo  dated  January  15,  1930,  were   introduced  in 
evidence  by  plaintiff.      These  deeumento  t«nd  to   corroborate  ira. 
Cavaile't  teetlnony  to   the  fffoct   that   the  regulator   failed   to 


•8«ii'r      .^fluifoa»'l»ft  <<4(  ltofl()|2«   too  B*-r   itsi.sw  i*fii:t«   tifkflrwi  m  mX« 
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koifQl  ajI  doldw  ,i«^«Xi>i!^ii  «:  ««•  hna  lMXX«o  ax«^  Ad  ,  ;€tX  ,9 

#•1  t«0  iiijUo#  ell  i&dt  mi.  .:»iii   jr*lA^a•t»^    >f«/fi    } k« #9i» ana »•  Ik 

aatiU  "xa  ow^  anaii^  oaa^  lutd  atm  •9lr^9n  ait.^  it  i9»nao9  mid 

aaqa  »Xtf9«  /i  i«iLi    «i/>^Xi   bai^sw  lavaa  hmA  iX  ..i  xtl  a#  9»mk$ 

^Hiio  o.j  EiXufsiv  aYlt  '%Jli  i»ii.  tAij>  »d;j  aaoXo  bem 

bae   teieXi^-ia^  aiil  fcaolAidKa  omI  ae  a  aaa«*iv  aMT 

*  ,aniithao»  Jkaaa  t^m"  »<f  oi  ^1  bovol 
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.'-.tX  Btmtitdofi'ji}  0i  bm»9  mtt»mt»ob  aaa^     .ItlfftlA/i?  trf  ialla^iTa 
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fiT*  •AtlsfaotioB.      The   ftYl<)«ie«  offered  en  both   sides  ie  not  I:/ 
say  »••&•  as   clttmr  and   «onTinelcg  at  it   liioulfl  b*.      'Ib«  eaac  ▼»« 
•Tidently  hurriedly  tried.      The   abstr&at,    bs  already  icdicatod,   !• 
nat  rallatle.      There  has  been   inserted  in  tha  bill  af  exceptions  a 
petition  ooneieting  of  several  typewritten  pages  «hich  certainly 
should  have  no   plaee  in  a  bill  of  e.xe«ptions.     ftliyiMy»^^^|iltHil^ 
ptiXiuuisxisxtKxxRdxBxazxtaxpxii^KatlxxxxxxxsKKXt.      One  ol'  the  vlt- 
Bssses  who   testified  for  plaintiff  had  ne  opportunity  to  kceir 
whether  the  regalator  eanplled  vith  the  ^aranty,   imd  the  eviftenea 
•f  iirs.   Cavallo,   t»nd  her  Belabor,  kre.  Blank,   te    the  «ffeot  that 
the  oiplojee  of  def<»idarit   told  the«^    that  the   regulator   should  bo 
return <^d   to   plaintiff  is  not  denied.     VI th  the  record  in  this 
oonditioA,  we   cannot   gay  that   the  finding  of   the  court  is  clearly 
•ad  SMBif estly  against  the  weight  of  the   flvidenoo.     fhe  court  saw 
the  witnesses  and  had  advantages  la  weig/iing  th-^ir  testin^ony  that 
this  cowrt  doeo  not  possess.     The  testtoony  off4>red  by  defendant 
shows  an  offer  to  return  the  regulator,   and  plaintiff  will,  of 
oeurao,  have  the  right   to   take  peaseseion  of  it  upon   the  payment 
of  this  Judcvent.      There  has  been  no  appearance  In  behalf  of  do* 
fondant,     liovortheleas,   after  a  careful    consideration  of  plain- 
tiff's brief,  we  are  of  the  opinion   that   the  Judj^ent  of  the  trial 
court  must  bo  affiraed. 

AfVXRiaB, 

0*C«anor  end  KoSurely,   JJ. ,   concur. 


Xtf  l*a  ai  •thin  di0d  a»  ft^ts'ilo  •«n*lTa  nifk.      .n«ii»Alal#»c  9rl^ 

«A«   •«««    flilX'       .ttf   klUa^    il    MM    llUt«lTil.M    IkAs   tai^Xfi    MM   •«#•«  t*ui 

\laluStm»  Jtotiiv  ssaAQ  ig»lii'Kiir#(jxl   Smx»w9>h   to  ^oXia UjOiOo  «*^ii4»4| 

dtf  JiIt/edR  xvaaSuufiat^iiy  imtis  j^At  bS^i  tit&^iv^'lf'tst   hy  '^t'lvftiam  *si$ 

Xi-tAmlit  ml  trupit  9*ii   i«.  j^ctiiMx  t  rnd*  $»&  y««»   iotmeta  9*  «A3i:^rhet9» 
Vks  iiiioa  '}ifi^     .•9Wtt)l«»  siSt  ^  ^rft^*-  mii  inRttxam  xl***^ln»»  htm 

jr«ftfcA«t«fc  i^tf  f5»«rVt«  "tiai«Ri;#«^#  »rft     .«•«•»<»«:  i»a  «*o*  #t»«fi  uliJi 
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BKLIVSiUSD  THK  OPIAilOi.  OF   THK   COURT, 
IMa  appeal  i»  pre ••out«d  ¥7  Adaif>s,   defend  ^t,  n««Bied 
la  »n  inforraatloo  l'il«<l  In   the  kuxiicLpal   eourt  of  Chloago,  irhleli 
•harc«4  hla  with  the  on'eaa*  of  fr«udul«iitly  obtaining  aonoy 
UBdor  faloo  pr«t«tis«s.     Yho  order  froa  wnich  Uio  appeal  vas  takon 
vao   onterod  on  Juno  3,  1930,   and  purport*  to  oxpango  eortain  p«rt» 
tf  tht  roeord  in  tho  oauoo  as  aada  by  th«  clork  on  January  27t|i 
and   February  i4th,  1930. 

The  infornatlen  waa  filed  X>eee£ub6r  7,  192a.      Xhe  trane- 
trlpt  ef  tti»  reeerd  Akoics  the  varloua  ordere  poatpor.ln^,   etc.,   and 
that  en  Mar^  14,  19 K;,   the  State* a  attiirney  re^reaent^^d  to   the 
•eurt  that  he  vaa  unwilling  to  proeeoute  further  and  an  order  waa 
«Btered   that  defendant  be  diaoharged. 

Mere  than  thirty  days   thereafter,  nataely,   on  Magr  SS, 
193C,    the  traneerlpt   es^^owa  a  petition  fUod  by  an  aasiistant   atate'a 
Attorney,    In  ehieh  he  averred   that  he  «ae  preaent  befor'^  the  court 
•a  January  37,  1930,   and   that   aa   a  aiatter  ef  faet  eessplalnante 
Beble  and  ThuioB  vere  not  preaent;    that  en  february  14th  alaothe, 
ae8l8t.>»ixt  State's  attorney,  «ae  preeent  In   court;    that  Adane  then 
informed   the  eourt   that  hie  eeunael  waa  engag«d  before  one   of  the 
Judgee  of   the  Criminal   court;    that  when  the  attorney   t^r  Adania   %r» 
rlTed  eo9pl>ilnant  Thum  had  left   the  eourt   rooia  to  keep  a  bueineaa 
•ii(ageat4Bt   aad   the  oauae  waa  again   eentinued;    t  ^at  neither   conpl»^iA- 
■Bt  Thuan  nor  any  etJhier  vltneee  in   th^  oauee  waa   sworn;    that  the 


r 


•*?M 


tP.iiiV.:  .Li>'il'A.yrj  .:■:. 


• 

1:0 

,»T 

,a»Aft£U 

TKOaAftt 

(  »ifur-ll*fH!^ 


tan!.  ,i*l»fe    ,»fls«r.- 


aeiiiiiigntatti: 

'-  ^ftmdB 

'iirt.ti  mix 

>  au 

■■  ;:v 

•dw  'iiif  la   is«t    fti- 


"■xm  mmmtA  ft  xi^ni^ttM  •MU  mtdw  tmstt   litu^u   ImtUtdiii  •Ai  to  •»)tlkyl 
•••siautf  m  q»0l  ol  «o«t  ^yuoo  eA4  it*l  bad  mmttt  ittmtUMl^mn  &•▼!« 


«I«rk  of  th«  oottrt  •nt«r«d  upon  th*  r««ord  la  lim  ottuse  th0  foXlem 

log,   to«wit: 

"JaauMnf  27,   1930.        Dafcridant  arraigned.      t'letMlB  not 
guilty.      Dofcndctnt  v&lYOi  jury  trial.      Trial  by  court  poet* 
peaad  to  Yolbruary  14,  1930;" 

and  fujrthor: 

*jrel>ruary  14,   19 3U,   trial  by  Court  rtto\med   and  poatpoaod 
to   yobruary  30,  1930;* 

tbat  iMth  of  aald  ordoro  wero  onttrod  erroneously  by  tJeio  e  art  and 

did  not  reeite  truly  tho  fatcte  aa    they  occurred  s^t   the  ti^ea  aeno 

tioned.      The  petiiioa  prayed   trtat    th«ee  orders  be  expunged  fron  tt» 

record.     The  traneerlpt  further  reeitee  a  aotion  to  atrike  the 

petition  frofiu  the  filea,   vhioh  wae  overruled   and  leave  waa  given  to 

fila  oounter  affidavita.     Other  affidavite  j«i1bq   appear  in  the 

transerlpt  of  the  record,    together  with  an  order  entered  June  3, 

1930,  «hie>i  reel  tea; 

"It   at^pearini:.  to    the  Court    that  an  error  haa  been  nade  by 
the  Clerk  of   the  Court,   it  ie  hereby  ordered  that   tiie  wo rda 
^Defendant  arraigned.     ]^lea     not  «j;ullty.      Defendant  valvea 
jury  trial.      Trial  by  court  oo&uikQnced  and  poatpened  to  February 
14,  1930,*   entered  under  date  of  January  27,   1930,  be  and  are 
haroby   expunged  frofa>   the   record   and    timt  the  werda    'Cauae  eon- 
tinu«-d  to  J^ebruary  14,  1930,*  be  eiitered  of  reeord  under  date 
of  Jnauary  »7,   1930, 

*It   further  appearing  to   the  Weurt   that   mn   error  haa  been 
Biade  by  the  Clerk   of  the  Court,   it  ia  hereby  ordered   that   the 
werda    *Trial  by  court   reeuoted   >md  poatponed  to  F^brustry  20, 
19S0,   at  11  o'clock  A.   i».  '   etUered  under  Asxtf.  of  February  14, 
1930,   be  and  are  h<<reby  expunged  t'roi--  the  reoord  and    that   the 
verda    *Gaue«  continued  to  February  So,  1930'  b*  entered  of 
reeord  under  date  of  February  14,   1930.     All   erdera  of  Juaa 
3,  1930,    entered  aa  per  Draft  Order,   approved  artd  ordered  filed.* 

There  ie  no  bill  of  exeeptiena. 

There  1«  a  eoBtrelliag  reaaon  «hy  thia  appeal  may  net 
Ve  eeneldered  by   thie  court.      It  ie   elexaentary  that   the  riiiht  of  ap- 
peal la  purely  etatutery;    that  the  aane  haa  not  been  given  ia  erimi* 
aal  caaes}  and   further,   that  ea  appeal  Ilea  only  "to  review  final 
JadgaientB,  ordere  or  decreea,"  etc.     a  final  order  or  decree  ie  oae 
that  finally  diepoaes  of  the   iseuea  between    the  parties  en  the  sierita* 


t 


»*M((#««4  ham  tn^mamat  jHljwoS  x^  lAiti  i,XAur49%* 

«*xow  serf/    ^jfeiii"   ;  it  it   ,tt»t«^  «;  ir.' 

';      ■     .  •  J  a»  •<!  '  . 

.tAit0  At  aNiTi»  a««#  #•«  MuS  •■••  Aftf  IjMJi    }tY»#»iA4t  "iX^iu*  •!   £«#4r 

laall  «»Jtr»n[  •!*  xla*  ••iX  X«»^«»  ar   tJi^   ,««wM-tirt   Mt«  {•••«•  JU« 

•a»  mi  »«'x««t  «•  MMo  X«Kn  A     .ai*  *«8*««i«ft  t«  •'n»»t«  ««#M«tft«l 


fti&th-aard*«  111.  H«t.  State,   cu«p.  lie,   ■•«.  91,  p.   2191.     7hl0 
!•  a^t  •tt«h  MB  ordAr. 

Th<»  j^?9«<^  haTlag  b««Q  Iteprovidently  gr»nt«di,   it  will 
b«  dltni  ••«<!. 


ttlflT      .leXS    .<t  ,19   .»•■    ,3iX   .q»ti9   ,.»tf«/i)   .1^1 


XIlv  a  tbitituk'xjt  'C'^t<*'>^va'i;«^rJ  i-(S94     MJbv^M 


,au»&imic  aAii<i<iA 


♦  t«on«' 


Iff  i«ei*o 


.^'^ 


S4Tfll 

LEVI  I  &  KCVIiSB  CO., 
a  Corpttratioc, 

Dafendaat  ih  Hrror, 

▼•. 

kORRlS  CHALJriS, 

Pl&lotirf  in  Srrpr. 


OF  OOOJt  <^UATy,        ' 

260I.A.  619 


Q^uvia^i;  'im  uj»iiiioii  of  the  couhi. 

This  writ  oi'  arror   is   eusd  out  \y  d«f enfant   in   th« 
trial  eourt  to  r«v«rs{»  a  jut^^tmt  is  th»  8u»  of  $7ftOii  onterdi  ia 
faToT  of  plaint ifl'  upon  th«  Tor^iot  of  a  ^ury,  motione  for  a  nov 
trial  and  in   arrest  having  bson  overrulodi.     Plaintiff's  aetiofi  was 
in  assttiepsit   for  ooc^iosions  allege;!  to  hars  besn  aarns^  as  a  real 
•stats  hrokor  in  proouring  a  09oy9ar  Isass  on  prcuisss  laie«xt  as 
17C'S-1707  W«st  Chieaffo   avsnus,   ChioaKO. 

Ths  Aoolaration  all«g«a  tJaat  plaintiff  hU  the  raqu^tt 
•f  dsfsti'Sant  ^rosursd  a  tenant  r«ady,   able  snd  villin«i;  to  l«ass  on 
tsriBS  naxrcod  by  drfeundaut,  by  reason  whereof  deferidmit  beease   in- 
debted to  plaintiff  in   the  svua  of  |11,797.07»  vhioh  was  th«  usual 
aad  sustoRiary  oharge  as  proTlded  by  the  Chicane  ^eal  Ketate  Beard 
i«   its  ssheduls  of  rat<os  for  such  services;   that  althoui^  thac  sua 
was  due  and  dcftsidant  a^^reed  to  pay  it  ar^^.  silthough  requeetnd  to 
pay  defendant  refused  to  do  so*     She  oouiMon  eounts  were  also  uttaehed 
to  the  deelaratien  with  an  affidavit  of  the  aneuat  said  to  be  due. 

Defendsnt  filed  a  plea  of  th<»  general  issue  with  an 
affidavit  of  merits,    in  whieh  the  mRployaeiit  of  nl^^intlff  »xi^  the 
alleged  fast  tiiat  he  had  prooured  a  tenant  ready,   willing,    «te«, 
are  donied.     The  affidavit  also   deuias  that  plaintiff  was  lleensei 
as  a  broker;    that  fair  and  usual   ouarges  Masunted  to  the  sus  of 
#11,797,97,   9nd  denies  any  proB!.ise  to  pay  plaintiff  any  sub  or  the 
aaieuat  provided  in  the  sshedule  of  rates  of  the  Chieago  Heal  'Estate 
leard.     The  affidavit  further  denies  that  plaintiff  proeured  a 
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,•00  xotnM.  A  imji 
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j  ,    <  -..vase  iiiy^mA 


I  ..' 


Slid    nl    j'\j»hn9t*>P  vaf   i^w<»  I>«i;f3    »i 
pji  Itt'iPinr,  OOlIt^  to  em»  ■  'cusjai^^ut  j»  o«i«v   ■       ,    ,fiiioa    ialtt 

lm»t  m  mm  Jhifi'sa*  tmtud  ttrsA  »#  r-^asXXa  titeisalMnoo  xttt  #t#«NS««««  4U 

.oi^eiriO    ,9£.'(t»T«  «ri«9JLtfd  #«eV  f)9tl»ei>TX 

out  jTA^d*  iffti/o^mki  i»cUt   j«»birx*tt  £(e(»«   sot  aoJu-s  tc  mluin^si^u  s|i   ai 

t   'o»i»Kiip9%  MniUQfiiia  hat.  31  ^aq  «#  hitnt^  J^tw/ii^^'ltfl*  J^<a«  «ub  •«« 

TTAUAcj^ii  ocX£»  oVAs   4(^tti)ao  uomivb   »^2     ,0^-      >       '    fi<»R^rl»n   iamtiwX^k  xm^ 

«*d#9    ,8alXilw   «^(|^««'X  #n»aol  «  ikotuootq  ^.E«ij  o4  9a£I^'    /(Mt  ^•1k•Xi^ 

fto«aooiX  •««  *!l^?n:xX«  imtii  mmlu^b  o«Xa  /Xr*t^a«  odl      ,h9ttmh  ••%» 

I0  m/M  *!■■  inuo3^.*  9'93t«xt(»   XitiiOii  i«a  tX«]);  4mdi   ix^toxd  m  9m 

9iiS  10  »  ^.ttiaXnA  }i  wmitkctrti  xihi  «»Xa«l)  ftoir    ,<rQ,V0T,XX# 

•#««Mii  X«oH  «]|«oliQ  oxi^  to  ooJA'x  to  •Xttl>o4oo  90*  at  kmhltnxt  ttmmm 

m  Witfoo«<(  ttl^cUoXt  $mAi  ooXaoik  loilittfl  iiwmhi\l9  •sfS     .ftiAti 


t«i«at  to  Btct  tha  tAma  of  4  99«79Mr  1«mi»  or  a  tansixt  itha  zefA 
vlth  dafandant  for  a  9?«>jr«Mr  la*«a:   th»t  daf emdaat  is  ind«Vt,a4 
la  aay  aun  whatrrer. 

Defandant  eontands  that  th*  plaintiff  eerpo ration  w»t 
■•t  authorlsad  ufidar  tJi^a  >  rjmu  of   tula  atata  to  angaij^a  la  tha  raaX 
•atata  brokerage  businwat:    that  it  is  cxprassly  forbiddan  Ipy  ohap- 
i«r  S2,   saotion  1  ( aa«  CahiIX*B  XIX*   Stat.   X9r^)   to  ar.gaga  in  suoh 
^usiaasa;    that  its   acts   in   that  raapeet  were  therefore  ag^inat  pub* 
lie  policy  and  veii;    that  so  rectovary  cfoul.i   th«r^fore  be  had  f©r 
it  a  aar-vlaaa;   that  in  oons«qu«ue«  tha  d^elaratios  of  plsiintlff  &n4 
9r9Ty  count  of  it   failed  to   atata  a  cau]f<!»  of  aetlon;    that  thftra 
vas  a  Tarivnea  tharafora  betvean  the  proof  and  the  pleading  «hieh 
veuld  re^uira  the  jud«;sent  to  be  »et  aelde,   «&d  tha^t  the  plaintiff 
•orporatioB  could  not  Vitofx  on   the  strength  of  the  fset  that  its 
•f fitters  ware  thet&eelTea  licoiiaed  *b  inUf  Idu^ls,     These  pciats 
are  siada  en  the  aut/^rity  of  ^berar  A  Co.   y.   SaeriiPtf.   325  111. 
Ajp9.   336,   affinaed  in   307  111.   Ittl.      Fne  points  would  hare  Kerit 
if  it  were  not  lor  the  f  \et  that  by  aaendB^^igite  to   par.    3,    see.    3, 
e^iap.    32  of   the  General  Ineorporatlcn  act   (Cfte  Cahlll*s  111.   R^r. 
Stats.   1939)    oreanisatien  of  eorpojratioj:ie,    Euch  &«  ple^lntiff,    "for 
the  purpose  of  aeting  as  agnnte  and  brcJkers  for  others  in   the  pur* 
ehase,   ejade,   renting  and  aanagament  cf  real  estate  and  laasehcld 
lot  areata,*  has  been  expressly  auti;:erl»ad.     Apporeritly,  hewcwer, 
the  prohi\;itloB  (we  presuBe  by  inadTertenoe)    of  thf'   first   seetloa 
against  organixatloa  of  sueh  corporations  was  not   elininated.     More- 
•T«r,    the  eap&elty  to   sue  was  adiSiitted  by  the  plea  of  the  gsaeral 
issue  in    the  abeenee  of  a  spf>oial  plea  setting  up  the  laak  of  eapa« 
•Ity  •»  that  the  aeatract  was  ultra  vires,     Tpwle  iBabor  Co.  y. 
Andereofl.   281  Pae.   600;   sJlf^aadale  Lumber  Uq.   v.  Beotoajn  Lutaber  Co.. 
l»a  JLo.   App.   3M:   aailey  ▼.   Valley  liat'l  iiatUc.   127  111.    332;    fheatley. 
»aek  Jt  C«.   V.    Chioago  Xrust  &  iaaYings  Banit.  167  111,   4a0i    OiiaaMO 


jbH^ii  exit  oi  •&»»ii»  4^   •#«#•  siiU  'io  swii  '   e^t^   v»l>a»  ft»«iT<»if^u«  #•■ 

Oun  III  #«•««•  •#  (<^«i  ^  .£i^  «*xiir£«0  *»»)  1  is«i;4»««  «Re  ^# 

•s$>  ^»trv»»'X  dit  l«rf  'Hit  ijtifXPC  all 

bA«  Illifli4!l7  la  aci;tirSAl6»ft  fii^  ft9a»up*«Hf>ti  at   tuHS    {•<9ftttnt»«  «#1 

«tl  tojf^  #»jil  fejeU  to  iiS^iOixSM  9!li  (%a  f»rB*«'x  ^«n  htsvo  aai#6t*«tM 

t^ttioQ  *««i^     ««Jt«;uftlTl1^«t  9*  fra«&*t>U  a9via«fi«»iiir  aie*«  anaoiYla 

.1X1  «M   .v»ili»«)^  .y  ..ft^  A  t»^»atel,  1»  i&*li«d#i»  an*  n«  •&•«  avi 

'tbKi  Btu  itl  at'»rfto  '>tsf  ib«Ui  tJn^^i*  Ciii  aai.*  -')ie«rt»^r  atli 

^loM     .h^tmalnlU  ton  «4tw  sfl9ll«tor:a&   dov*  t^  tmttjninsj^xo  iwnU%M 

XAKttAaji  axi^  10  «»Xg  adl  t'J'  ft*m»t^  ••v  «««  ««  xtia^^M  a^fi   ,t»5r« 

•>A(!ii»  !•  :i»«X  *ill  tfU  3al»t9«  ««IC[  lAlO'^qi!  «  !•  MiMatfA  ajft   «i  Aatal 

-r  .60  ^otfitti^alirtT     .sua  i22lH  •••  t«^*«W  trtf  ♦•Ki  «  Xff 

.nXltttf!  :tu  .XXI  t«x  ^yf^y  |*f^»  ta^jt^v  ,t  tfflM  :«•«  -^^^  ••*  ^^ 
toe»  .XXI  rdx  ,^««g  na"ifTiff  i  HffiT  Mwrtf^  i'^  -•»  ^mal^ 


Pntwafttlc  Tool,  Co.   v.  fcuii.^«li.  107  lU.   Ap^.    344,      It   follw*  th«r« 
in  no  merit  in  th«  oent«Jriti«iii  of  d^tstidant  that  th«  pl&ictlff  «er« 
9<»r«tleB  was  n«t  duly  li6«aB«4. 

D(if«n<4af!t   !«1bo   ooat«n4«  tiiat  the  vdrjiet   is   insosflis- 
ttiit  vlth  the  proof;    that  plaintiff's  olaim  «ae  for  311,797.97  aad 
that  the  oroof  ohowed  that  either  thAt  aaount  «ao  4a e  or  nothinn; 
that  th*  ▼erdii.t  for  onl^  a  part  of  th«  alalia  ^aa  a  eoi&proal»«  ver-    . 
Aiet,   indioatiog  a  l^ek  cf  Aixe  oonsideration  of  evidfinoe  oxi  the 
part  of  the  Jury.     Defendant   eitea  aelaiaakoe  v.  Vtctory  leg  &  Ic^« 
creaa  Co. .  S4fl  111.  Ai^d.  173,   ^^a  c^iix&r  siihiX^ir  oasee  f^hioli  so  nold. 

There  night  be  eor>@thiaj^  of  aerit  iu  thim  eontentlon 
were  it  not   for  the  faet  that  def«mdant  offered  e>id<»noe  in  his  ovn 
behalf  tending  to   ehev  that  a  leee  aiiouni  was  due  on  a  nuajfituyy 
WOTUi,^  hAsie  th«  that  olftireed  "by  plaintiff  and   aek^d  two   inetrue* 
tions  upon  that,  theory,   nhleu  the  trial  court  allowed.     He  "OLoo 
ttTftted  that   thftory  to   the  Jfury,      H«iriBg  tri«»d  hi«  oa«e  upen  one 
theory  at  &i»i  oriue   and  lost  it,  he  csnnot  be  penal ttsd  to  try  it 
•n  a  dtff«r«it  theory  iu   thie  eonrt  and  ftucesed.     I£artin  v.  leglif  ^ 
91  111.    Atsr..    41;   .Troef>  y_.   Rxihp-ri^^.   176  111.   App.   137;   4  Qorpun  ^urlt, 
p.    718,    »ee.    361»,   i».    717,    BOO.    86^8. 

Def end«3t  also   eont^nda  that  a  new  trial   ehoulr?  haTO 
feowa  ({ranted  on  acco JOt  of  the  talHonnduet  of  on»  of  the  bailiffs 
In  eharc«  of  the  Jury.      It   is  ooBt«nae4  thwl  the  bailiff  without 
leare  or  authority  entered  the  jury  roon  after  the  jury  hod  1e)««s 
deliberating  for  some  hours  and  told  the  jury  that  h«  vould  le«k 
thea  ttp  if  a  -verdiet  was  net  reached  in  fifteen  alnutes.     It  Is 
urged  that  thie  sisoonduet  on  the  part  of  the  offieor  was  so 
serious  as  to  rectuire  def-mdant's  motion  for  a  new  trial  to  bo 
granted.     Conooding  ouoh  conduct  by  the  bailiff  to  be  iwproper, 
the  affidavits  subsitted  in  support  of  tho  motion  for  a  now  trial 
are  not  eonvinoing  siaeo  they  are  based  entirely  en  hearsay.     Ko 


,bXo«;  wi  itoiiftf  8««*ui  x^ilala  taHia  £^iU5  ,*rx  .trk^x  .Xii  SiMS  .  ••j'„.?5£ir»5 
a«e  «iil  tti  MsA^i-rtt  iMmTto  Sw«kmt»i^  tt^  ^»\  ^Ai  tut  it^a  3X  9«4»« 

«>«X#s  •!!     ,ft*woXi«  ?^«<^»  Lnlti  »«^  fioiie"   ,i5?t(K*/f*  :»«rf#  fl«HW  «aol^ 

•Tj^td  JbXiiQito  XftlYtf  ^mn  «  jm-!^  n&m^acm  «i»X«  ttmhrnt^^ 
n'^*ttlt»€  ftrf*  Tti9  •n*  to  Hrbanofiim  nsit  to  tim^onwi  irc  ip^ruets  a»«jf 

MMd  fiAit  ^tvt  Aiiit  r(»tl»  «ID««  ru?t  •A^  Ji*«*#si>  i;ti-s««(^iui  I*  •▼««X 
llooX  ftXir«w  9ii  Tl«ii*  X^i  •Ai  t^SH  hru  StuoA  MMHi  5*t  sMli'BYfttflX** 

eX  4^X     ,99Svnim  a»9i'tll  nl  Mito**t  Jf«n  •**  f»lMc«r  i-  tX  qu  cMXtX 

••  Mtr  tiKiltlo  sdl  t«  ihut^  (uU  ntt  t»tfhno»iilin  wXA^'  itufif  &*«9Uf 

«er  •*  X«Xil  w»a  m  Tttl  aets^m  n*timtm'int  «Jt«rjMrtt  of  i«  ovoiVH 

,tiMt«'i«rat  «<rf  Z'.i  tit  Van  t>^  \<S  foi'»»noip' riw?*  nttXM»««oO     ,^»tnm%% 

Ulfi  w»it  «  tot  noii<w;  oit^  to  no^^ifMi  nl  tf*Uiatim  •ilrmbxru  ortl 


affidavit  »f  any  Juror  or  any  Qthetr  psreon  h».ritxg  diraot  ilcnowlc^dgft 
vat  »ubmitt«d.      Ih*  tr«rdiet  of  a  jury  ought  not   to  bft   nmt   <»si4c 
myoB  •ueh  a  showlBg.     Ltaoh  t,   ttlbur.  91  E»bi».    212;   TiMrl^n^  y.^ 

^.   y.   R.  A.   Co..   17  a.   I.    708,   84  Atl.    4«2;  iS^aae  City  ft,  li.    Jo.  v^ 

198  Ala. 
J^UiJl.A59.     13  So.   65:   f|AU\¥»t,.TT   gi4,^<?:V,«fflSI>   «»  Va.   to,     1   S.I. 

4<5'';   ^hyoloe  V.  mmfk.   75  Sa.    466. 

It   is  eoat«nd«4  in  tho  next  plfs^eo  ttiat  the  aourt  mrrttA 

in  admitting  in  orldcnoo  two  vrltlnga  whieh  appear  in  tlie  roeord  aa 

piatntlff**   #ahlt!it«  2  «nd  6.      Esthlbit  6   ia  &  l«tt<»if  wrlttan  )>y 

I.  W,  Karaus,  a  salowBan  for  tho  plaintiff  eompany,   to  Milton  R. 

Callnor,   tli«  propoood  lesoec,   on  imy^er  15,  1$3S,   and  is  as  follows: 

"Dsar  Mr.   Callner: 

*«  w^r#  ftdTtfSd  tf  Mr,  Cbslfin  to  mast  sr.  toyiton,  hit 
attornsy,   this  aftsmoon  eoncsasine  ths  99  y#ar  leas*  on 
1705-07  ^,   GhlCAec  AT«ntts.      At  our  abating  with  kr»   Lsyiton   ths 
folloving  points  wsrs  sugg#stsd  by  him   to  bfii  tsnbodisd  in   ths 
I  pass.     Tbsy  ^r#  in   f>uJt   tsis  very  terms  ard   cenditions  outiinsd 
by  you  and  kx,    Chalfin  during  our  as^tinfj,  st  your  offies  yesterday* 

(1)  iSC.OfO  spcwritv   on  l^ass.      Thiic  security  to  remain 
until   soffiplftisn  of  bull  Un^jt  iMd  to  be  rsturne^d   to  Lsesss  upon 
eomplstior    of  ^u^l'llnii, 

(2)  Thsrs  is  to  bs  a  bassmsnt  of  djr  fsst  from  ground  to 
offlllng  ortverlng   th»   ^ntirs  lot.     Bulldini-   i»    to   be  of  not  Imtiu 
than  2  stories  the  second   floor  to  bs  of  &t  least  13  ft.    in 
haii0t.     Plans  ^nd   sp  sol  fi  cat  ions  enbodying   the  above  points 

to  bs  &?prevsd  by  l>sscor. 

(3)  If  a  ons-atory  builv^int:  is  built,  a  foundation  ie  to 
bs  providsd  strong  enough  to  oarry  a  three-story  building.  The 
first  floor  of  the  building  in  to  b«  ussd  sxslusivsly  for  sssr- 
eantlls  purposes. 

(4)  In   the  event  the  building  is  not   oonstrueted  within 
ths  provided  period  of  five  years,    eertain   ind-anitleB  In   favor 
•f  ths  Lsssor  should  bs  prolded  for. 

(8)     All   rents  to   be  net  rents  to    ths  i.sesor,    the  Lessee 
pwylng   eueh   lt*njs  ae   inaurfuice  of  biiiirtlng,   g^rjeral   taxes, ftc. 
In   the   event    Uiat  a  Xn-n  io   passed  basing   taxes  on   the  inooiac  of 
the  building,   lessee   ii*   to  pay  suoh  taxes. 

(6)      Ihe  rental  to  bs  |lO,CiuO  for  a  period  af  10  years  and 
$1?,0<)0  for  a  r?«'rio,'1  of   80   years.     R«sr.t   to  be  payable  serA- 
•entt%lly  in   advanes.  Lessee  to  h«ve  option  to  purehass  ths  fss 
within  a  p«»rVod  of  two  ysars   froR^  date  of  l^as*  at  a  prios  of 
1170,000, 

Plsaso  notify  us  what  arrtijigetients   to  wjike  t'ith  your  attorney 
for  the  purr^oee  of  asstiag  kr .  Lsviton   to   oloae  up  the  matter. 
Thanking  you   for  an  issfsi^dlatf*   rppiy,  we  are 

Very  traly  yours, 
X.W.  i^,arous 

ifori  Levit  4  Eovner  Co." 


•-^ha Ivatai  »9*xib  ||itiir«<i{  amf^  t»<f»o  x^  tp  t«tir»   r^'.<  'it» 

.£XA  sex 

«.«   f>TO»»t  oA*   ni  tfitnni^   -'    '  ■"    r.-jHlJJtxw  otri  «ea«ftlV9   aX   .^ai-?..- 
:«.vo;Xc"t  M  «1  fcJtw*   ,»8*X   ,  '  '  *-'r-«v^.'  ^«^««.-    ^el<lo^'^•¥'«  --'-■■!    .i^nftA^ 

«i|*I   ,^on  'to  .#©1  *• 

«i  .n  I-  -'  toon 

9i  al  a  ^"    "     -    ''   :     .;■■.'      '■ 

«i.cj^i'!i-  !>«"-    "*'  ■'*    ■"'"•'"' 

■sov«'t    tit   «*  *-^' 

•»«»*i  «^  ,toii«»4  •ill  "^ 

X9art9iSj»  twoic  /f*iw  M*J»  ^  ikia»«tf%iiMTtm  itM.-i*  mu  %1tion  nm.- 

,  mxu&r  -r^- 


PXAiAUrfB  oxSU^U  2  19  a  latt«r  0igii«<i  1»7  plaintiff 

Vy  Ita  •adesattm  J.   W.  Koyner,   la  41r«et94  to  def «n<lsi&t   %x^r1   is 

fta  follot^s: 

^Bo-feuher  14,  1P2?*, 
D«jyr  «r.   Chalfln: 

Foil  aw  lug  til*  meeting  that  you  3agr:,f!«tf><3  w«  huT*  irith  your 
atiomey,  Mr.  L«Tlton,  we  cubetltt^td   to  «>r.   wAllner  the  fln&X 
ilraft  of  tersis  whioh  i^r,  Loyitan  outllne<3    Co  un.      Inose   tartso 
»re  in   «>fr«et  tu«  «iHb«  as  iuose  utitXii^&d  \>y  yeu  Ufid  kr.    >^alln«r 
in  ;il«  ofMcQ  on  liouA%y,     ^r.    Gbllniir,    u^t  v$«   iufcrri©/!  you  thla 
aiming*    !•  nov  readjr,   aa  ha  waa  ob  ji.oiid&y  whoc  wa  all  mat  at 
hit  ofi'loa,   to   ?fl9tt*jf   into  th«  x«iiiwty-i*iiio  y4?(4ir  Isuao  iw^ctiUateljr 
lia  aeeordanaa  with  th«ae  teri»a  outlined. 

Aftar  a«9lng  you   tfiia  aorning  t^i^  foiiowsd  your  augmentation 
ttB4  «all«d  Ir.  J.ovlttiO,   t#>lllAc  ixijm.     iimt  yeu  advieei  ue   to   aak 
hin  to  mak«  arraag«i£unt3   io  M<()«t  i^^r.   Cc*i.lu<»r*8  Ia«/yers   for    tha 
parpoaa  of  drawing  up   the  laaaa.     iir.  Leviton   told  us   tiiat  !>«- 
fora  tajilng   taa  Sautter  up  vita  Mr,  Gta.ln«*r*o  attorneys  h»  nm'iteti 
ua  to  aattla  tha  Queatlon  of  ooiamistion  wltU  yau.     Wa  wara  sur- 
priaad  to  n(Mur   thia,    b«cau8a  wc  did  flot  know  th<it   thsra   ia  i&ay- 
thing  to   aattla.      llii«r«  ia  bo   QueBtioB  about   th^  comralaaion. 
¥ou  have  narar   qaaatlonod  it,    awd   «▼««   as  late   ma   tills  sioxnlag, 
vhen  k'.r,  Ir^arcua  and   I  vara  at   your   8tora«    thera  was  aotJtiing   aaid 
liy  you  that  ^oald   indieata   that  you   ara   questioning  the   ooisuGis- 
aioB   aarnfld  by  ua   in  nagotlatln^  thla  leaaa. 

Wc  do  not   t  ink  it  would  )»»  advietibla  to   dalay  Arnviinst  tha 
laaaa.      It   took  »  ^raat  deal   of   ti£ia  mcd  efiort   to  nogotifitt<&  th*a 
adw\*nta«^aeua  Icaae  for  you.     iiow   ta&t  you  tuid  'i>r,   Ci»llii«r  hava 
both  acr^^d  on   tha  terus  and  all    that  rai.ain»   to   be  done   is   to 
look  after   the  la^al    «nd  of  It,  we   eug^«at   th&t  you  prooa^d 
without  delay. 

Vary   truly  youra, 

Lavit  &  Aoynar  Co.  hy  J.  ^.  Bovner." 

While  botfi  of  theaa    ^oouBseKte,   particuliorly  the  letter 

•f  Kovaisher  I'Sth,   are  undoubtedly  in   eoa»e   reap<eta   aelf-serving 

and  henea  not  adriaalMe  for  tha  Durpoae  of  hindlng  defendant  (Gliaha^it 

w.  LiTeraidp,#.   143  111.   160;    City  y.  Mci^^aehnay,^.  SOS  ill.   46)3;   ailjL 

Tp   l>rattA  ^  ^^«   11*)  »   *<*  think  they  tixe  »o   closely  eoniieot^^d  with 

the  subjeot  matter  of  tha  proooaad  leaae  that  for   the  ipurpo@e  of 

indioatlBg  tha  aerTioea  aatually  performed  on  the  i^art  of  plaintiff, 

the  court   did  not  9Tr  in  reeelTing   the   aeua*'  in   evidence.     Hill  v;^,. 

CaraoipL.   177  III.    App.    314;  l.ovln^;  v,   limifi,   130   III.   App.    614; 

Rounda  v.,  Victoria  Hotel   Co..   184  111.   App.    8G0, 

Xhc  oont  rolling  queatlon,  hawaver,  Itetween  tha  part  lea 

arisee  out  of  tha  eontention  9f  defendant  that  In  ylew  of  tha  aubjaet 
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■*tt«r  th«  «!uiy  of  th«  broic«T  vas  to  1»ring  the  i»artl«*ji  td   tl&«  trails* 
Mitlon  tog«th«r  usxA  that  ttm  minds  of  th«  prl»6ip«ln  mAtt  m«i«t  «n4 
«£r««  net  only  uipaa  the  cardinal  peinta  but  alao  upon  all   t4»rsRi  »b4 
coadltlona  of  tha  nro^entd  l#%a«  an')  th«  covenant »  sn4  %gr««:,>«>ata 
tbarala  centala«d.     Flai&tlff,  o»  the  etker  hand,   oont«nd£  taat  tha 
%rak«r  waa  a1>lltf&tc4  only  to  iprooura  for  d«f«»dant  a  laaaaa  who  was 
raady,  willing  -mA  abla  to   «&t«r  into   tha  9e-y«ar  leaaa  upon  tha 
torma  mn-i   eo&dltlona  px-ovl<fa<!  try  d«f<mriant   asd   that  plaintiff  vaa 
tharafora  antitled  to  a  eoc^laalas  ctob  thatti;;h  »e  l«aaa  or  Mndlng 
aaatraet  for  a  l«!aa«  «aa  ^xaouted.     Baeh  of  th»  p»rtl««8  citaa  eaaat 
vlileh  It  la   elalt&ad   suetaln   the  respaatlTe  eontantloaa.     Bafen^nnt 
rall*»a  on  W^|,a9ft  y,,  M,^^<^,  153  111.    304j  Ltmrmo*  ▼>  Rhodaa.  183 
Zll.  96;   9},\yfr  v,    Si^tU^,   833  111.    537;   Oavla  t.   aottaolua^,   141 
»,   r,   ^pn.    5ia.     Plaintiff  ralloa  on  Harahgr  v.  Walla.  103  111.   A^p. 
418;  Rttafaklawlcg  v.   at.  aaorRa.  22$  111.  App.   310;  tflatt  v.  Adama. 
2Sfl  111.  App.   391}  l.ttoafl  ▼.   Schwa rta.   843  111.   J^p,    413. 

Without  undartaklng  to  r or law  theaa  aaaaa  at  length, 
«a  do  not  think  that  th«y  axpraaa  Katarlally  dlTorgwnt  vlava  upon 
tha  proposition  of  when  a  hroker  la  and  whan  hi>>  la  net  «ntitl«i!i   to 
a  aaaailaaiaa.     la  tha  flrat  Inat^ica,   aa  all  thaaa  oaaaa  hold.   It 
■mat  4apand  upon  tha  aatual  eoatraot  aada  hotwaan  tha  parti aa.     If 
tha  owaar  of  pranlaaa  llata  tha  aaaia  with  a  Vrokar  and  raqueata 
that   tha  1»rokar  prodaea  a  party  wha  vlll  althar  laaaa  or  buy  upaa 
•artala  axpraaa  tarma  fully  statai,   and  If  tha  brokar  witlila  tha 
tiaa  llaltad  produeaa  aueh  a  party,   raady,   able  and  willing  to  laaaa 
•r  buy  upon  tha  axpraaa  tanua  autriorlxad,   tha  brokar  la  undoubtedly 
aatltlad  to    ^ia  eomalaaloa,  ualeas  thara  la  an  aa^raaa  «ontraet  to 
tbia  oaatrary.     Tha  o^^mar  oan  not  daprlva  tha  broker  of  juat  aoBtpMi- 
aatlaa  by  rafualng  to   aall  or  laaaa  whan  a  ottatomar  eoaplylng  la 
•Tory  raapaat  with  hla  »tata4i  tanui  haa  ba«»  produoad,     £aith*r  woulA 
tha  faot  that  aftar  antarlng  lata  a  oontraot   tha  purehaaar  or  1 aaaaa 


bcu'   9^0L  t%tm  AJUMileal^Q  *ii#  to  tfriisia  •tfi   Jji{(3  bsui  Yft<(^*SO^  n9li%M 

««ir  lit  ^nix-Id  »*iirf>       >         .sf»«e!«^»ft  *C*  !««hir-;T^  tinot$,  n9$ 

•»•««  »«*ia   a^i^.  .o«*t»(Mt  )«•• 

. ^/.  .ill  eoi  ,fiA/»»  »y  nmy^  «•  >»"  •* 

.!$#sn«il  iTa  9»»jia  ftemii^  m*iw,i  o»  j^nilU^tfftgw  I 

1  •9a«i9  ••''  t«Al  S»iil  0iU  til     .a#i«ai«u*  « 

tl      •a»l^'M<{  0JtI#  fit.  '>Afta  ijtuf9*  •dt  smmvv  ^a»<!«^  itirm 

9tU  MiiCtlv  a^xQtif  •<»  11  biut   , $•#«!•  t^i^'t  »««»*  •««^9X»  al4i#t»» 
••••1   0}   aallllw  tiM   oi<r«    f^M*!    .Y'^il  «   <<«««    •t9U»Ot«    &»llMli  •«!# 

ak  lAl^XqMM  VNnMM*  m  wftv  •««*X  i«  lX»e   •!  ^iai«ul*t  ^tf  Ml#«« 
ftlaow  -x^AilAft     ,H>«Ml^oi4|  miHr  tAJf  tartar  »*l«i«  *1«I  liJ^lw  t»*c««iK  Tt*T» 


■il^t  r*fa««  i«  T»«rf0rn,  txo«««  th*  pw»%r  frcK  paying  i]i&«  ««MMbisi«a 

•«m«4.     On  tb«  oth«r  h«nd»   although  &  eontraet  Klglit  be  •Bt«r«4 

into,   If  it   tihoult}  lAtcr  d«Tftlep   that  aa  a  r«9ult  of  th«  inoai>aeit;f 

finaacially  or  eth9rwis«  of  the  party  ^ruiuood  It  van  i%]?os»ibl«     %• 

•nfaroa  th«  duntraet,   tha  braider  vduld  hava  failed  in  one  ef  the 

•  eeaatial   things  neeeeeary  for  iiim  to  do   and  hia  eo^^miaeiOB  would 

aot  be  earned, 

the  facte  in  this  «aa«  in  brief  are  tlmt  def^adMit 

wae  the  owner  of  the  property  whiah  he  prepoeed  to  lease;    that  it 

wae  inproired  by  a  building  and  that  he  «aa  in  poaaeeeien  of  a  part 

•f  the  eame.     Plaintiff  had  aeted  a»  hie  agent  In  eeeurlag  tenante, 

and  plaintiff  erepoeed  to  def«HRdanty  or  Tle.<^  vereji  (it   is  iana* 

terial  whi^)   that  plaintiff  should  obtain  a  eacto»«r  for  a  9e*y«ar 

plaintiff** 
leaao  of  the  property.     A  nimb^r  of/eaployeee  testified  in  great 

iatail  to  the  effect   that  defendant  vao  told  in   the  beg inning  that 

he  '0014  hare  to  pay  a  ofHsaiiesion.     Xhie  is  denied  by  defendarit, 

Wtid  on   the  contrary  testified  just  as  epaoifloally   &hac  he  said   to 

the«  that  under  no  elrwaeetances  wcul<1  he  pay  the  ooisaiieaion.      Xf 

the  ease  turned  upon  a  question  of  Toraeity  between  these  witneeeet 

it  flULght  be  regarded  as  settled  by  the  T^^rdiet  of  the  jury  ecntrary 

to  defendant *e  eontention.     A  »ueh  nor*  signifioant  fact  appears. 

An  examination  of  the  evidenoe  dieeloses  that  the  terms  of  the 

99-year  lease  which  plaintiff  was  to  eeoure  were  not  agreed  upon 

•Ither  at  the  tine  of  »Biployi««nt  sr  afterward e,     Tho  witnesses  for 

plaintiff  (ell  of  whesi  in^pear  ts  be  very  much  inti^rested)   do  not 

testify  that  any  ouob  terms  were  agreed  upon  further  than  that  the 

lease  should  be  for  the  tens  of  99  years,   end  that  the  r«At  re* 

served  to  defi^ndant  was  stated.     Thus  oiost  Material  and  substantial 

Blatters   eonoeming  the  lease  wers  left  without  any  »4{ree%<»it  or 

undorstandins  whatsoewer  between  the  plaintiff  broker  and  his 

•usteaer.     Later,   aeeording  to  testiftnony  subasitted  by  plaintiff. 


.ftpaiusft  '^  i  ioa. 
#Y^Q  ^   I-:?  itei«»»««oiQ  Hi  4UIW  f£i  iA4«  liOA  j|X|IAiiu<f  •  t'  h«V9i^F«i  t«ir 

ooqv  ^»in]H  ^OA  •liv  tiiittf*  #i  «««  iitijTAJtAX*  A^ite*'  •««»!  %<i«f  99 

Ojf«  t«44   a«/<<  "lofii^Yvt  M%u  6*«t««  tt«v  t«Rf I  tifttfA  xam  imii  x'^li—i 
«tii  <«*%  •tli  imii   baa    «sm«i|  99  t«  «ii««  tisLI  %ot  9tf  tlvAm  otooX 

O^    JMUO    lOJiOWf    tll4fOi«X4    •tii    «ftOWt«»(f    %*TI»0«#i(ilV   |MiLU£M^«1*b«» 

^llXinlitU  z^  h»iilm^v  t******®^  •*  fOifriooo*  ««oi««(    ,i»«»*wi^ 


it*  cftlcaouyB  karous  found  a  jirosp««tiT«  t«&«&t,  MltoB  ii«   Callfi«r« 
«b4  «ei  ill*  a«Jtt  d«|r  ftoTner,   tu&othar   ftAl««&aa  r«r  ^li^ii^tlfl',    ca11*4 
•a  4ef ^dtmt   aad  told  him   Uaat  SallB*r  had  offered  to   take  tJ^« 
l*Mi*  and  to  pay  th*  aanaaX  net  rental  of  <^X^,000  a  year  for   tJsi* 
flrtt  tvtnty  year*  aaA  112,000  a  ytax   for    th«  raatainiag  soTanty- 
ftln*  year*,     0*f««4ant  «a*  not   •atiRfi«d,    and  i^-ai-ous  a^ain  tooit  th* 
sattor  up  with  Callnar.      Sallnar  finally  proposed  that  lia  would 
pay  llCfOCC   a  y«ar   for  ton  yftara  and  412,606  a  y*akr  for  oighty-nlna 
yoara,  and   ta*  aalowiton  of  olaintlff  inforKAd  dof«ndant  of  t&l* 
•ff  Ar.     thoy  aay  that  dofMidant  ojc|>roaa«d  his  aatlaff^ietion  fcutt 
inquired  vnat  kind  of  a  building  Calla«r  *j^«ct«fl  to  «reot  and  vat 
infor^od  that  it  vaa  to  bo  a  t«o*story  buildihig.     Oofeiidant   than 
told   th«a,   ai   thoy   aay,    ia  go  ah«ad  with  th«  d«al  and  to  arrang«  fmr 
a  moAting  vith  Callnor,   at  vAiah   tiiaa  omor  tttr»a  nii^t  be  thraahed 
•«t,   and  pursuant  to   that  propoaal  a  ja««Un£  vna  h«ld  on  ^<»r«mb«r 
18,  19Sa,  in  Calmer 's  off  loo.     Vitnessoa  for  plaintiff  testify   that 
Callner  at   that   tisxn  said  he  was  '^illine  to   enter  ln%o  a  lease  of 
the  property  for  99  years   and  to  pay  a  rental  of  |10,000  a  year   for 
tsB  years  and  |13,0U0  a  yi^ar  for   th*  fsi».iain^  elghty*nine  years 
of  th*  taroL;   that  Callner   said   that  he  would  erect  a  t«o>8tory  eoa> 
■eroial  building,   ooTfiring  the  mtire  lot,   with  as  9f  foot  baso* 
naat   ^d  a  19  foot  soiling  for  the  first  floor,   and   that  defeedaat 
•aid,  *fhat  is  all  right  vith  me."*     fhay  testify   that  Callner  aeked 
whma  he  oeuld  get  possosaion  of  tha  property,   etating  that  this  was 
iaipertant  beeause  he  had  a  certain  tenant  in  aind,   tund    that  defent** 
ant  replied  he  eould  get  poescseion  by   the  follotring;  U&y,     LeTiton, 
who  aoied  aa  defendant •«  attorney,  was  present,   and  plaintiff** 
teatlKony  is  to  the  effeot   thut  irtriton  ^skad  Callner  who  should 
be  designated  as  the  leasee,    to  %hioh  Callner  replied   that  he  would 
take  titl*  in   the  name  of  a  corporation;    that  Loriton  th«ai  asked 
6alia*r  irtiat  oeourity  would  be  ^iyaa.  fox   tha  payment  of  the  rent. 


.,.^w    ..««^.    o#  Ivvitttto  hmd  x^taXUti  tMtU  mid.  htat  hsu   Stubmt^t  in 

^i   tat  tJfX  «  00ii,i^l^  16  Jt»jrftd1  i»a  £»«««»  ♦/{*       •"    '  '    '■»."•   *«i*«X 
«t^a*V9t  8fil^««»%  vit^    tut  tA%x  *  ^'«',Sr?   Nii^-  it\ 

flviii/  n^  tifiS  fcs>>',;r->T:«  ^XX«ai*t  ii»aXl»5      .twffXXjfrO  T»;^titt 

•i"..                                                    .  .Xf' Alii  •Its*  V  fS9t    >;  ,    rf  X** 

iN'r/i   'To  tat'»'n»l9''               sal  tlktaifti               -  sr^r^i   -.  ."-♦f 

..,....„.    ....         ^d  fe!»««»*:                                       ;   ^#*  Tf^  ;t« 

«*tv  J!>rt«   *d<>lf»   of  '*»'»  «o*rtK»  tc«i«xiaJ  fifltft^Xia;:  call 

imtii  X'  't»«LXX*Ji  lal   «91E«X  ,lfi 

to  «i««X  <}  a^aJt  'Vi^tHi   oJ  ^(xlXXiv  ttm  rtailLed 

10*1    ii  .  .o   Xjjiti*^  S  t«%  ia«    '  ^   V*  "SO'r  ^*'X««jBt4?  tJl^ 

tttei^X.  B&iamxia^Xt*  ^X£(X«&»'i  »xl^   idt  %»!"  , 'U^  MM*  •Tfti^t  ^^ 

SOP   ^OJ^t-O*?-.'  I-^*    »jsttAiJ»«.^  .■  fi   9tdt  *t% 

m^A.i'4  :^nc';  M  $ialrxev«f>   ,^«jii»XX.c'  Xdl«Ti« 

■■J    %Xliui4    ^ii*      ".aJB  ^4iv  -.i    Jtt^-ii"    ,jbl«t 


aai  that  6allB«r  agreed  to  4«90sit  $50,0G0  in  eash  for  Va^X  purpoM. 
FXaintiff '8  witseaBttt  further  testify  tli&t  the  eoet  of  the  |>ropeae4 
building  ««•  diecaesed  mad  the  tlse  wiie!»   It   should  be  built;    tiiat  it 
v»«  agreed  that  it  eheuld  be  built  irithin  five  yfi%r»  »aA  ehould  eest 
fr«B  #75,0^  te  IIOO.OUO,   and  that  whea   the  building  was  ereeted  th« 
#60,000  ehould  he  returasd  te  Uellaer;    th&t  the  building  itaelf 
vottld  etand  ae  eeeorlty.     it'hey  farther  eay  t^at  It  «aa  agreed  that 
Callner  on  depoaltiA|»  the  %itO,UQii  wtie  t&  ha^re  the  option  of  deals* 
noting  nd^tOHeooT'^r  he  ^leaaod  ao  the  leaaee;   that  it  waa  itropoeed 
•Bd  agreed  that   ^e  rental  ahoold  b«  ptkid  8e£ai«a»ntt«lly  ausd  that 
the  leaaee  would  pay  all  expftceea  in  oomieation  with  tlie  property* 
Kttoh  ae  janitor   aervloea,  hent,  tj<aes,   iiierarsmee  tmti  r«»p«&irs  of  the 
bulldlhg;   that   that   elauae  ehould  be  in   the  leaae. 

They  teetify  further  that  after  the  tors&o  of  the  least 
had  been  thraahed  omt  CalXner  oaidi      "fto  hare  a  deal  preeently 
eloaed,*  and  lootruoted  Juoviton,  defoAdaut'o  attorney,   to  call  hla 
(Callacr*o)   attorney  and  draw  up  the  leaee;    that  Callner  eaid,    *The 
deal  la  made  and  our  at  tarn  eye  will  eali  uo  \X9  and  we  will  have  to 
•IffB  it;*   that  defendant   replied.    "That  ie  all  righti    the  deal   le 
<£Loaod  ao  far  aa  tuo  deal  is  concerned,"   aJid  that  »a   the  partiea 
loft  the  ai'ioting  Lot!  ton   told  uovner  to   call  hioi  the  following   day 
and  he  »rould  infora  iio-vner  the  tiue  of  the  appoiittbent  with  CalJiner** 
atton>^:    that  on  the  following  day  Howner  and  Maroua  called  at  JLovl* 
ton*«  office;    that  Levi  ton  then  told  hlM  t/iat  he  «»nt<id  to  %>«  «ur« 
that  the  teri&a  of  the  lease  were  olear  to  the  w&riouei  parties,    that 
he  witih<f<S  ti»  hoTe   th^m  in  writing;   that  thereupon  Bowner  wrote  dowm 
the  tertto  whioh  Levltos  diet%ted  to  him;    that  Leviton  then   said, 
"Jiow,   I  witii  you  would  eubttit  theae  points  to  Mr.   Callner  in  writing 
00  he  will  underfitand  perl'eetly  what  the   tonao  are;**   that  on  the 
same  day  Mareuo  wrote  the  letter  to  Callner,   plaiintiff'a  exhibit  d, 
pnttlng  la  too  letter   the  exaot  torxaa,   ae  it   ie  aaid,  which  Rowner 


.•■i><[i»e    ifiU  ^8t  {i9*9   rti  ftO«^,0»^  #i««f(»»  9t  *-M>^5^  YiiriXI«d  ittHi 


i.dS     4^iU^^ 


tao9  bXuoum  br.- 

#«A}  bam  ^iXtf«aa«-iLi«e  ^. 

:■/'"'"    ,fc2.a«  t^alXaeJ   i^ii*    .  " 

«^    ^vitti  IIJCw  ow  Alia   %»  i.«    i^^' 

JW.U9 

«r»ofc  •tot*  i«ayoR  ao^t-sT^ftdf  i«4. 


^5* 


liiw  •iina}'.  mU 


I* 

htA  written  dova  at  LtTlton's  request,   laad  persooaXly  delivered  th« 

lttt«r  to  Callncr.     fh«  eTld«ne«  of  plaintiff  1«  furthor  to  tho  «f* 

f««t   that  on  the  ntxt  day  HoTBfrr  oallod  at  def «Bd«iit 'a  office  and 

told  hia  ifhat  ho  had  dono;    that   defendant   told  hii^i   to  veet  his  at- 

tomoy  that  aftomoen  at   three  o^eleok  aad  that  he  would  icno«  what 

to  do;    that  RoTser  aad  Mareus  ealled  at  LoYiton*a  offieo  that  aftesw 

■ooa  and  aaked  vhother  an  aispointKMit  had  ^o«n  muAti  for  the  purpoao 

•f  drawing  the  leaao;    that  Lovitoa  reiplied   that  before  ho  would  nsmkm 

•n  appolntaront  with  Callner**  attorney  for   the  purpoee  of  dnvelag 

^0  lease  h«  wanted  Kovner  to    take  up  the  matter  of  oesi»i»eien  witk 

this 
defendant;    that  Ho-vner   eaid  he  did  not  b4$li«Tjt/i3t  »a«  neeeseary; 

that  pl&intiff  WAS  to  h^ve  a  oonniesioa;    that,  hoi^ever,   wh«B  Loviton 

yorsisted  in  his  request,  BoTsor  wrote  the  letter  to  defendant  whidbi 

appears  as  plaintiffs  exhibit   2;    that  after  inforsiing  defendant   that 

LoritoB  refused  to  sudco  an  appointaent  with  Callner*s  attorney  until 

flaiatiff  settled  the  matter  of  eoaasissioa,  Rowner  expressed  his  aur- 

prise  and   stated  there  was  aa  question  to  he  8«ttled  en  this  aatter 

•ad  ttrg«d  defendant  to  proeoedi  with  the  oxootttion  of  the  lease  vlthoA 

dolayi   that  defimdant  did  not  answer  the  letter  and  when  on  the  fol* 

lowing  day  Marsus  and  Movner  oalled  oa  X^eriton,  i^owitoa  told  thooi 

ke  kad  nothing  to   Ray  ooneernln^  the  lease  »nd  that  h?  diiln't  want 

to  bo  bothered  with  it  any  aora;   that  Koimer  oalled  defendant  froa 

Leriton's  of  floe  «Bd  toli*^  hia  that  Lot!  ton  had  said  he  would  hawe 

aethiag  aere  to  do  with  the  lease;   that  defendant  replied  he  would 

(O  through  with  the  lease  but  would  aot  pay  any  oflHauaissiea,   and  that 

this  stateneat  was  rspeated  oa  seTsrai  occasions. 

This  ewideneo  as  to  the  o««Blssien  is   lenied  by  the 

witaessss  for  dof<mdant,   but  if  it  were  all  assuaed  to  be  true   it 

falls  far  short  of  proof,   in  our  opinion,    that  the  tersie  upon  which 

defendant  would   enter  into  a  99*year  lease  were  ewer  agreed  upoa 

either  between  defendant  and  his  broker  or  between  defendaiit  and  the 


"tm  tild  S»*m  •!  Mill  btui  isotkm'i^b  i^tiL"   {ttaofr  fe)ui  9!i  5«<fr  fflrf  lbX«# 
i«iS«  vofl<  tiLue«  ivid  >aiU  i^«ie  toel*!^*  »*<tiU  j«  a**in«>4^ta  4«^i7   t(;i»«i«t 

••e<rKUQ  •<{#  Ktt't  »l^«a  a»i»^  Wit  JfiM«^Hloi;9«  an  t»dl«a»    h^^iC^.j^  &«»  «•«■ 

salv^^tb  1o  «ift9<rx'29  •!£♦  no'i  -ijniirr-if  >s?  3*'j«jnff.tO  ft^li»  fanmi tsto«r4|«  am 

•JUU 
;X-U}««9»9n  «AW  ;tj(;\^T?li«dt  J^e:  Moo   it^tsrc  >•§ 

JtMv  #asfta*t«ft  oa  .!««!;{»••  tiifl 

llitat  I'-  s**c»iiXX»0  i<[^*i9  1ttmnsiiatQ^^e>  nm  sAjsm  ot  N^av'ttM;  fiK>#lvt«I 

.Mi.  t^tsr^  bam  namtaH  t*i^■  j|«^oX 

#Aift   btu   ,a9laBl«mK>  XMs   V>4  ^Mi  <><^'  '»«^t*X  ftdi  ii.n«r  ^niioixU  •! 

9Si«     ^«    tMiilViZ     a  I    a«l«8JLdMM»9    'MiliT    (M    9i»    ••Jl»KiV«    •il'li' 

«1   Mrat  arf  o*  l>«itw«a«  Xi«  •ia»  II    '*    *■*    ,tstmhai$1»b  t^'i  aoaaaa^lv 

jfetifv  ne^  a«Y«»«  ^iU  iiidi   .Aalai^e   .^»     .   •'t^^'Ol  ^a  fimH*  tm^  «XX«1 

«•««  ft*9i9«  tar*  ataw  a«4i*X  «*ot-9<^  a  9fat  «»«;i«   kXv9«  ioahii^lab 

aM4  ham  tmMkm'Uh  «*«wi9tf  to  KOiUTtf  mUi  htm  Smhaml^t'  «-«i«i^t»tf  tdrflis 


u 

piHf»ai<l  tttnaat.     Th«  <r«0tt«n«s«  mtd  lB<l*flnit9B*aB  that  •xiflt«4  la 

fgrnrd  to  Katt«ri  eanoerning  vhielt  ae  Agrmtment  w»b  n«eeBRary  ap* 

P9T  elaarly  when  w«  eonsldcr  th«  vrltinga  lntrodu«ja4  in  rvidanea 

%j  plaintiff  aa  ezhlbita   2  and  6,     Th«   8tati^«nt   to  ^r.   Callaor, 

4«tod  liovambar  13,   1923,    aaya   "fSOfOOO   •oeurlty  on  leaao. '     Bttt 

al&at  kind  of  •^exurity  and  on  what  t«rBi«?     Another  part  of  that 

ttat«a«Bt   tots  up  with  r«f9renoo  tc    the  propoead  building  that 

it  thall  hara  a  1»asa(»«3t  fti  foot  frofe  tho  i^round  to   tuo  ecUlaf 

eoToriQK  tho  ontiro  lot;    that  tho  buildin«(  ahall  b«  net  loao  tliaa 

two   otoriea  and   that  tho   ooeond  otory   ahall  1»o  at  loaat  13  foot  la 

hoight:  ^ut  tho  plans  Mid  apooif leatloiia.   It  «aa  oxproesly  providod, 

auot  %•  approwod  "by  tho  looaor.     What  kind  of  a  balldiag  «aa  it  to 

)ioT     Out  of  what  eort  of  natorlal  waa  it  to  1»o  eonstruetod?     All  of 

thooo  thiaga  woro  loft  wholly  Indeflnito.     under  tho  fourth  Iton  of 

th#  otatoBoat,   oortaia  indoiuaitioa  in  faTor  of  tho  looaor  should  l»o 

preTido4  in  tho  oront  the  building  was  not  eenstruetod  within  f ivo 

yoara.     But  what  iado^Aitl^a?     fho  letter  of  tho  following  day  to 

4of«n4ant«  whieh  appears   as  plaintiff 'a  oxHibit   S,   la  llkowlao   la* 

dofinito.     In  f&ot  it  states! 

*After  seeing  you  this  morning  wo  followed  your  ouKgestlea 
and   called  i^r.  l^evlton,    telllrtg  tilK   that  you  adrlaod  us  to   ask 
hla  to  Btako   arrangartionts  to  moot  mt.   Oallnor'a  lawyers  for   tho 
purpose  of  drawing  up  the  lease*'* 

It  oortalnly   eannot  be  olaiaod   that  a  final   .md  dofinit* 

aiprooBOBt  had  boon  reaoh>»d  whoa  aa  a  matter  of  f  aot  tho  whole  aattor 

Jukd  booa  r9£9TrmA  to  tho  lawyoro  for  the  exproaa  purpose  of  drawiag 

iq»  the  loaao.     I'laintiff  *o  witaoas,  Uowner,   said: 

"I  wottldn  't  Bay  all   tu«  torii.o  of  this  aillioa  dollar  deal 
and  ita  eonditlons  were  settled  and  agreed  upon,  beeauoo  Ur, 
Calln<»r  told  Hv,  Lowitoa   to   arrar.go  for  a  aoetiu^  and  kx, 
aoanoasoheln  to  draw  the  leaoo.     There  aaot  have  boosi  ooae  other 
thiago  to  be  brought  up  and  agreed  upon." 

iKd  iiarouB  testified: 

*Boforo  I  eall  up  3onrie&«eXi.olR  for  an  appointaeat  and  draw- 
ing up  tho  lease,   I  want  the  tentts  wo  diseuoeod  at  Callner*s 


sui*  e«9X  ivm  •€  XXajik  a<3ii^i|l^  lUH  ifiHf   }#«X  fiel^iist  »it#  faj|tav«f 

ai  ^sstl  SX  ^TsAftj:  »m  **£  f-lMAn  xteit^  i^notf9  *d^  ir^tt  **$ 

tt>9>bkr9%f^  \fiai9»TcjA.'  •:;©i,ji»«l'jtie'- ,  'a»X«^  ©  i-»lS 

(»<f  klito^  <XMe»X  «M4    lA  ^ftTJEilt  n(Jk  it«i:^l.«6t«&Rl  nJtJut*;  d# 

Is'fh   lAi^oh   ixsii^iu  «liiJ    lo   t.^tnt  t(»^    XXtf  ^i   l-'w&XiKrw  I* 
««rfla   n«ui«     r»i>if   t^v'i-it-i  ^i$>fi?.  «*-s»iii       •99i.t»X  »iiJ'   w  >iil»fWl»ft 


u 

0fflat  dovo  In  writing  audi  )tring  thi»  to  Callnftr,   ao  thmt  it  will 
1>«  alvsjr  to  taiBu* 

In<lt««,   thfl  rrldcne*  submittvd  for  plttiatiff  ikhovs  that 
th«  iiroo««dinct  vlth  r»f«rcBe«  to  tli«  Xo»««  w«r«  mcr«ly  in  a  «t«to 
•f  aogetifttloB  snd  that  tlioro  i»  not  n  oolntiXla  of  KTi^imeo  frwn 
which  anjr  jury  eould  ron«ona)iily  find  that  dofftndsnt    Bt»t«<t  th«   teiv^o 
with  rofvroneo  to  tho  loaoo  witirx  whioh  tho  porposod  le»«s««  pro eu red 
T»y  plaintiff  wao  vlllin^  to   eompl;/.     In  Mignoaalt  v.    Quathar.   ITX 
111.   Afip.   311,    the  plaintiff,    a  broiior,    suad   for  eomalssiona  all«sad 
to  hava  boon  aarnod  in   eenneetlon  wit^i   th«  negotiation     of  a  99-year 
leaaa.     Plaintiff  expressly   ttlpulatad   t^at  «o«aiieoion«  were  to  !»• 
paid  only  wbon  tha  proposod  ianl  went  through.     The  l^aee  «a«  not  in 
faot  oxeottted,  1»ut  t>lalntlff  produeod  a  ouatoner  who  it  ws»  claiised 
wao  ready,  willing  and   able  to   axeeate  a  l«iaflo  on  the  ter!is  claimed 
to  hare  Vaan  otatod  by  the  defendant  to   the  plaintiff.     Theet  terma 
eowored  the  aniouBt  of  the  rental  and  the  prioe  to  he  pmi6  for  tha 
lafrawaMmta  that  were  on  the  oresiieeo.     A  aale  of  tho  huelneas  then 
•arried  on  by  tho  defendant  on  the  prenilaeo  it  was  ai^raed  wa»  to 
•onttltuta  a  part  of  the  proposed  deal,  but  none  of  tha  tenaa  of 
that  part  of  tha  tmnsaotion  wa«   (liRoueeed.      The  plaintiff  oont«nda4 
that  when  he  seeured  a  party  ready,  willing  lUid  able  to  execute  a 
99*yaar  leaae  and  to  pay  the  gaBount  of  the  rental  whieh  had  been 
agreed  on  ind  the  prioa  whieh  had  been  etated  for  tha  iju£proT9gi«>nta, 
lie  wac  «ntitli»d  to  hie  eaaaaieeion,  aotwith«t«a^dlng  the  fiiset  that  ao 
leaae  waa  ezeeuted  and  that  the  partiea  were  unable  to  reach  nn 
agreement  upon  the  regaining  provlaiona.     On  tha  other  hand,  the  de- 
fendant  eeatendftd  that  it  wae  nee<»eaary  f9V  plaintiff  to   ahew  that 
the  partiea  executed  the  lease  or  «ntered  into  a  binding  eontraet  to 
do  so.     Both  partiea  teatified  that   they  expected  a  forsial  lease  ta 
be  drams  which  would  prowide  for  sany  t>iiaga,  and  that  the:y  were  net 
faailiajr  with  aueh  leaaas  and  left  tha  rciuaifiiag  provisions  ta    their 


fix 

*.jni:il  •#  «JwX»  •¥ 

•jr«i«  «i  ai  X'^''''^*  0t*v  »«««1  adi  el  •9iMi7io't4«  f'jl<>   a 31m  lis » 9  9^4  vifl 

soil  •«a»JbiT*  't9  «XXl^tti»«  «  i9»  *X  9tin  {u  atoiiciSau^n  '^o 

•;«»*  |M<f  lMil«^«    #aaka»1»j»  i»Af  bait  ^I'lttmttks*  d»k4^ 

JMistXis  »aoi««itauio<»  td't   fc»u«   «?A^v't<;^  ^>   «'i'ii.  ;;14    ,IXi    .^sifA   .UX 

mi  *0-"V  -^M«  ••^t^                    ,jfi^«lsi^'    ifi^'  't^--^    a*!    ■    x*w^   &i#f 

Ba-suUXa   H«w  J»i    ^                                  "^  " ''    . ' "  "? '.t**at«   #•*! 

A«atX^X»  ««n«*  oti*   "W  ca.:-. *  «  ~-v..«-.viM    s=.  .-'--'iff  aj^r 

»«t»j  ->-.  -^      .'''ItRi-oXq  •It?   a*   Sa«^  ■  >  v«iC  o* 

•di    ^-..^    .•..->,      i   **   »»ii'''    *>^i    hj»    -        ..  :  ;.:..            ..:-__-.      -,:    Mlt«T»» 

'lo  sisi*^  loLS  t«  •oeo  iTtftf  ,l&ftl>  b9»9qvtq  axii  'to  -^ttf^jtJuaM 

.*#i«9r!(«ir<»t<7ja  Sill  -sot  ]»<»^^#«  ft»«^  !>«£(  Jbiitir  yoHk  a«  bt^tt* 

OA  Ivr  '   ^3^:1  %iii  ^atbrntiiittlvSoa  ,o«l«i9lin«M  till  «t  h*ttUm   e««  Mf 

itA  itdAS-x  »l  vXdjem)  atav  anil'M^  «Hi  tmAt  htta  h9$im9ii*  nt^'W  •a^ttX 

•>&  tii^  .hmtf  i*iU«  till  nto     .«nrlsiT«tQ  ^taU^i^x  ^ifii  m^a  irNUM^Kan 

9i  ••ml  tmmfl  m  ft*t»»(TK*  X9fii   f^tHf  Mmrt4#  *(»l4xii«  HHi€     ,§•  •h 
tea  nsv  fsii  iAiU  ba»  ,«Ml«l  XM«  ^^^^  ♦»!▼•«€  »£i>««r  iteiJdr  cmnk  •# 


if 

•ttera«]r«»     they  eon«ult«4  wltk  um.r  rt«]»«etlT«  aUoma/s  cuUl  f«r« 

iirftotlent  to  prepare  IU&*  !•»••.     A  t«atatiT«  draft  of  the  leate 

was  preeeBtcd  by  the  attorxiiey  for  one  of  the  parti«B  to  the  at> 

torney  for  the  other,   luad  afterwards  a  eoaferenee  «aa  held  to  dle- 

euee  the  Tarioue  point*  of  diff«r«>fiee  between  th9  parties.     The  eon* 

fmraoic*  ended  Ic  a  dlsa^reeKent.     Afterwards  acian^l.  !»nte  eu»d  ad^i* 

tioBS  were  prepared  by  one  of  the   attorneys  and   submitted   to   ths 

•thsr  and  oonfer»nees  were  held,   but  the  parties  n<fTer  adjusted 

their  dlffereness  and  acgotiatlone  were  finally  definitely  abaa* 

doned.     Xhsre  was  testli&oBy  to   the  effest  that  ths  prepossd  lessee 

ha4  agrsed  to  all   the  clauses  eze«pt  one,   and  that  this  clause  had 

lissn  first  submitted  in  sn  aoiindasBi.     7he  def«ndant  oontended  that 

this  slain  was  against  ths  prsponderanes  of  ths  swidenee*     thm 

splnloB  statssi 

*9at  whether  the   olauss  was   first   subciitted  by  ths  intend'* 
■SBts  is  iauaaterial,    sines   the  loresar  draft  had  not  been  agreed 
to  sr  asssptsA,   and  the  parties  were  only  in  ne«[otiatlon  on 
•Ithsr  slds,    sad  were  at  liberty  to  vitudnAW^  retract  or   ehange 
their  i>osltlons.* 

It  further  sayst 

"In  our  spinisn   the  appellant   <iid  not   i»am   tne  eonmlsBisn 
sued  for,    for  ths  reason   that  no  bindln^^  contraot  was  executed 
listwsMt  his  slieat  and   the  def«naarit«   appellee.      It  is  an  undis- 
ymtsd  fast   in   the  sass  that  appellee,    tixe  owner  of  the  prmlses, 
at  the  tlffis  of  the  «aplsyi>&«Bt  by  hl«  of  appellant,   expressly 
stl^alatsd   that  he  wsuld  pajr  as  sssMsissioa  unless  ths  dsal  wsat 
through. • 

Aftsr  sltlac  til  son  ▼.  Mason.  158  111.    304.   and  %y  t,  Ry«p,   S4© 

111.    Ml,   the  oourt   further   said: 

*The  abowe   autaeritles   show  eenduslTely   that   whers  it   Is  a 
soaditlsn  of  ths  enployaeDt   that  a  sals  be  Aade  or  a  deal  be  ef- 
fected,   that   oonditisB  nust  be  seaiipli«»d  with  bRfere  the  broker 
earns  his  coRdsisslon;   unl  that  to  ewsply  wltn  that   condltlea 
it   is  aessssary  tnat  a  tlnding  aad  erforeeable  ai^reiaaent  be 
watersd  iats  betwsw  ths  parti es.*^**     the  «viaence  shows  that   tke 
partlss  failed  to   sobs  to  any   agreeibent   as   tc   ths  tertus  of  ths 
Isass,  stiisr  than   the  rental   to  bo  paid,    the  length  of  the  tens, 
aad  that  defendant *s  ateeh  was   to  be  purehassd  at  a  discount  froa 
ths  rscular  pries.* 

Ths  sovirt  ousted  with  approval   from  Hessiter  v.  Milier.   3d  A^p,   Gases, 


ti 


mim  •lit  9i  9mii^ui%  atU  1«  too  t»^  \ntntJii»  vat  t^  f-^fn*»^t^  asv 
•JlJ 

iafU   k9bU9tiUi»  SfUihai^^lf^h  'fid 


'^thnu  am  9k  it      . 
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p.  XI 91,  «her«  lord  Blaekbum  saldt 

"So  long  a*   they  are  only  in  nogotlatloB*    elttoor  ^ftrty 
aay  retraot;    and   though  p%rtl««  uay  havo  ifcgr««4  ui»«b  all  of 
the  eardinal  pointo  of  the  Intonded  contract,  yet,   If   eoaio 
parti eular  eesontial  of  t)&o  mgr9mk«n%  still  reiaaias  to  bo 
•ottlod  «ft«»«ar4,   there  io  no   oontraet.      £h«  partiee  ia 
ouon  a  eaoo  eure  still  eoly  in  negotiation. * 

In  this  OAOO  tlie  rvlAeeoo  aiselosing   that  t)ie  torst 
of  the  propoeod  leaoe  vore  not  agreed  to  by  the  broker  and  tbo 
•mior  in  adTanoo,  «o  hold  it  «as  tlio  int«stion  of  th«  parties 
tJuit  tk«  broker  should   oulKi^it  a  cuetaasor  vho  would  «ntor  into  a 
loaoo  tt;>on  eueh  iontio  and  oonditiono  ao  were  «i«roeable  to  do* 
fondant,     They  did  not  do   so*     So  binding  centraot  wa«  eutorod 
into,   mA  tbo  Tordiot  of  the  jury  in  favor  of  plaintiff  is  in   this 
rsspoet  e^oarly  and  juuiifestly  a^Alnst  the  law  and   the  oTidones. 

the  judgment  is  therefore  rover sod  and  the  eauss 

SimaiB  AM)  RfilABBIB, 
O'Connor  and  ii^oSur«»ly,   JJ. »   oeneur* 


H 


11   .  . 

•ibf  t  T«r  MUr  V  «t:g«  ten  «t»i?  4i»«#I  ^••iMj^^ti^  #ri4  In 

4t  o3al  ii»ia»  tUiiJVi  oilw  x^tmisu^  >.    }l»;^tHt   tfkt^^  'v«iji«i<f  Mil  i«;d^ 

nidi   at  al  11-t«aiiRXq  t»  iS9ir*t  «!  u    U   4        "--  niC*   im   »9lnl 
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TH  OflKIOii  OV  TH£  COUKT. 


^  Att^ust  1,  19  50,  at  th«  Jraly  t*x&  of  the  Olreuit 
•ourt,    in  an   aatloB  In  ASsuo^pelt  the  pl««  ttf  defendant  inui  etrfcekaB, 
hiti  dafault  taken  and  a  judga^ent  in  fairer  ef  plaintiff  and  againet 
defendant  for  the  bub  of  H»OCO  entered.     Ob  September  17,  1930, 
at  the  SepteKher  t«m,  defendant  gave  notice  to  plaintiff  that  on 
the  follotring  day  be  vould  xtoTe  the  court    to   vacate   the  jud^faeat 
and   fer  l«ave  t$   f^le  en  afficlavit  and  pleaa,    and  on  ^eptM&ber  Sdth 
the  motion  irae  granted. 

Plaintiff  proeeeut«e  thie  l^]peaI  to  reverse  that  order 
Mid  eontende  that  the  eourt  vat  wholly  without  jurist) lotion  to  vaeate 
and  eet  aeide  a  judgment  rendered  at  a  previous  teni. 

Ike  reeord  dieeiosee   that  plaintiff  h«^»n  his  suit  by 
the  filing  of  a  praeoipe  on  Hay  S,  1930;   that  on  that  day  a  euMnens 
issued  returnable  to  the  kay  tertb  of  said   court;  that  defffndant  vaa 
duly  eerved  by  the  sheriff  on  ;.ay  5rd;   that  on  iiay  I4th  thereafter 
defendant   fil<*d  his  appearance  in  the  ease;    that  on  June  4th  the 
plaintiff  filed  a  deelaratlon   in  assuapsit,   in  which  he  averred 
that  en  February  24,   1930,   defendant  was  the  owneT  of  a  eertain 
pareel  of  real   eetate  on  which  there  rtua  a  briek  cottage,   vrith 
garage  in  the  rear;   that  on  that  ^%Kti  defendant  5»4e  an  oral  lease 
of  the  eaae  to  plaintiff,    le^Alslng  it  for  a  pcrlo<!  of  four  laenths 
eenaenelag  V^my  1,   1930,  and  by  the  oral  lease  agreed   that  he  would 
deliver  up  pesseeslen  of  the  presiises  to  plaintiff  bay  Ist;   that 


\1 


\ 


'i  aoQp  to 


Xtf  4^1u<i  «iii  Hffi.i^  t'litaiulti  S»di   «<>«<> fo«lh  t'A{»»a7  «jiT 
•«ir  ln«^a  'tab  l«i(?    }  j^HMao   feii^d    to    a*!   x^ei  »AS   ^ii  «ij[»«wxj;/j*«  )>«tfii9l 
»tltf  fdl"  ikOuX  no  l«4l    :••«»  •«<#  ai  •ooaiaxk;.  .u-&(mK«5 

••aeX  £«i«  nil  9&mb  itmlauttAh  ikif»t  imAi  rut  Ji;''    ,tt9i  •Ai  .1I  »))«tJm 
•<(»aMi  «f»l  to  boli'vqc  «i  t«'t  it  %nifl>iimt  ^XXtialBl^  «i  Mma  •lit  !• 

tmd)   if  I  x«>f  lliioJtiiiQ  01  ••aiMY<i  aiti  Ha  ji«laa«aaaar  <pi  vaWXai 


Mm  rent  rcsarred  wmm  f69  a  month;    that  upon  making  the  !«&•#  plain- 
tiff paid  to  dofendlant   th«  r«nt   for  &mj  but   that  dofendant,   dioro- 
sardiat?  th«  !»»•«,  vfuaei  to  permit  pluintiff  to  tsater  «knd  pro* 
-rantod  hit  doing  oo;    tuat  thoroby  plaintiff  «a«  da&i^ged,    in   that 
in  antioipatior^  of  oeeupying  thosa  |>r«ada««  ho  had  oauQoellod  hit 
laaaa  to  othor  praniooa  in  Chicago  t>y  t^aying  #100  for  tho  priYiloga 
•f  eaneallins:   that  he  wa»  theroforo  without  a  pl«stoa  in  nrhieh  to 
livo,  vat  eomiiolltd  ta  otoro  hi*  fumitura  and  to  take  up  hit  rati* 
doBoa  in  a  hatol  and  waa  othcrvlaa  put  to  graat  and  unuaual   oscponsa 
to  tha  dsiaago  of  $10CC*     Atti!iieh<»d   to   th«  daolaration  waa  %«n  affi* 
davit  of  plaintiff  to  tho  effoat  • 

■•**that   the  aboya  aetion   it  an   motion  for  a  braaoh  of 
aontraet  and  for  tha  raoovary  of  aonay  only  tmd  tho  nature  of 
plaintiff 'a  elain  it  damagat  proximately  •ust&ined  by  raaton 
af  th#  breach  by  tha  dafoadant  of  a  cartain  contract  of  lesitslng 
theratofora  antarad   int«  vitu  tha  plaintiff,   aa  la  .-or-   spe-oili- 
tally   8«t   forth  In  the  foregoing  dcalarution;    thtu  Uiere  is  now 
duo  to   the  plaintiff  Troa   tha  dafaniant,   after  alSi owing  the  de- 
f«nfl!ant  all  his  juat  oreditt,   daduutlcna  tmA  $et-oft'e,   the  sum 
af  Oat  Thouaand  (  n000%,O0)  DollMra.** 

(m  JuBt  2oth  and  at   tha  Juaa  taria  of  tb«  court,   dafond- 
aat  filad  a  plaa  of  the  ganaral  iasua,  but  no  affidavit  of  uerita. 
Oa  Auguat  1,   X93Ct  without  any  notioa  to  defendant,   an  notion  af 
plaintiff  *t  attorney,   th«  plea  wat   "ttrieKpii  for  wast  of  an  affi* 
dawit  of  aarita,*  tha  default  of  defendant  taken  and  Judgment  an* 
tared  aa  herelnfcafora  reelted.     At   tha  3pPftaiBb«r  term  of  the  eeurt 
thie  judgtr>ent  waa  vaeated  and   eat  aalda  and  leawe   given  to  defi»n4&it 
ta  plead,  and  it  la  fro&i  thla  order  that  thit  appeal   ie  proaeeuted. 

In  Bupport  of  hla  Botior>   to  aet  aside  tha  Judgetant  de- 
fendant filed  hie  petition  in  which  he   represented  to   the  court   thii 
4he  Jud^««it  of  Auguat  let  waa  void.   In   that  tha  oourt  did  not  have 
Juriadiotion  aver  the  aabjeet  aiatter  and  partiet,  Jud^uent  having 
bean  entered  during  the  vaoation  period,  when  no  isattera  except 
that*  in  whiah  aa  emergenoy  axlatad  ware  to  be  heard  by  the  oourt ; 


•insi  BlA  %ti  oiUit   t#   ban  ^laflatul   rnkd  97dt«    -  ^    t»TlX 


rab 


1«  0-uii'«in  .  ^~*-'^  "if!  "two 


iii-Ci*   i9b  of  aBvi  *v^«  »&la4»  inm  Hum  f-'fi.^^nv  man  ias^a^hut  •UL* 

•lNi#iio««o«q  ai   iMW4($  .H^^  x»ktti  nidi  \   3l  biu  «b«*X(r  •# 

i»di   itiita  t»<U   oi   J^ttJixvuoTttctm  »c{  rO}Jta«  ei  mciii$%vi  mid  Mill   d^;Ml>n«l 
•T«d  #oa  bib  Mif«o  Mf#  tiifil  ai  «tlo7  aitw  l»x  naw^joA  to  ti»mhf>tt\,  ^OS 


In  that  thft  court  aascsecdi  dasasLgsa  on  plaintiff's  affidairlt  of 
«l{ilBi»   contrary  to  th«  prcvisiene  ef  t^a  st«tut«;   In  th&t  thft 
•MUM  «a»  not  r«aohed  for  trial  on  Xh<^  cale'ndor  and  no  notice 
wm»  giv«&  to   defondant  of  th«  inquott  lor   aascti^ning  dassa^sas. 

In  the  first  platos,  it  Is  &ppar<mt  that  thft  court 
•xe»«4ted  its  povftT  in   stril^lng  deferidantls  pl««  beoauae  there 
was  Bo  affldaTit  of  nerits.     Seotion  9S  of  the  Praetloe  aet 
(See  Cahill**  111.  Her.   Stats.   192S),   ehap.   lie,  p.    a023)    proTlde* 
in  eubfttanee  that  If  the  plaintiff  in  aay  salt  upon   i%  contract, 
express  or  isplied,   for  th«  pa^Bttnt  of  aoney,   tihall   nit  with  his 
4eelaratlen  an  affidavit  shevinti;  the  nature  of  ids  de&iand  and  the 
aneuat  due  fros  the  def«ndai:it,    after  allowing  all  just  eredits, 
deductions  and  cet^offa,  he  shall  be  entitled  to  Judgm^t   in  ease 
•f  default,  unless  defonriant  or  his  agent  or  attorney  shall   file 
with  his  plea  an  affidavit,    etc.     The  declaration,  the  allegations 
•f  vhloh  we  have  reeited  at  length,   shows  slearly  that  plaintiff 
was  net  suing  upon  any  oontraet,   express  or  Ittplied,   for  the  pay- 
Beat  ef  asoney;    on  the  contrary  his  suit  vas  for  unli<|uid»ted  das)- 
ages  growing  out  ef  a  certain  contract  for  the  leasing  of  prflB::;is9s 
and  he  claiated  that   defendant  had  vlolatod  the  provisions  ef  the 

In  the  eeeond  place,   it  is  apparent  that  in  fnterlng 

a  Jttdgiaent  witnout  notice,   the  court  disregarded  rules  20  and  81 

•f  the  Circuit  court,  of  which  hy  statute  this  court  ie  now  re- 

f«ire4  to   taJfs  Judicial  notice.      Xhese   ral«9  arai  as  follo'^s. 

*&ule  20  -  £0  Bsotion  will  he  heard  or  order  ^ade  in  any 
eause  witriout  notice  to   tae  opposite  party  v/hen  an  appearance 
of  sack  party  has  been  entered,  except  ^h^ve  a  party  is  in  de-> 
f^uilt  or  n^here  the  cause  is  reached  on  a  o&lx   of   the  trial 
Calendar. " 

*Hule  31.   -  ^herc  a  party   is  In  defaolt,   tor  want  of  ap- 
pearance no  notice   shall  be  required,   except  upon   the  order   of 
the  Court.* 

In   this  case  the  appearance  of  defendant  was  en  file. 


to  tt^mhiVla  •*'i1ifat«XQ  a«  »•!«•«»  £••«*••«  ttutt%   9ili  imA$  mi, 

•Abir^iq  («s«>a  .«i  ,aiX  .wito  .oKe^x  ,9imSd  .mm  ail  w^uitm  »•#> 

,  Joijittfrios-  «  ocrrtf  *4«s  ^s:aB  aI  ^*lUatMtq  wif  "il  *«its    •»»c«rj'«*itti  oUl 
«ldi  rf^JS*  «JEn    iXtsrii!   .'jeiiCisi  to  :)aw«B\^aq[  »i<^  -xcrt   ,l«»lii?«8*l  to  »«(r«ipt» 

••«c  ^"fc 

is  htm  OS  *»Iin;  ft»fcttsi3^iiei&  »iiw«-.  ,-ttieoa  *»i»t»3riw  ••■    ■.»  .::vi,  « 

.sioilv't   an  tf<«t}  *m£trz  9BMt7      .ii»i<«n  £j»ialStf7t  •*£«'  0^  l»«liipi 

♦    ^  ■ 

To   i»bto  iiitt  A«<l«  4(f»ox»   ,fc»nlwpft-3t  orf  ilLaif* 


the  9l*a  vas  ea  fll«,  no  aotlce  ««s  given,  «uBd  it  1»  Apparent   tbftt 

the  juli^feui  £BU3t  h«Te  l&««n   ectctraid  by  lnftdT«rtcnc«  asd   that  if  tliii 

court  had  known  no  notlc*  had  1>«en  givaa   the  juit^euat  woul<!  not 

h&T«  b««B   cctetrtd.     A  recent  deoleion  of  thi«  court  has  settlad 

th«  lam  on  thl»  point,     Swierefa  t.  HaKwiltf .   259   ill.   App,    2«?. 

Zb  ihftt  o»t«  this  eourt  said,    vonc«rning  raise  30  and   ^I: 

"Conotrui&fi  the  two  rules  together,   as  tre  .aeust,  we  hold 
that  undar  Kule  2C  no  order  oan  properly  b«  entered  where  an 
af^pearenee  is  entered    ritLout  fiotlce,   and    that  since  ne  notice 
wae  ^i-ven  to   the  defe.n<iarits   it:   the  in-^tant   euee,    the  default 
Judibiueiit  wae  erroneoiisly  entered.     Eulee  of  court  vhtn  entered 
of  record  are  binding  en  the   eourte  ^snd  beca&e  the  l«w  of  s>ro- 
oedure   in  a.attere   to  which   they  relate  "chexi  not   irisccsietfnt 
with   the  etatttte.      yadott  v.   .i'eatfleretene.   290  111.    435. • 

It   ie  t^ue  that   the  petition   filed  in   this  eaee  does 
not  mention   eeetion   99   of  the  Practice  aet.  but  the  facte  which 
appear  of  record  sind  wnich  are  stated  in  the  petition  require  the 
applicatiOB  of  that  section.     Xhis  4udi!>iucnt  is  on  its  fbco  un- 
just and  was  without  doubt   entered  by   the  court  under  a  silBtake 
of  faat. 

Plaintiff  complains   that  a  rule  should  have  been 
Mitered  on  hi     to  answer   the  petition,  or  to  dsfuur  to  it.     Tlie 

record,  however,   discloses   that  he  nuade  a  motion  to   strike   the 

motion  being 
petition,   an<]   this  i&ado  a  znilo  unnecessary*  the  ^         li}  the 

aaturo  of  a  desotrrer. 

7or  the  reasons  indicated  the  judij^^etU  of  the 

trial  eourt   is  affirxbcd. 

O^Conner  and  fteSurely,   JT, ,   eeoour. 
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FIBRSYLVAKIA  TAJSK  USE, 
a  Itw  J*r««y  CorperstleB. 
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LABKIK  7.    JOKSAI,    70H2i  R,  YAIT  K033. 
JOSEPH  H.   MeOASK,   VIU<lAk   JHHVIS, 
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m»  waasufon  jiniticM,  maxcestt 


Tteis  cftua*  la  on«  of  fiv«  o«ua«a  whielx  vera  transferred 
to  thla  eeurt  wiiara  th«  facta  oro  practically  idekitlcal  and  wh«ro 
both  latv  and  facta  have  been  eonaldorad  in  an  Opinion  lie.    54990 
thia  day  filod.     For  tho  raaaona  atatod  in  that  opinion,   in  thla 
aauaa  alae   tha  jttdgsiont  of  th*  trial    court  will  be  affirmed. 

AJP7IRMn>. 


MeSurely  and  O'Connor,   JJ. »    concur. 


YHuco  HJiH  noa  mm  OAa'ruk  ( 


■V*      _*,.       *.  ■         ©  A  ^  S   -■  • 


1! 


.rrauoo  110^  to 


\ 


iftiiis^ti'i 


♦  sr 


C     J.ri^1»l?-.vl'tv..'1 


.  t.-i*.li'. 


.QfsWKoai  .x  x«A«t 


.fe  h'M'iJH 


H   .ad 


rtflctv  Itfitf   X««ri;r^fti   X^-^®^^*^"C  '    *^^  •xsxttr  ^a9<3   win/    odr 

^^^ili^c    ,o'A  a^iaiqH  cm  &1  6*'c»&Jt8.ta^   ^^tt-i  9roii  9i»r't   ham  «»X  lU«tf 


.•SMyiSO       ,.lt    ,TOJm.jy*0    JliiJiM    t^9ttfi«A 


34393 


a  £e«  J«>rs«y  Corporation, 

^^«lI*o, 

▼•• 

J&S£1>H  H.  MeCAliB,  WUXlAti  J^HVid. 
yAL7^:H  BU£»liOk(>,  Jt'Sfii'h  i'HIt.OlS  and 
FBAliJfi.  ».   fi]U»»i;fO, 


(Sl«op«n<l«at) 
Anpollant. 


sunsRXOR  eemtT 

comrry. 
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mt.   PIISSISIBQ  JUSTICS  MATCaSTT 
SSLIVBRKD  THK  OPIKlOi.  0^  TilS   COUiiT. 


This  causo  it  on*  of  fiTo  causes   ffhieh  wcro  trsbtisferroA 
to   this  court  vliers  ths  faets  are  praetiealljr  idoutleskl  aa<l  «4tier« 
^oth  law  sadl  faets  haTO  boon  eonsidorod  in  an  opinion  l«o.   348!^ 
this  day  fiisd.     JPor  th«  r«*aaoDa  stated  in  that  opinion,   ic  this 
aaua«  alao  th«  ^ud^amtit  of  th«  trial  oourt  vill  bo  affimod. 


0*Conr>ar  and  UoSuroly,   JJ. ,   conour. 


H 


tmoo  xQUtmrn 


lld.AJOdS.    \ 


8M^. 


tT«»»?A«s  K»rf?«ini  Q-sidUum  .m 


.tlOTlf''!' 


xo4i«#0*  9 


Mass 


p£££&tLVijiijrTA&'i:  him, 

a  X«»  J«rs«y  Corporation, 

▼■• 

Lit&£.Ii;   7.    JOfiDAIi,    JCH£  E.   VAi»  MOSS, 
JOaSFH  fi.   K«CA£i£,    VIIXlAi'    JERVIS, 
YALTm  BUSi^GHQ,    JCSKPfl  Plil£Cl  and 
WRAUK  K.   RSPITTO, 

Dcfcmdants. 


OJt  C0U1.TY. 


9Qam  H.  IteCA^, 
(Rtspondont) 

App«llact* 
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HR.   PHSSlBIliO  Jli37lCS  HaTCHjETT 
B&LIVKRSO  TH*  OPIJ^IOJi  Oi*  TKE   COUHt. 


This  ••u»«  1«  oa«  of  riTO  OAuooi  which  worn  tranafcrrffid 
to  this  court  vhero  tho  facta   aro  praotloally   14«ntloal  and  whera 
both  law  and  faota  havo  boon  oonaidorod  iu   tUi  opinion  Ao,   34850 
thia  day   filea.      {"or  the  r^aeona   atatad  In  that  opinion.   In  tbla 
oauao  alao  tho  Jadgmoot  of  tha  trial  court  vill  bo  affimod. 

AFFIHMBB. 


O*0ottnor  and  Me3arol7,   JJ. ,   eenour. 


I 


\ 


r-V 


lt&^ 


.;v^A 


fJUM 


3ie.AJ0?-a  1      •-' 


;*a 


,&*«xllXs  fter  XXlir  Siu9»   iMiti  •«!*« -^»    <    ' 


.liidiM*  ,«tt   (^Xftin^K  &a»  t«£MoO*o 


34854 


mUtTLVAlilA  lAhKiii 

a  Bav  J«r»«x  Corporation, 

Ai;  police. 


%ama  t,  joiiba£.  sows  H.  VAK  KOSS. 

JMDK  a.  VeCABK.  WXLLlAk  JKSVIS, 
WALTIR  BUSaOUG.  JOSSPH  PBIIiCS  and 
JlUMiK  &•   RSPBTTO. 

Sofondanto. 


JOSBPH  H.  ltoCA3U(, 
(Koapondont) 

Appollant. 


•On^lOR   COURT 

0?  cocis.  couun. 
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l£R.   PRSSXDUia  JU3TICB  MATCHSTT 
S£LIVARIS  IKS  CPXl^IOK   OV  7HK   COUi«?. 


Thia  e&uae   In  ana  of  firm  eauaaa  whloh  ware   trana- 
f erred   to    thla  oourt  whar«  the  f&eta  are  praotlealljr  idantloal 
•ad  ahara  both  lav  and  faota  have  bean  ooneldarad  ii    an  Opinion 
So.   34890   thla  jay  filed,     i'er  the  reasona   stated  in  that  opinion, 
in  thia  eauae  alao  the  jud^ent  of  the  trial   oourt  will  b« 
Afflnaad. 


0*Connor  and  Modurely,    JJ. ,   oonour. 


y 

.YTHLOO  JlOdO  to 


32a.AJ0DS 


\ 


.a'v 


.ot 


TTimiTAx  8»!9B9t  vattuwm  ,m 


KoialQ>.  ••*-s«l3ia«i»3  «w*(!f  *rajii  iJTo*  >  '»•*»!#»  fro* 

acii'ii<io  3i»Ai   al  l«e>ijeJt-    «H«^.i  s         .  .fit 

thexnitta 


.^.  .,i''.:jj  ,  ,l-»   txl9%t^9^  hmm  xtui^*0 


34087 


PIOPLS   OP  THE    31ATS   C7   lliliiOia 
«x  r«l.   FRARK  XfiQUlRS,    Doing 
Busln««e  UBd'^r  the   styl«   £U&«1   f&rm 
naoie  of  the  L«rrain«  C>arder>B 
Saoolng  School » 

Appelloe, 


trilLlAJt  HAL1?  THOVPaOB,  Mayor  of  th« 
City  of  Caxioago,  MORBIS  iO-XXR,  City 
Ceiioetor,  PATRICK  aimpSDAH  si^lXH, 

City  Clork.    ^d  tlLLlAL  f,   RUSMLl, 
G«ugBKl8oioR*r  of  PoXieo  of  the  City 
•f  Qiicftgo, 

J^pellanto. 


1— "^ 


APPSAL  FROli   Sl/Pg:RIOR   COURT 
OF  COOK   COUltrY. 


LA.  6 


2^ 


l&K,    JUanCZ  MeSUHJiLY  D^IVSMO  tm  O^IHIOU  Of  7HK   COUHT. 

Petitioner,   eo«klng  a  writ  of  oumdcupuo  to  cosipol  do- 
fonrlACto  to  roatoro  a  dacoe  hall  licerae   therotofore  ioau«d  to 
potltioRor  but  oubecquontly  rovokod  or  to  issue  a  lieenee,   flJ*t«r 
hearing  obtained  the  writ.     The  reopendents  appeal  froffl  thie 
order.     Petitioner  does  not  appear  in  this  court  to  defend  it. 

Petitioner  alleged   that  he  wae   a  r««i'lent   and  citisen 
•f  Qtlcage,  ZlIlBOii,   auid  of  good  sioral  character;    that  he  owned 
the  leaoehold  to  the  preaiaee  at  nuxber  1S27  iiorth  Clark  etreet, 
w^ere  he  was  doing  bueineee  under  the  name  of  Lorraine  Qardeni 
Dancing  School;    that  he  at  no   time  violated   any  laws  and  hae  oom* 
plied  with  all  the  or4in«noee  and  require:^' entt  regulating  the 
applioation  for  lieensea;    that  a  lieense  wae  lesued   to  hia  January 
I,   1999,  but   aubsequectly,   on  Septeuther  16,  1929,   aaid  liocnee  was 
roToked. 

7he  respondents  answered,   denying  that  petitioner  is  a 
resident  and   citisen  of  the  aity,  county  and   state,   and  deny  that 
ke  Is  a  person  of  good  noral  character;   deny  that  he  at  no  tiae 
wielated  any  of  the  laws  of  the  land;    adalt   that  a  license  was 
Issued  whieh  was   su1&ee<!)uently  reroked.      The  nnswer  further  averred 
that  petitioner  hired  end  permitted  %q  congregate  upon  his  premises 
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te-jK. 


■- 

r» 

■j 

'fl 

^-■1 

.•V 

>.  ;_*- .       <^   ■■ 

.  -».'VT,YTr 

:i3 

..i3 

;i> 

•4IW  •noi^il  M«»   «6ttl   .ft!  X9€sM3q»      -      ,\X^uu»u|;S8<lu«  ^b'lf  ,  Mil   ,X 

.b*aler»t 

t«ili  x"**^  ^"'^  ««lA#«  &1U  K^nM09  •  t^lo  Ax14  lo  a»cl:r^o  baa  ^B»bit»i 

MLkt  «fl  9a  ail  MifAi  xa»h   \fi9itrati^  Imnum  bo«s  "^^  novnc^qi  «  aX  tif 

MW  MflaoIX  a  #Mil   ^laOba    {hOMX  *<!}    to  awaX  ftifJ   'tti   yob   ^»l«Xoiv 

b»fx«VA  «*iUTul  'x^waoft  aUT     .baXorai:   ^X#a«i?()aa(ru«   aAW  iloixfw  ba^ail 

••aiiMiO  aid  aofii  a^^jitfittAoa  oi  baltlmaq  bai»  ftailil  ti^noiiii*^  isc'J 


iisF^ral  vomcnx  and  peTmitt«d  ln»er&l  Mid   •usgcttlT*  dnnoing  anA  al» 
Xevtd  iKBoral  men  aaad  gonKen  to   fre<3ueat  and  patroaisr  th«>  dano« 
h»ll:   that  the*  cdiiuraeter,   eoaduot  and  ua«  of  pttitloner*«  prrnilB^m 
•r<»  sueh  as  to  !>«  iniiaical   te  th«  Moraln  et  th*  (oaployeea  and  pat- 
rons;    tixat  aueh  plao«a  are  *>atronle«A  by  p«opI«  of  div«rt  raoas  and 
haodluma. 

It  is  unn«e9ssar7  to  narrat*  in  dvtail  tha  avidsnea 
9ras«et«d.     It  full?  nstabllahas  thmt   thm  plu9*  In  qu<p«tion  vas 
•paratad  iswerally;   that  iKKsral  and  sas£<iBtiT«  dancing  irae  p«r* 
Klttad  and  that  tiitt  aTsrcentt  of  tha  relator's  snsver  as  to  tna 
ehar«ct«r  of  the  piaea  wars  fully  proven. 

Ths  vrit  of  BondSBUs  ie  n«T«r  granted  n^en  the  right 
of  the  petitioner  is  doubtful,  hut  only  vhere  the  petitioner  has  a 
el  ear  l«>gal   right  to  have  don*  th«  thing  he  r aquas ts  end  «rhera 
thara  is  isspoeed  a  olear  legal  duty  upon  the  respondents  to  perform 
the  ast  sought   to  have  performed.     Feoalt  ey  ral.   Praa  t.  Hanson. 
330  111.    79 ;   f^pnlB  ^^  rf\,,  ,Pufi,i^e,raft\?....l.f.,,Ml3:,»,  32?   Ul.    6S;    ^^eoola 
Yt  Mf.f^^  9i'  ^^nilff^*   326   111.    liH;   kuTDhy  v.    QXty  of  Parit  Kidge.    29S 
111.  M.     The  rareoation  of  the  license  in  question  was  within  the 
discretion  of  the  Mayer  of  the  City  of  Chicago,   and  the  writ  of 
Biandaims  will  net  issue  to  eentrol   this  discretion  unleea  it  is 
Shawn  that  he  acted  fraudulently  er  eorruptly.     People  v.  Wehb.   2»6 
111.   364;   People  ▼.   Htsnn.   23«  111.   134,     handamus  wili   net  lis  to 
ooapel  the  »ayer  te  grant   a  license  where  a  former  license  was  re- 
voiced  for  good  eausa.     garrison  v.  JP<iople  sz  rel.   ^tet^^.  121  Ill.App. 
lao.     the  eourt  will  net  «lt  in  judgaaent  upon  the  exercise  ef  th« 
Rtaysr*!  functions  unless  such  functiaas  are  arbitrarily  or  caprici- 
ously exercised.     Peoale   gg  rel.   Qary  v.    Iheginson.  ha.   33109 
Appellate  Court ,   opinion  filed  May  31,  1929;  People   gx  rel.    Sael^f 
v^tjaaifil.    240  111.   App,    689;   People  v.   Henrv.    236   111.   124. 


bam  99inrt  ar»r^'-  "»'>     f:--/'  ..-"   fcA**r,-.«e*nr.  j>.-r.,  o.,,?-.,  {•.>   .--.,=.    <,,!^*   i9n<rs 

,n  CX«rt  ©"sew  Ao^X?;   »itJ  ;  ><  t*do 

lrf*^it  •lit  «fti«*r  iuiifffir-if;.  i«TdM  s4  Mwam^tUkm  Tfs   tH"  *<^ 

^•jwi*'  ^ae   94«»a^l  9^  Saij(;t  3nX  Ts4>X» 

898    .y^^Jt  atOiiH  la  yijtp   .r  rg^mit  j*Si   •1X2   «?^'     .  ,>  nfi.9* ,  t:^ 

"to  Jllir   »»  ;  .  :;  ill.;    "to    it^lO    •«!»    t©   tcrc**   *«t;    ia    a(jiJ9a»«i.fe 

•  i   tl   8««inu  noA^stscii^  «Xx'>^    Xi3iEJ>»««i   «1  »i>' 
MS   .ii5r»y  .yftXg<a>»^     .icX#<r»«  -X#a»X*'r-  '.aj   a«wwi» 

r     ••  ^iMM^iUSti        .-:'.:     .  :     -.     0;""     ,  v;x.„,^ -  ;  .  iXX, 

,««i^.XXX  XfiX  rffig^S   nkn:ffU  fktn'h  aT.W  -M"**  »«•»  '^•'»  *•*•▼ 

9r{i  t<»  ••X»'s»x*  tJll  a•^tt  tamm^o^,  aM   Si'<   ^cx  XXI«  tta&a  njfT     .9flX 

<?0X«    ♦•*  .aaait^tfr    .r  yiaO   ,X»t  TO   »Xfi-^       .-i«l»«it»  xl«»0 

fitoaa  .xai  OT  pxg»f^  ;wex  .x«  ^»M  fe.xxi  --> 


Applyiu^  %^s«  v*ll  e»tabllBii«d  rules  it  follow* 
thAt  tktt  petitioner  was  not  oatitlod  to  tho  vrit  ef  suMsdasue. 
Xho  dances  perealtt«d  at  the  pXaee  were  aJia»elees  and  unolean. 
for  the  reasene  indicated  the  order  »«arding  the  writ  Is  re-vexaed. 

itt?i»se». 

Xatehettt  P.   J.,   susd  O'Connor,   J*,    eoneur. 


J 


844CS 


WALTSB  B.  HAZS,   AAsitniftrifttor  ^t  the        ) 
Istatt  of  Tirgisia  B.  !i«a«,   D«o(»^««i,      ) 


Ti. 


)      AFPSM.  J'ROtK   aJMRldR 


COOKf  0?  COOf  COIJKTT, 


260  I.A.  620 


J 


Petltioa  for  rohoMrinK  havlag  b^eu  granted  and  answor 
thoroto  haTlng  lioon  filod,  wo  h&YO  roconsidtijred  tlils  e&oo  as<l  havo 
••■o  to  th*  eonolusioB   that  wo  voro  in  erier  in  holding ,   %•  «•  did 
1b  our  original  opinion,    that  tho  ainute  mfa4o  hy  tho  oXerk  vao  a 
•uffieient   eosipli«noo  with  Halo  3  of  tho  £^uii«rio2'  court. 

%xanlning  eleaoly  tho  photograph! e  o«py  of  tho  oatry, 
it  »om  eloarly  than  anythiBi;  oloe  appoaro  thus:      "Frao  reader  &.  C." 
In  oar  orlglaal  opinion  wo  road  thio  othorwioo  and  said  this  would 
be   oufflcient   to  advise  ojnyono  familiiur  with  tlio  keeping  of  reeerdo 
that  a  deolaratioB  had  hoon  filed.     While  we  adhere   to   thio  conolU" 
■iaa,  yet  we  are  disposed  to  think   that  the  experience  or  fa»dli;^lty 
of  the  examiner  io  net  the  true  teat.     Ihe  youog  aaii  who  exa.-ined  the 
regieter  wae  a  graduate  of  the  UaiTeralty  of  Xlliuoie   and  ha4  studied 
la  a  Qiieago  law  eohool  for  a  year  and  a  half,   so  that  we  aust  ao<- 
•%iBie  that  he  was  at  least  of  arerage  intellig«aoe,   but  evidently  he 
was  not  fartiliar  with  the  abbreviated  foms  in  vhioii  the  entries 
were  aade.     As  is  well  known,   the  clerks  of  court  have  a  Jargon  of 
their  owa  which  they  use  for  aaking  sueh  entries,     to  one  who  is 
familiar  with  this  the  words  or  letters  used  are  ordinarily  in<- 
telligible,    but  to  one  not   farilliar  they  often   convey  no  meaning. 
Freesed  to  its  limit  our  first  deeiaion  would  Involve  the  propositioa 
that   the  use  of  any  hleroglyphies  whicn  through  the  experience  of  the 
•XBAlaer  are  aade  to  divulge  their  meaning  would  be  a  sufficient 
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.tiiUA*£B3W  Bern;  ?  i^Hi  SU'X  cUitaVZiMS 

<;^i-»«Xli',a«1  TO  «:.0ai>i1»«p6»  ftd^   Jjtd-f    MxjI;  ' '  .«w<r.-ri.       -      —    •--    , -oit 

K^^iiln9t^<^t^  «til  •vXovaX  Mifav  iioX«l0»ft  Ittit    iu;e  #ii»)H  9ii   m»  .^*•••t^ 


•ettiill«ne«  with  \if  rule;   thai  !•,   an  entry  in  »  eod*  would  b« 
•uffielent  if  one  wer«  «klll*ul  sneugii  to  daelplieir  it. 

X«awy«r«  asxd  ju<ig«s  presumably  i^osaess  average  Intel* 
ligene*  and  eertainly  ara  for  the  moat  p^rt  e;Kp<frlence<l  and  faitsiliar 
vith  eeurt  records.     But  there  is  dioa^^reeaent  between  these  as  to 
what  words  and  letters  appear  upon  the  instaut  reoord.     'Xhis  of 
itself  tends  to  demonstrate  their  unesrtainty  and  illogibility. 
The  test  should  not  1»o  what  wo,  with  our  experisnee  as  elerko,   law- 
yers and    fudges,  would  understand  the  entry  to  m<$an«   but  what  would 
m  low  olerk  of  average  intelligenoe  underetand. 

Wo  think  wo  were  in  error  in   seeing   that  the  entry  in 
this  ease  was  as  intelligible  as  the  «mtry  eonsiderod  in  KeCerd  Vy 
Iriggs  A  Tmriwas,   338  111.   158.      The  rule  requires   that  the  «a« 
trios  should  be  suffioient  to  idnntify  the  papers  and  it  is  not 
sufficient  to  make  entries  whioh  are  merely  the  basis  for  (luessiac 
what  is  meant.      Xhis  entry  was  not   a  suffioient  ooesplionee  with 
the  rule. 

It  should  bt  ret^arked  that  this  was  not  an  inst^not 
whsrs  the  attorneys  were  indifferent  or  negl«eted  the  ease.     The 
ysuag  mm  in  their  offioo  was  on  the  watoh  for  the  filing  of  a 
deelaration.     The  misprision  of  the  oourt  olerk  in  not  B&aking  the 
•Rtry  legible  and  intelligible  misled  him. 

For  the  reasons  indioated  we  are  of  the  eplfliom  that 
the  order  of  the  Superior  oourt  waeatiag  the  judgment  was  proper 
and  it  is  affimod. 

Hatohett,  T,   J« ,   and  O'Connor,   J.,   ooneur. 


.XJii:i<rjtS*^X^    k<U»    X^^-^^'<*<^^^    tiA^^    •^«'£i«il#aH»fe    ft.t    BlllWl    lX»8il 

aX-MIS-^sM  ^^  l>»ici»f>lam»9  x^^l^itA  »4d!  s«  »Xtfl%iXX*tnl  •«  ft«w  •«•»  9ldt 
•{»  »i<i  J.ft£i^  aavlnp.B'z  i^i$n  »tn  321  .XXI  0«fi  ,$mTilUftl  M.  mmi^iitt 
ton  «i  .ri  bsxa  ««*4«Q  ft^  u^lj'^jp&i  vi  iaakt^J^Xtum  »4  btu^At  aftlti 

sa2e««tf^  19%  Blauid  iui^  ^X*«««  «-x»  £iti£<i«  »nltiaiit  «aUM  #f  #a«l»it1sim 

."..•.•.  .;    at   a^;    ton  «aw  Mii^  i^Hi  iK»*TMiia»»a  (Hif  i»i*.w^»   ^i 

■  ■;.-■    '"^JsKiiami  -ie  l8w»»m!feaJE  9«»w  K,%9fi%<}ii»  «ii   svelte 
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w^LTKIi  £.   MAZ&t  Mninitt rater  of  ) 

the  2«tatfl   pr  VIROIXIA  R.   lUZS,  ) 

Appellant.  ) 
▼•• 

ARItiUR  T.  MoUTOSH,   So  lag  BualB«as  ) 
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MR.    JUSTICE   0*COKtiOR   ^KLIVmS  TBE  OPIlilOK  OF  THK   COURT. 

Bj  thi«  appeal  Valter  i£.  Mas*,   «•  adniclatrator  of  th« 
••tats  ef  Virginia  R.  tfass,  d^««as^d,  who  will  ))•  hereinafter  rm» 
f erred  to  as  plaintiff*   •••)(■  to   T»y%T»9  an  order  of   the  liuperior 
••art  of  Cook  «eunt7  -vacating  a  judgB«nt   for  ^10,0^0   in  fayor  of 
plaintiff  and  againet  defendant,   up^n  sotioti  of  defendant  ouido  und^r 
••etioB  80   of  the  Fraotiee  aet. 

The  record  tliseloee*  that  on  Oetoher  15,   192V,   plaintiff 
brought  an  action   to  recoTor  dauage*  elaiu<.«d  to  have  baen  sustained 
1»y  reason  of  the  defendant  vrongfully  caueint;  the  death  of  Virginia 
H.  liase.     The  aaount   elaimed  in   the  su^«ions  and  d«elaratisn  was  tha 
laaxianui  that  asiay  be  reooT^red  in   euch  a  eaae,   via.    ^10,0U0.     Th« 
d««laration  waa  filed  on   the  aaaa  day  and   auicmona  ieeuad  returnable 
to  tho  JioTomber  tem,  whioh  ooiuneneed  en  the>  fir  at  l&end&y  of  fiovoflb- 
b^r,  192B.     Sttwaons  waa  aerred  on  the  defendant  on  Oeteber  17, 
BoTOi^b^r  20,  as  apparane^  haTiaii  baen  entered  by  the  defendset,   oa 
motiea  ef  plaintiff  an  order  was  entered  defaulting  the  defendant; 
en  Kevember  89  a  jury  was  lapanelsd,   sworn  to  assess  plaintiff's 
daaagss  and  after  hearing  plaintiff's  •videne*,   the  defendant  B«t 
b^iag  represented,  returned  a  verdiot  assessing  plaintiff's  daaagee 
at  1X0,000.     Thereupon  Judgment  was  entered  upon  the  Tordiot.      January 
following  an   exeeution  was   served  on   the  defendant,  who   ianediately 
took  the  Matter  up  with  his  oounsel  who,   on  January  14,  1930,   file4 


tfflwa  .■   -       .   mm  ma^-^  . 
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.tHtJOO  Km  to  Uioili'i; 


:.-.\?I 


•oasr^xi^a  fi£?iseui;  .JUI 


alalia's;! V  afc   «/i}  i»cU<' 


StitQ  mimixma 


«a«TO%  to  xjtf&aoK  i»xlt  -ntU  fto  6«»«>»».Moa  {(old*   »im*l  t«iCai»voi£  •IC#  c 

:«a05ai»tat»  9Ai  j^atstumtpt,  h»t»tti»  •««  isAit  (Ui  ttlial4tX<(  Is  noliov 
•  'ltlini«X(t  •••!•«  of  mow   ,teX»a«<|flil  •««  (!;*tttt  «  M  ta^eMval  aa 

XIDMImI  .lot Mat  «<U  «*qu  ibaiatn*  axw  «»«a3»^ift,  nt^mxmsSt  .OOO.OJtt  t« 
XX««Al6»aaibt  ttifw  ttOMbm'fU  •tl$  aa  fcanaa  a«v  AaiiJjeaxa  na  laiwoIXat 
taXit   ,0e9X  ,frX  Yt«iMwt  Ka  ,«itv  Xaavxaoa  aid  d$lw  «0  Yaf^aat  a<l#  iooi 


th«  motion  to  yacato  the  Jadguo&t.     Tb«  sotion  was   supportod  by 
affldftTito.     Plaintiff  took  isauo  on  the  motion  bjr  filing  hio 
▼orifiod  answer  supported  hy  an  affidaTit.     Xho  matter  eamt  on   for 
hearing  liofors  tho  eouri  who  hoard  the  OYidoneo  and  sustained  the 
■otion.     She  defendant  was  c;i'v<e£i  leave  to  plead,   und   it  i»  to   re- 
▼orso  this  order   that  plaintiff  proseeut<»s  this  appeal. 

Ihe  showing  suUlo  hy  the   defendant  was  to    the  offset 
that  (1)  he  ha4  a  good  defense  to  the  suit  on  its  merite;   (8)   that 
ho  was  not  guilty  of  any  negligmee  in  failing  to  maiie  hie  defenoo, 

aad  that  his  failure  to  appear  and  defend  wae  ooeasioned  hy  tho 

of 
adepristlon  /the  olerk  of  the  court  in  falling  to  show  on  the  reg- 
ister ke^t  hy  the   eeurt  pursuant   to   rule,    that  plaintiff  had  filed 
his  deolaratxon.     Rule  9  of  the  Superior  court,  upon  which  the  de- 
fendant relies  ie  ae  follows:      *Rule  3.      The  el«rk  shall  keep  a  law 
and  ehaneery  register,   in  whieh  ehall  he  noted  respeetlYoly: 

*a*       The  nunbers  And  titles  of  all  eauses.  petitions,  or 
proeoedings,  tegun  in  this  Court. 

*%*       nie  naaeo  of  the  respeotlYO  attorneys  , or  solicitors, 
therein. 

•«•     The  date  and   time  of  day  of  filing  eaoh  paper  filed  In 
oueh   cause,   deeoribing  the   saiue  as  briefly  as  siay  be 
coeessary  for  ideatl float Ion. 

*d'     The  date  when  any  paper  shall  be  taken  from  the  files, 
and  to  whoa  delivered.* 

That  the  deelaration  was  filed  Oetober  15,   191S9 ,   le 
vndieputed,  but  the  eontention  made  by  defendant  is  that  the  s^inute 
made  by  the  olerk  of  the  eourt  on  the  register  imioh  was  kept  pur- 
suant to  Rule  3,  was  unintelligible  and  that  although  a  representa- 
tlTO  of  defendant  exa<uin«d  the  regioter  on   two  oeoaslons,  yet  he 
was  not  adTlsed   t^tat  a  deelaratieti  had   been  filed.      And  a  farther 
point  is  made  that  the  minut<>  made  by  the  olerk  on  the  register  wae 
not  in   the  Snglish  language  ae  required  by  seotion  18  of  the 
Sohedule  of  the  Conetltution  of  the  State  of  Illinois. 


net  00  MHnto  t9$i»ta^  <  /w/.i;'ttA. 

-sji   ©i   «1  SI   hxUi    i&aoiq  »^ 

w«l  ^  4»w(  iioJt*  it«»-X«  ^  :  r^ni. /.n't  SB  »J  ii»iX»t  #i«feai»^ 


'to 


««»Xi.')  »ti«  mtt  iiimt*^  «</  XlAi&«  %&t^ 


%iuatn  %MJt  imsiS  ai   J-vuslin**!**  ^s*  •ft^Asi  a«tla«#fto  ^h^iwqmlham 

•atw  na^tfXia'X  •tU  ao  alYaia  afii  Y^'^  abaot  «}trnXai  *if#  jTajiI^  aft^A  ai  ^alair 

mcii   !o  (ti  iMi#oaa  xH  htmlttfx  a«  t»«e»a«X  fMll^iA  lii  nl  ivM 

.uimakin  to  •i*i$&  it4i  Ha  a«lii-iilaa<iO  •nii  to  aXufcaiiftA 


Rttl«s  of  court  wh«n    entered  of   rooerd  ar«  binding  vn 

tli«  eourts  and  beeorao  the  lav  of  proeedure  it;  Kftttere  to  whloh  ttoe^ 

relate  when  not  ineoasist«»t  witli  the  statute,      feldott  t«-  ^afcthey* 

is 
■tone.   a»0  m.   4Bfi.    The  quest  ion  therefore^^hethor  there  »»»  m. 

Biisprielon  of  the  clerk  la  luUiztg  a  nlnute  on   the  register  of  the 

filing  of  the  deelauratlon,     A  phetoetatle  copy  of  the  register.   •• 

far  ae  It  ie  pertinent  here  and  as  well  as  mm  are  able  to  reproduea 

it  iB  this  opinion,  is  as  follows; 


"Praa    Oealar  4  C      10    Jl 
Slums 


ir.  A.  Morrsv 

&.    J.    OUSBS 


Oct     16     39 

Osti  88  (  29.' 


Harass  Q,  Marshall,   a  jouag  nan  tventy-three  years  of 
acs.  svsars  that  he  graduated  in  1928  froi^  the  UnlYorslty  of  Illi* 
Bois,  receiving  the  dsgrss  of  Basholor  of  Arts;    that  he  had  studisA 
law  in  a  Caiieago  lasr  soheol  for  one  and  one -half  years;    that  he  was 
SKpleyed  by  ths  lav  fin  sf  Casssls,  Potter  &  Bontley  wbieh  vas  re* 
tainsd  by  defendant  to  reprsssnt  hia  in   the  instant  ease;    that  his 
duties  as  Bush  anploys  included  the  kssping  of  an  effios  doaket 
vhers  hs  dookets  all   eases;    that  a  fsv  days  after  Cotober  17th  ths 
suKiiaeas  «hieh  had  been   serred  on  defendant  vas  brought  by  dsf(>udant 
ts   the  offiss  and  turned  OTSr  to  hin,   and  that  it  was  his  duty  to 
•xamlne  the  court  reoords  and  report  to  a  mwaber  of  the  lav  firia: 
that  when   the   suBiaions  vas  dellwersd  to  hia  he  aade  an  entry   in  the 
diary  that   the  deelaratlon  in   the   ease  was  due  to  be   filed  on  JfPrlday, 
Oetobsr  25th,    and  that  between  that  day  and  the  following  l^onday  "ho 
ysrsonally  inspeetcd  the  RegLOter  of  Lav  and  Chancery  eases  kept 
by  the  clerk  of  ths  Superior  court  of  Cook  County,  Illineie;   that  at 
that  time  ths  said  Hegleter,   under  ths  aaoie  and  caption  of  the  fors- 
going  sass,   contained   two   entries,    the  first  of  which  indicated  to 
your  affiant   that  a  preaslpe  had  been   filed  in   «ald   auit  by  Attorney 
W,  A,  Morrow  at  10;3S  a.  m.   en  October  lf>,  A.D.   19S9,   and  the  seeond 


si 

«  a**  '»"i«rti  wit*»ri^«^»'t»i9ri*  nox;r3aiJp  exiT    .;»6*    .ill  0«S    •infill. 

itiC^  1»  toJaX^^t  «d^   ao  ft^.atR  »  -^niiam  fit  KYtJC^  nolsirtqaiai 

»a«Rot«^«t  od  »Irf«  •■.  ■•twal*«<  «J;  J?l  «tf  ruiTr 

.IX  r^  NrtoriaU  ;stf^    sotl  as?i  at  ^ftitffatvt  «2i  ««;(#  tTAew*  .tin 

aiif  *«jit*    ;*8Ae  Sa»$9ai  »M  a.i  c«M    .■■■:''^'         :''-^    >•*-   j;vi.<>«»l«»-i5>  ^ai   fewoi-ai 
tiAi   diVt  t<i>6f.-j^80  teitjn  ti\i''-    ■^''         '      *    .»  .^^«,    fx»  tfJ-s-sonf*  iif  eit*lfv 

,%«t^i'X%  «Q  b^lili  94  o^  »tth  «»«r  tsiid  »iU  j-vblo^b  »AS  tMtU  %;tmih 

««t*  x*t»««^^  2>niw«XIot  wtif  fMMfi  t«^  9sfif  f«iii  tt^   ,rijr<j8  ii*<ia#etO 

Sv.ttiL   99UA0   x;10OaoiiD  ^IM   ««m.    ■■  •  "*«J^i  *rf*    ^Wia^qWlJt  xlXMSOAIftfi 

ia  SmU:    isl9allil   ^\inuoO  iL90S»  t«  J  o  in»X»  a^^  ^ 

»9'U>1  9JU  t9  uoXi^99  ko^  mmiM  ^At  -.  %  it*  1^9'^  hiitm  miiS  ttotl^  i^i 

ai  hit^Stiolhnk  riol/iw  't«  it9%i1  9.di  ,99t%ia»  ©«>  b9aJu%ta<!9  «(»»m  jh«*o» 
^•irxolifA  x*f  ^-t**"  ^-^^  **  ^.»Xl't  !»«<#  1^4  «f,t«M>%«  »  -«»«**  ta»i.t't»  tuox, 
Mm**  •ill   bun   t^iU9i  <f«#aO  ««   •«  •«  MiOX  #«  wtfiolt  U   .^^ 


el*  vhieh  ifidleatve!  to  your  Affiant   th»t  th«  mvmmttQu  )a&d  ^oeu  filod 
In   Old 4  ouit  iB  tho  effioo  of  ««14  Clerk  on  Ootc^«r   32,   A.   0.   1929:* 
that  tho  aboTO  «ntri«o  voro  tho  eaXy  «ntri«s  a4>pfl&rifig  on  tho  rog* 
lotor  uBdor  tho  eaoo  in  Quootloa,   and  "that  your  affiant  poraoaalXy 
lBepoeto4  tho  samo  and  that  nothlig  la  ouah  Inojiectioa  o«ma«4  your 
affiant  to  beliovo  or  ouopovt,  or  sIto  your  affiant  kAovl«c!go,   that 
a  declaration  had  boon  filed  in   aald  tult  ^***i   that   "aald  otttrieo 
voro  00  abbrorlatod   ao  to  ho  unlntolligihlo  to   this  affiant  and 
fallod  to   oonvoy  'by  isoann  of  tho  Sngliah  languaito  ouch  information.* 
Tho  affldaTit   further  oot  up   that   the  affiant  nado  another  oxa-'i* 
nation  of  the  regloter  betiroen  Fri-lay,  Uormtshnr  22,   and  9odneoday, 
KoTOttber  ?7th,   and  that  no  other  entries  appeared  en  the  regloter 
•xoopt  the  two   abOTO  nentloDod. 

Rule  4  of  the  eourt   roqulroo   that  oopl<ta  of  all  plf^ad- 
ings  aiuat  bo  filed  with   the  elerk   at  the  timo  tho  originala  are 
filed  and   that  onloos  ouoh  eoploo  are  furnished  at   the  tiii.e,    the 
elork  vlll  rofueo  tc   file  the  originala. 

Wo  think  the  rainute  made  by  the  clerk  wae  euffieient  to 
adTlee  anyone  at  all   faetiliar  with  the  keeping;  of  recorde  that  a 
doolaratlon  had  been  filed  (McCord  t.  Brliggo  &  furviao.   339  ill. 
19S) ,   (inA  that  tho  minute  made  by  the  olork  of  the  oourt  waa  a  ouf- 
ftoiont  oomplianae  with  Role  3  of  tho  Superior  eourt.      Tliat  rule 
proTideo  that   the  elerk   shall  sake  a  note  of  the  date  nnA   tiaie  of 
day  of  filing   eaeh  paper,   deaeribine  the  oawe  "ao  briefly  at  mmy 
be  neooaaary  for  Identifieatioa. "     In  the  affidavit   filed  by  Star* 
shall  he  swears  he  exaained  tho  rOKleter.      It  apoeare  tirnt  ho 
undorstoed  tho  Boanlni;  of  tho  notation  "Prao*  to  be  that  a  praeeipo 
had  boon  filed  on  Ootober  ISth,  but  th«ro  la  nothing  in  the  reoord 
to   Indioato  what  he  understood  by  the  nlnut^  li»&»odlatoly  follo«rint^, 
naaely,    "Ooelar  k  G.*     We   are  also  of  the  oplnioa  that  the  alnuto 
■ado  by  tho  olerk  on   the  register  was  not  insufficient  by  reason 


":9S<rx  'i^ia  &!«<   to  •silto  »di   «1  ^i««   li««  al 

fro*  lfuX^t«  «JW;  ai  •X<ri3iXX»taini;  vcT  o^  •«  tfJtRir^tii4a  o«  tlttv 

-'>■=•- .'>>r  XX«  lo  etiqteo  ^«*^   e^'  ■  tt.«or«  «rijr  1»  •»  »X»>i 

'*^.■^^  tu>oZ,v.tT:o  »«.s  iw  belli  •<(  ^etts  a^al 

•n.?    .  .i"«  fc«ii':  innt't   s^i**   «« t?rt-'  ^"^aw*   BUt-nXftw  f«ilt   bam   b»ll\ 

.aXsfii  4-i''<»   ?■  9t   XXI' 

.'»fta.->a«t  I9  ?iiil-  fi,»lw  t*iXl«»"t    IX«   t»  »«<•  ^h4D 

-iw8  A  i«j»w  ax 

.#iuo>«  tslt»Qi^a  •n^  to  S  «Xir  a   fotlell 

:;    .  an  ^rtolttf  •«*  *jB#a  «^'  :'i.e«»!)   «««t«U8«)  ii««*   ^Alii'i  'to  \^«b 

-'i.  i  X*  ^•Xi*t   ^IrablJlJi  »t  .i«ei;ti<9rilt;i«hl  tr*i   in'^^AOOB  orf 

<i>c(  .7AX  i   utfliJCfQ'  .■  .-.stii-^iti  tiiaiuto  oif  oiisewt   oif  XX«if« 

•«iu*«-x<E  «  ^mU  otf  o#    'i!»ifi.:i1"   aoil«;rou  tj:i^    lo  yitlAsvtt  «m11  bo»l«tolka0 

JbuoAOi  oiU  al  ^alAi^a  nl  Ivtf  ,<firex  «»tfGl»0  no  froXlt  oootf  t4C( 

,  .■aX'>»oXXol  \l%imlh9*imX  Ihiuitim  t?:i;  v<^  ftcoJoYObcu  oi<  l«iiv  otAoltinl   o> 

ol/u«l«  oitt  #«ril  Kolni««  oiLi    »«  a«X«  «-     '•"^^     *.     A  t«Xo»a*    ,xX«««« 

aOM*!  X^  tflMlolYlMlll    io«   OAV  »Mi«j»»    ^'w    ..«    iKoXtt    tili    Ktf   SIM* 


of  th«  oonstltutlonMl  provision  abov*  r»r«rr«<l  to.     In  th»  MgCi|g^ 
•&••  th«  ooart,   in  s^eaiclag  of  a  ainut«  mad*  liy  %  clerk  of  a  eourt, 
•aid  (p.   166)]        *It   !•  OTitient   that  at   soni*  tl»«   th«  ol<>rk*»  tntry 
•B  tht  mlnuto  blottor,    'Mo,    Df.    Appl,    ni»,   PC  *:  J  T  Jp,»    (meaning 
tiiat  on  sootion  of  4«f«m1act  tho  anp^al  1>   ^iRr-ilesod  at  plaintiff* 
oosts  and  judt^ont   antcrod  for  want  of  nrooocutioa)   had  b««n   eiian^^ad 
}»y  writing  OTor   •Df   tho  lottaro   'Plf ,  ♦  »iiid  over  the  first  letter 
*P*  tho  lotter    *0\    co  that  It  ai»?oarod  to  indioato   that  on  s&otien 
of  plaintiff  tho  appeal  is  diamlBaoA  at  deftmdjsajt  *»  costs  onA  judi;- 
»OBt  ontorod   for  want  of  proseoution.      llio^  «(ntry  on  tho  trial   call* 
•hoot,    *Mo*   Oft.   AppI*   Olo.  *  was  not   at  any  titto  ehangod.      Tho  pur- 
port of  all   theso   entrieo  Is  that  tho  appoal  was  dissalssod,  which, 
M  tro  havo  soon,  ai£rocd  with  tho  ordor   en  tared.      The  fiieprision  of 
tho  elArk,  if  there  was  ouoh,  was  1m  not  properly  desiisnating  on 
vhooo  aetioc    the  appeal  was  dioniasod  and   at  whoso  costs.      Theso 
are  not  Kiayrlsleno  affootlni^  tho  purport  of  tho  order  distrioe'iBe 
tho  appeal  rather  than  the  oauso.     The  petition  and  affi^aTlts  seek 
to   contradict   the  record  of  the  ordor  of  dioi  isoal  and  likowlee  of 
tho  minutes.      Xhis  tho  petitioner  is  net  privileged  to  do  under 
sootion  39   of  the  ?ratttioo  act,   and  plaintiff  in  error  does  not 
bring  itself  within  tho  provisions  of  that  section.* 

In  the  instant  ease   the  minute  mado  hy  th«  oli^rk  is 
eortal&ly  as  plain  and  intelll|j(lblo  as  the  Kinute  xaj^de  hy  the  olerk 
In  tho  MeCord  oaoo.     Tho  lainuto  is  pl^a;    it  Ke^)9  that  at  lOtSft 
o'clook  the  aoirniiig  of  Ootobor  IS,  ld29,   there  was  filod  with  tho 
olork  of  tho  Superior  court  in  the  oast  lovolYod  a  praeoipe,   doela- 
ration  and   copy. 

GofiictiiiniS  la  also  said  hy  eourisel   for  def^ndamt  to   the 
offoet  that  the  writing  of  tho     olork  was  illog;lhl«.     Vhllo  tho 
writing  is  not  as  plain  as  it  iuight  havd  been,  we  thiuK  it  was 
sufficient.     We  regret  tliat  in  oas^s  of  this  oharaotor  ^udgBont 
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)mm%hui  fioittttiit>   inltil  t«  •e>9«e  ni  |»/il  Oil*!  s*      .|a«J:olt'tf.'« 


ihould  b<t  entAred  hy  <{efault  for  th*  maxIbum  smoujnt   authorlstt<|  by 
lanr,   or  for  any  amount,   in  tuay  ea»«,   without  »  hearing,  wh*r»  th4»r« 
la  a  shewing  aada,  aa  here,   of  a  marl tor ioua  dafenva;   but  wa  f«al 
ve  ar«  Ijound  to  folXov  tha  lav  and  rulaa  of  court  aa  wa  find  than. 
If  an  injuatiea  la  aauaad  in  a««a  aaaaa,   tha  rula  should  be  ehangad. 

In   tha  inatant   oaaa,  ve  thlnlt  the  finding  of  tha 
Xaamed  trial   Judga  to   tha  affeat  that   tha  defendant  waa  net  guilty 
0f  aagliganea  in  failing  to  learn  that  a  declaration  had  bean 
fllad  la  Kianifeatly  against    tha  valght  of  thft  v^ldenee;    th«rafor« 
tha  erdar  af  tha  Si»p«rier  court  af  Cook  oounty  la  rmrtrumA  and  tha 
aatter  ramandad  for  further  proeaedlngt  in  aeeordanoa  with  tha 
Tlffva  hftr#la  arpraaf>ad* 

mmUffil}  AKB  RXHAMini!}. 

kateh«>tt,   P.    J.,   ard  Ke Surely,   J.,    aoncur. 


.(ti4i/1#  kali  *«  ««  litfoft  *to  nnXift  :ba(i  wmiX  «i£(#  «9U(»l  ^i  l»aaotf  •'u  •▼ 

,f^«%£t«.'i9  nui  hli.it)dK   Hlan  ftcU   «•••«•  Muse  iii   ()fiav«o  ti   4»!»I:r«ttft<3l  a*   tl 


^ :2  c.  ^ 

ROLLVJ,  E.    HAIX, 


Appttlltttai. 


in.    JOSTXQB  1I«8UAII.T  SKLXVBIISS  7NB  OIFZIIOS  07  7HS  OOQRf. 

Il3l«   is  tut  «]pp«al   by  Amf^nAmit   frm    a  jud#ii«t  ttt 
te9,M3*S0  Mt«r«4  upon  »  ▼•rdlot  ol    »  jury   ija  an  action  for 
r«Bt.       Pii»intiffa,  vh«  w«r«  levsors  in  a  «rltt«Q  leiiO«,   took 
Jtt4git«Qt  by  eonf«««lon  in  the  wount  of  d6»li)3.32  for   the  aiontha 
of  Mar  eh  autS  April,  X930,   plus  attorneys*    fe<?9.     I>«fend8tiit,   th« 
!••••«,   filed  a  asetion   to   •«!  aside  the  Judyaor^t   und  «ae  glvM; 
lea-vc   to  d«febd.      Upon  trial   the   ieclaratlou  waa  Amended  by 
•tipulatlen  to  Inelade  rent  for  Mny,  June  and  July.      l>efendaut 
elaiaeA  #3,000  ae  allowaaoe  fer  eertain  repairs.     Flalntiffe  ad- 
mitted thie  and  la  the  verdlet  defeadaat  wae  ^ivmi  credit  fer 
%hi»  sMiunt. 

Sefendatit  aseerted  hie  right  to   r«ceiq)  his  dau&Hgee 
eaueed  by  plaintiffs*   breach  of  a  covenant   of  the  lease  which 
yeraltted  defendant   to   sublease   all  or  part  of  the  prsKlsee,   "irlth 
the  «rittm  eoneent  of  the  Lessors,  vhlti^  shall  not  be  unreesonably 
▼ithheld."     Defendant  as8>*tted  that  h.9   entered  into   sfi  agreeisent 
tm  sublease  one-half  of  the  demised  prea-ieee,  but  by  reason  of  the 
unreasonabl«»  wiUtheldinf  of  th«  lessors'   consent  this  sublsasing 
vas  not  oonsui^  trie  ted,   oausiag  subettustial  less  to  hia.     The  eruoial 
question  is  whether  the  plaintiffs  unreasonably  withhold  th«ir   oon- 
sent  to  the  subletting* 

Ae  there  s&ust  be  another  trial ,  ve  tmhall  only  briefly 


iVtw' 


"T 


,«»txi« 


I  ..oil  .«»xui 


.»T 


or 


•»«  •«i?ai«X*     .«niiit«i  aJU»#TM»  tot  «>».wtf»i 


ft 


<toXxtw  •a4t«X  »iW    to  iaiKtmrm  m  !•  d»»»it4   ♦•Vtl^AJtei^  yrf  k»»t;«» 
-nor   t2»^  kU&MUiit  xUMO»m»Ttut  ^riliaUlq  fd»  «M(t«f(#  si  AtiU«»«rp 


etttlln«  tb«  fft«ts.     S«f«ri<)ant   eossuBuaai^d  a  sableas*  of  halt  «f 
th«  pr«B\lB«>8  to  ^..  B.  aofold  for  a  torm  ooisEaMielng  Mareh  I,  193(.\ 
aB4  torrainating  Doeoiabor  31,  1939,   -^t  »  c»rtaifi   spoolfled  rental 
aaA  an  a441tional  aua  oqual  to  two  p«r  eont  of  th«  groao  oaleo 
aa4o  ty  tho  oubtocant   in   tho  ]»r«ffiio«8  4«i«>isod  to  him.      Xh«  oub- 
loaoo  was  oxooutiNi  in  duplieato,    tuid   ihoy  w«ro  to  bo  deliyorod 
lBUB»'1iately  upon  d«f«>n4«uit   a«>ourlng  vlalAtlffo*    aonvMit.      Th«iro 
wao   (rrldonoo   tend  lug  to   ohow  that  one  of  tho  plaint  If  ft  had  pro* 
Tiottoly  told  dof«n<!ant   that  oonsoot  would  bo  grantod   and  dlr«oted 
a  iilloo  Sinai,    apparently  tho  ooorotary  in  the  olTico  of  Mr.  i^urphy, 
plaintiffo*   attorney,   to    al^  tbo  ooaaofit. 

On  /obruary  3rd  iir»   Roeongard,  sai  attornoy  roproaont- 
ing  dofendoAt,    oalled  on  Jkiurphy  to  aak  hie  ap  reval   of  tho  fora  of 
oonaant  that  had  boon  drafted.      Thio   eoneont  vaa  on  a  aeparato 
paper  and  'paa  not  att«%oh^d  to  or   eonneot<Hl  phyelc&lly  with  any 
of  tho  loasoa.     Murphy  made  a  nunib«*r  of  ob4«ctlona,   but  we  are  of 
tho  opinion  that  there  waa  no  r>^aeona.blo  K^rlt  in  'jaiy  of  them. 
Ho  inoiatod  that  the  oonsont  ahould  eontain  a  provialon  that  tho 
•ttbtonanoy  ahould  be  aubjeet   to  the   toraa  and   condltiona  of  the 
Xoaae  from  plalrtiffa  to   defendant.     Roaongard  argued   that    thi»  waa 
unnoeoaeary  aa  Hefeld  eould  get  nt  greater  righto  than  defet^dant 
had.     Murphy  would  not  agree  with  thia,   ao  a  now  forsi  of  consent 
was  drawn  up  which  contained  an  expreaa  proTiaion  that  tho  aub- 
loaao  ohould  be  aubjoot  to  all   tho  ter;£8,    ooveAanta  and  oonditiona 
of  the  loaao  betwoon  plaintiff  a  and   dof«rtdtJjat  an-!   that,   in  tho 
orent  of  any  eonfliet  between   tho  aubleaao  and   the  lea^o  between 
plaintiffo  and  defendant,    the  ooTocantB,    condltiona   and  proTiaiona 
of  the  top  loaao  ohould  proTall.     When   this  new  fox«  of  oonsont  waa 
taken  OTor  to  kurphy'a  office  and  iaiaa  Sinai  waa  aaked  to  sign  it 
parauant  to   inatruetlona  whieh,  Koeongard  understood,    she  had 
reeeiTod,    ehe  deolined  to  do   oo,    saying  that  Murphy  waa  la 


£«^{»»t  ^fil'^Jtttfctfi   ai«Jiai»  »  $m   ,9691   ,X6  lEQs&avavi,    ■gniSiknltm^S   htm 

.«a»«fi[oa  :»£  illtalisXf 

'!o  PAtet  <»Af  Te  !««-«» n«»  «i^  i^«4!  vi'  -vrfiMs«J£  mgi  I^I£«a   4.>4(iabn»tftt  »«1 

,..„..*   •»,,  V,,,  tl^isffl  ftX4Cfteer««<^'x  #.■!  ^  ?•!:{#  >*lfil   aoi«lf«  •iH 

9jii  ?«A^  «etaiy<!-xf}  ,i  nimiti^it  hlif^a^  fw^mnati  f*ii$  fm<di   l^*^sl«»i  ^iR 

tiMsacM  to  tr^To*}  tr»a  £  «>«    ,siA»  fl^lv  •»tsjii   #««  Mtf««r  x^<^'uri(     .Aiiuf 

«» ii  fll   ,««Jtf   tfus   iOtoibantoJ^   Ms  •')lJt jfliiiiQ  a«9vy«ir  ••«i»I  Alii  t« 
a>9«»»(f  ••«•!  ftifi  ferior  •«ife»Xtf«m  •til  ii«*»»»<r  #»iriJiQ«  x"*  "^o  #a»T» 

MTV  #ii»«aoc  lo  «te1  ««a  clrf;)   ««jni     ,ilmr9t«[  hlu'^ita  t»**X  t«#  wi^  1o 
#1  iq|l«  o;  bA]i««  Mi«r  lAffis  tvIM  hm  •AlTio  •*frtiijri&  ot  two  «•<«# 


Washington  and  vould  net  rtttura  until  tli«  XOtli  of  the  sonth. 

Booonsard  aade  r«9flat«4  offorto  to  g*t  In   teuoh  with 
Murphy  to  obtain  hit  aignature  to  tho  oonoont.     On  th*  11th  Keoon- 
gmxA  told  Murphy  of  tho  urgenoy  to  ooouro  the  oonnont  on  that  4At«, 
hut  that   in  any  OTcnt   tho   conocnt  iouat  bo  proourod  by   th«  17th  or 
tho  Hofeld  deal  would  bo  off.     tturphy  oaid  he  was  too  buoy  to   dio- 
euoi  th«>  matter  that  day  and  asJeod  Koaosgard  to  rotum  the  follow- 
ing day.      On  tho  l^th  kurphy  «ug£-«sted  to  Boeetigard  that  he  had 
not  yot   noon  the  oropoeiod   oubloaeo,     Roaongard   aubmitt»d  a  oopy 
which  tfumhy  road   and  otjf'cttd   to.      Thoro  was  auoh  ftrgu7&«Qt,  Roaon- 
gartf  irfli«tin«^  that   «o  long  aa   tho  aubl^aoo  waa   subj«ot   to  tho 
eonditione  and  proTitiono  of  tho   top  loaao  pliilntirfs  should  not 
¥o  eoneomM  no  to  tho  torro  of  tho  aubloaso.     Murphy  was  again  in> 
foraod   that   tho  eon«ont  autat  bA   soourod  by  tho  17th  of  tho  nonth  or 
tMo  dofo^ndant  would  lose  Hofold  ao  a  tenant.      Other  oissilar  autttors 
vhi^  it   Is  unneeoaaary  to  detail  wore  diaeuasod,  Roaengard  saying 
substantially  that  reasonable  suggestions  would  be  acooded  to  but 
that  the  ecnoont  must  be  giTon  by  tho  17th,  whioh  was  tho  dead 
lino;    that  Hofold  was   oarrylng  a  largo  payroll  and  operating  at  a 
loss,   and   that  soron  or  eight   dayo  had   already  boon  loot. 

Without  detailing  tho  Toriouo  interviews  and  oonTor- 
tationo,  wo  are  of  tho  opinion   that  the  grouter  w<?i^it  of  teativony 
•kowt  that  Murphy  was  not  aiaking  objeotiona  in  good   faith  wid  was 
elBply  seeking  to  delay  the  matter.     Tho  aotlvo  for  doing  this  is 
provided  by  the  evidence  showing  that  plaintiffs  theneolves  were 
negotiating  with  Hofold  seeking  to  lease  hin  a  vacant   etoro  they 
ha4l  in  the  sase  building.     Finally,   on  February  18th.   the  ecneent 
was  signed,      Th^  'defendant  then  took  the  matter  up  with  Hofoldl 
but  reoelved  a  letter  from  Hofeld 'o  attorney  stating  that  the  leas* 
was  executed  on  February  lot,  not  to  be  delivered  until  February 
Srd,   together  with  the  oonaont  of  tho  lessors;   that  this  was  not 


^iw  ci«ii(e4   oi  tut  o#  »tii#Vt»  &(«fc»9«'X  iMkMi  ft«itfl»a«fi 

"tkb  »Ji  xi***^  *o^  **^  ^'^  t)i«$  i^^crxitll     .lift  04^  bX«i««  Xiioi»  hlptoB  *iUf 

\IH9»  m  kn$$U9tU9  f>t«t:gii«««S     ,9^L»^l^ua  fte^^aotd  «;If  it»fte  #»f  ^|MI 

Altar  ei  $»*^t,^tf»  ««v  a««9X<Kii«  ftiil  ar  ^;^j?tr  .:ii#«Jtsai  inM9 

-.li  al«?|»  8.RW  t;iki3ttA     .•««s.*Xi(f«»   ©jtt  1©  sy^"  -.toaJioa   »<? 

tr,  diituM  9iii  'in  <£f^X  02f^  <{;<r  tiAt»^»%N  stf  #8ur  iem^fti-.  '.uii  MflKXot 

•to^lflis  teiXX>»X«  ti^lO      .^rtf&ix^i  a  »«  feX«l»£  ftft-aX  JsXmav  ^4Mc^ft»t>  •Mf 

t^i  •!  £>*fe9ooA  8«f  tiXiiiow  aaoiJ'asi^^'a  #X<l'«!£toe«i»'X  ^£x<i  ^XXAiliuit-^tftft 

-'SATnos   6(10  9W9lr^9fftl  aun4<U)v  aa^  ^;aXXi«i9)k   .ttr«Mit|'XH;v 

aaw  ^aa  ^i«l  £»a«9  fiX  •'«tAX««»t<'(»  aA^3La«t  ^oii  %««  )sii<rt<ili  j^jid:^  av^flCa 

ai  %tit  i\nt&b  xpl  mwlioa  9^     ,%mf$im  ^Ot  %mlith  9S  ^f%lA»9m  xl«paX» 

•%%M  •»vXa««a4i  a'tlilnXAli^  )nf.i$  ^eltfttAn  aatisi^iort  9tit  x^  f>»&XretQ 

il!»f(l  mto^fi  ^flWMV  «  niX4  •a«»X  a^r  ^stJi^A*  J^XatoM  li^'^w  inUAl^daiMi 

aa«4X  Mtr  Jtmiii  ^akimi*  X9taioS$it  a'hXatoH  mnX  «IJ1«X  «  iMiyX««art  ft»r 
X'SAirrtat  XiJmi  lrf»i<»iriXal»  ^4  o#  *on  ,*aX  ^x»fctrf»t  nft  MlwoM*  wr* 
ion  »sv  attU  SMiUt  {a<xaa«aX  »«l*  *to  itn^moo  arfl  4**»  ta/T^ana*  «•«• 


proourttd  by  th%X  4 ate;    thftt  en  Jfftbruary  7th  Kofsld  h«4  sent  «  1*V 
t«r  •xttnding  the  time  for  th«   oonaunt   to  and  Instluding  February 
X7tli  l»ut  with  notice  that  in   th«  «T«at   the  ooniterrt  trae  not  obtaliWId 
oa  or  before  that  «1ate,   the   entire  mutter  waa  to  be   r«oar«le<9  ai 
ended.     The  letter  further  e&id  that   ae  the  eon sent  had  net  been 
obtained  at   the  ti%e  iRdieated  Hofeld  «a«  no  longer  inter «et«d 
In  leasing  the  premie ee. 

Plaintiffs  eite   some  Bnglieh  eases  where  the  vorde 
that  ooneent   should  net  be  unr4«asonalnly  withheld  were  eonatrued 
not  to  impose  any  oblig«tion  upon  the  lessor  te  perform  the  eovt* 
Baat»  but  tnat  eueh  ^erds  were  merely  a  qualification  of  the  ob- 
ligation of  the  lessee  not  te  assign  without  ooneent  and  that  in 
sueh  a  ease,  where  the  lessor  unreasonably  withholds  consent,   ths 
lessee  is  left   to   deal  with  the  premieee  without   restriction  and 
the  only  right  he  hae  is   to  plaoe  his  subtentait  in  poeseseion 
without  any  foundation  for   a  elaiiu  of  damages,     Hy^e  t.   Warren. 
S  Sxehequer  Dlwision  72;   Treloar  w.  Bittae.  9  Bxchecjuer  151. 
This  is  rato^r  a  refinement   in  analysis  for,  as  a  praotical 
proposition,  no   subtenant,   knowing  that   the  ooneent  of  the  top 
lessor  must  be  procured,  would  enter  into  pstsession  without 
sensent  and  run  the  risk  of  haying  to  defend  a  suit  in  e,1«ctt.ent. 

In  Underwood  Tyoewriter  0,0.  ,▼»   Cf^tury  Kgalty  Cj>. , 
X6S  Me.   App.    131,  under  siBiil«ur  eireumetiuioea  it  was  held  that. 
whAre  th«  lessee's  ef forte  to  sublet  were  defeated  by  the  unreasonablt 
withholding  of  consent  by  the  laseor,   the  plaintiff  could  reoorer 
what  he  had  lost   thereby  in   an  aotien   for  damages.      In  Edelman  t. 
>.   W.  Weolworth  Co. .   252  111.   App.   142.    this   court  huld  that  this 
provision  is  inserted  to  prevent  a  tenant's  right  to   sublet  as  it 
may  please;    that   this  provision  is  to  be   construe*  &oBt  strongly 
against  ths  landlord  and  it  was  held  that   the  consent  hsd  been 


««  Ml»^i^,^n  »tf  o4  •««  n(«4#«tf  •TJt.»<M  »xti  ,9iah  SasU  •tot**/  He  ao 

•Mew  »^  •■x»dv  •••«•  jdcili])ax  MM*  •;riD  «ru  ttii«X'i 

-tfo  aili  '!o  ncl;r«9i1i£«trp  «  Y.i»t»*  AtAv  af>To«    toim  l«iU  iu€  tttuia 
■s  ham  iiViRtioa  iuoAsl^  a|llo««  >»ssftX  iirti  1«  jiolf«3lI 

lAoi^o^iQ  *  ««  (lot  •i«X''^'i(^>fi  ^  imniKit'tfti  *  %itiAM%  «i  <ii(T 
q9i  *ii^  to  4roe«f«}»  sd^  ^Mdi  ^isivoAot  «^aaaa;rtfiu«  ea  ,aoI#i:a«99VQ 

.Jno,».t»»t,»  al   Hue  a  ^flwr>t»*  «*  ^atT»H  lo  aUlt  (|i/!;t  pi«t   »ws*l   *n««fii-s»o 

aX<;/*cioaiioimj  «4^  ^tf  lMJi«a%»ti  a-xvir  #«I4|i«  a^  at'Ul'l'l*  a'aaaaal  •d$  aiaifv 

iT  ainlfliflff  <^     .vaqi'MwA  ?tat  ■ai.ttij'  am  ak  t^wmII  #t«i  jk«u(  ail  $mHn 

alif*  iAiii  bXail  itiJMOo  ajtci«    .8M   .(j«iA.  .XI*  .  -^^  .itflfyiMy  i^  .i^ 

41   WW  $%liSuu   ol  Mult  a*4at.no4)  a  tn»T9'X%  a^  ib»;rTftaiii  li  naialT^itq 

Vt«OQtt«  4aAA  *a«^*usaa  atf  al  ai  aaiaifQ->«  •ktLs  4m4$  .ita«aX«  ;i(p« 

«aa<f  »a4  «a0ajaoa  ajAI  iad^  bXa4  a«v  «4  *aa  6'«aX*aaX  adi  l«nX«s« 


mnrtalienalily  irlthh«Id  by  the  le«sor.  «tnJ  tixe  Judtpbent  In  uhe 
l»»ae«*s  f&roT  vas  affirmed. 

In  th«  Instant  case  plaictirfa'   rdpreBentatlve  waa 
repeatedly  notified  of  the  rteereslty  that   the  conwent   e^culd  be 
aigned  by  JPtbru&ry  X7th  or  the  reault  vould  be  lo»e   te  defendant. 
I&ader  such  olreusietaneea  plaintiffs  eheuld  net  be  heard  te  asaeri 
that  defendant   sannot   olalu  dasiagea.      In  ^„<»t»^,  „▼.  .r/p;n,>»jL^8f^  (i-,B. 
Id9d)    S  4.   £.    241,    it  va«  held   that  under  a  siBiilriX    condition  the 
Idseer  ^aa  bound  not  te  unreaecnably  i^lthhold  his  perr-iaelcn.     Xe 
the  iasip   effect  are  Houldcr  Srothere  ^:.  Co.   ir.   uibbjB   (i-.ft,   1925) 
X  Okaneery  198:   Ideal  yjla  Hentin^  Cc.  y.   t»ieleon.   (If 21)   1  Chancary 
19 «  and  575. 

Defendant  re^ueeted  the  court  to  give  the  following 

inetruetioB,  which  vac  refueed. 

"The  eourt   inetruete  the  Jury  that  no  provicicn  of  the  leaee 
bctvecn   the  defendant,  iiats,    and  hie   subtenant,  iiofeld,   eould 
hare  been  binding  upon  the  plaintiffs  in   this  c&ec,    and  that 
no   tcnent   ean  by  a  sublease  grant   to  a  subtenant  an   estate  or 
ri^ta  therein  greater  than  the  taaant  hifcself  has  under  his 
•«n  lease** 

Plaintiffs  assert  that  this   is  not   the  lair  but  ^at 

the  rale  ie  embodied  in  an  instruction  tendered  by  then,  nai&ely: 

*A  landlord  who   eon sent s  to   the  mmkin^  of  a  sublease  by  his 
tenant  ie  bound  as   to   th«   subtec'tnt   by  tha  terse  nnd  provisioBs 
•f  saeh  sublease,* 

Thle  also  was  refused.     The  result  was  that  the  jury  reeel^ed  so 

InatruotioB   ae  to   this  vital  point.      We  hold  that   Uie  defenlsnt*a 

Instruction  was  proper  and  should  have  been  (ilTsn. 

The  general  rule  ie  that  a  eublessee  is  not   ia 

privity  of  oontraat  with  the  head  landlord  end  ia  net  in  privity 

of  estate  with  hlia,    elnee  there  waa  no  relation  of  tenancy  between 

them,   and  he  rae*rely  holds  pesseesien  for  the  lessee.     Tiffany  on 

JUftl  Jhroperty,  vol.   I,  paga  173.     In  iilgoa^Broadway  Building 

Corp.   V.  Horthweatern  Elevated  K.   R,   Uo. .    22S  111.   App.    306,   thla 
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Wfts  &pi>roT«4  with   cltAtlofi  of  nam«irou8  decided  eases, 

?her<»  it  Kuoh  ea.ld  In  t^«  •Ti4«no«  f^jii   there  !•  nueh 
discussion  In  tb«  ttrlsfs  as  to  ths  9ff««t  of  PtirAgrAr4h  34  of  thu 
su\)l*a«t,   Thieh  provides  ttuit  la  the  eveat  the  lessor  (tl^e  defoud* 
ant)    should  -v^omte  a  portion  of  the  jureBiises  or  nake  aa  assigament 
for  tlie  %anefit  of   sredltors  ©r  \>n  adjadgeil  a  batikrupt,   tli«  Inasoc 
n»j  take  possession  of  th9  portion  of  the  spaoe  9oou|)l«d  l»y  the 
lossor  end  use  the  ssmo  without  paying  adfiltional  rental.     This 
was  one  of  the  features  in  th«i  eu^leijise  whiah  %ur;?hy  olaiaed  vas 
o"b.5»etlonahl«.     Roeengard  argued  with  Murphy,   as  above  indioated, 
that  this  oeuld  not  poesibljr  affeet   the  rights  under  the   top  l#aso 
Init   finally  Qi^re«d»   although  he  stated  h«  nae  uridor  no  obligation 
to  do   ao,    that  he  would   change  it  in  aecordanoe  with  Murphy's 
wishes.     l>et  only  in   the   consent  but    ilso   in  the  sublease   th^re  is 
a  provision  subj^otlng  it  to  all  the  teraui  of  the  lease  between  the 
plaintiffs  end  the  def^ndtont  as  fully  as  tJaough  that  lease  were  cado 
a  part  of  the   sublease.     Sren  in  the  absenee  of  such  pro'vieion   this 
is  the  law.      The  plaintiffs  were  iNilly  protected,    for  thtjir  leaso 
provides  that  the  lease  may  be  teminated   at  ones  in  the  event  of 
default  of  any  of  its  covenants  or  in   the  eveitt  of  bankruptcy  or 
insolvenoy  of  the  lessee  or  any  assigni&ent   for  tho  beasefit  of  the 
lessee's  creditors.     It  should  be  kept  in  mind  that   the  oonrsent  was 
a  contract  betwooa  plaintiffs  aund  def endatit  on  a  oeparate  paper  not 
attaehed  to  the  subleaso.     Plaintiffs  were  not  as^ed  to  approve  the 
sublease,  but  raerely  to  eonaant  to  a  subletting  to  Hofeld,  who.   It 
is  admitted,  was  a  desirable  t«iaut. 

Dtf  wjdant  argues  that  i  t  was  error  to  refuse  its  of- 
fered instruction  to  the  effect   tli*t  if  the  Jury  believod  froia  the 
•vldence  that  Murphy's  fir*  wer«  attorneys  for  the  plaintiffs  in 
this  oaso  and  representing  th«E,   •then  you  are  instruct ed  that  ths 
teotiieony  of  the  witness,   John  K,  Murphy,  is  entitled  to  little 
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weii^t."     Vhll«  the  praetiec  of  an  attorney  in  a  oaaa  t««ilfyi»g 
a«  a  wita«*i  haa  1»e«n  repeatedly  and   strongly  eonie.cned,  wa  are 
aat  lnelin«4  te  hold  that  fros  that  faet  alone  the  jury  sh0ul<i  be 
told  that  hie  testlBtony  ah^^uld  "be   ,,lTen  little  wel^^ht.     Ihere  may 
Ibe  eirouiBstanees  where  fres  the  neoesei&les  of  the  ease  an  attorney 
ia  the  only  party  who   oan  ^iy  material   testleiony.      It  is   true   tnat 
in  the  opinion  in  Wiederftold  v,  fie.4,^rhel,(|.   305  ill,   429,  language 
similar  to  the  instruction  here  was  used,   yet  t^iat  decision  nust 
%•  considered  as   applicable  to    the  particular  facts   of  that  case. 
We  e«anet  say  in  the  Instant  ease  that  the  jtiry  should  have  been 
instruot<»d  In   the  lar.£ua«2,e  of  the  offered  instruction. 

Murphy  was  then  asked:      *You  know,  don*t  you,  that  the 
lessee  of  a  pieoe  of  real   estate  eannet  t&ake  a  sublease  and  put 
anytning  in  it  derogatory  to  the  ri^ts  of  hie  own  lesnor?*     The 
•otirt  sustained  an  ebji»etieii   to  this  on  the  ground   that  It  wa« 
&er«ly  a  gueation  of  law.      This  ruling  was  improper.      Ihe  question 
waa  not  f^r  the  purpose  of  raising  one  of  law,  but  to  teat  the  good 
faith  of  iilarphy'a  ob,1eetiona  to  ad-vising  hie  oli<»nta  te  give  their 
eoas4»nt   to  the   subletting.      Defendant  had   the  right  to  dwelop   the 
fa«t,   if  it  was  a  faot,   that  Murphy's  objections  were  bnaed  upon 
his  atatei&enta  aa   to   the  law  wixieh  he  knew  yi^T»  without  Bi<>rit. 
nie  qu$ation   i^ould  have  been  pencitted. 

Per  the  reasons  indioat<«d  the  Judi:j&ent   is  rsyersedi 
and  the  eauae  rerjuided. 

VXVERQZH  AND  RStiA£12BD. 
]lateh«>tt,  P.    J,,   snd  O'Connor,  J.,   ooneur. 
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n.    ^STICE  M«3UK1LY  DSLITSBKB  TKK  OFZSlOli  OF  ¥HE  COUBT. 

In  th*  tri»i  oi'  a  »uit  wher«ln  pla^intliT  acught  to  r«- 
oortir  dticagea  for  p«raonitl    Injurios  tec  Yukd  mxi  itdToroo  vsrdiet  an<l 
from  th«  Jud£Bi«nt   that  he   tak«  nothing  he  appeals* 

Flaintlff  was  employed  ao  a  ch^ekor  ou  •  fro Ight  boat 
of  the  ii^orchanta  Lighterage  Corspony.     kerohandiee  waa  brought  by 
freight  cnrtt   into  the  Kandolph   street  yarda  of   the  d»feji<SAint.   there 
to  be  transferred  to  the  Lighterage  eospany  to  be  oarried  to  deatl- 
Bation.     A  doek  had  been   oonstructed  by  def«iid«uat   along  the  aoath 
bank  of  the  Chleago  river,   on  vhieh  vaa  a  ehed  with  Aiding  tor 
proteotion   against   the  weather.     Kunning  south  froii   this  doak  waei 
m  long  covered  platform  vith  aiding  oonstrueted  alongaide  a  depreaaad 
railroad   stub  traok   called   "Traok  7,**  bringing   the  plsitforsi  level 
vith  the  freight   oar  floora.     Part  of  plaintiff's  duties  as  ehftoker 
vaa  to   ln«p(Ket  aeala  on  both   sides  of  th#  ears  to   oee»  that   they  had 
BOt  been  broken.      After  exairdning  the  aeala  on  the   '^ast   side  of  the 
eara,   plaintiff  euatoi&arlly  would  waOk  northward  on   a  ledge  about 
aixteen   inohea  in  width,  between  the  weat   siding  of  the   covered 
platfera  and  the  weat  <^dge,    that;  go  diagonally  aoroae  the  eorner  of 
the  depreaeion  on  two  planka  which  had  been  laid  aoroas  the  north- 
eaaterly  eorner  of  thio  deprossion  froi&  the  westerly  edge  of  the 
platfora  to  the  southerly  edge  of  the   iock.      Xheae  planka  were  not 
fastened  to  the  atructure  at  either  end  an!  for  two  or  three  ye)U>a 
prior  to  tha  aecldent  had  been  in  this  position. 

On  ^ar«h   B,   1926,   ae  plaintiff  was  walking  on  theae 
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planks  returning  ti>  th«  «!aat   sldt  of  th«   ears,  oe!«  el*  thaw  relief 
and  h«  fell  to  euah  a  nanaer  that  the  edge  oi   the  {dunk  turr.«4 
vipraxAt  eateVii&g  hi-    in  the  croteh  and  lafliotliig  injari«a.     A 
vltneas  t«atlfi«d   thftt  after   the  accident  he  noticed   th»t  one  of 
the   planJcB  vas  varped. 

The   (!«^olaratioD  alleged   the   iuty  of  the  defendant   to 
keep  ite  iplaitferffi  and   dooJr  in  gooij   repair   and   that  it  negligontly 
p^rxltted  thA  planks  of  the  platform  and  dock  to  roKain  unfastened. 
The  ease  vent  te  trial  upon  the  declaration  and  defendant's  plea  of 
general  ietue. 

Plaintiff  firat  ar«iueB   th»t  it  vas  rtevtraiiilm  error 
for  the  trial  court  to  euctaln  ehjeetione  te  certain  photographt 
offered   on  hie  behalf.      The  photographs  were  taken  about   three 
yffars  and   fottr  vonthe  after   Che  accidet^t,   by  pl&lntiff ,  prutmiSklly 
an   aiaateur  photographer.     He  testified  that  tltey  were  a  correet 
picture  of  the  preieises  at  the  ti&e  they  were  tak«^n,  but  there  vras 
a  difference  in  the  pictures  froa  the  appearance  of   the  prtmieee  on 
the  day  of  the  aecident.     Se  testified:     "the  eon<!ltion  is  ne^t'  that 
those  plankf  hare  been   cut   and  fitted  in,*     She  attorney  for  plain- 
tiff statc>d    that  he  was  not  off(»ring  the/'    for   the  purpose  of  aiiow« 
ing  repairs,  but  just  to   show  that   they  were  a  correct   rcproduetion 
at  the  tine  they  were   takm.      The  witness  was  asked  whether   there 
v«r«  any  other  changes  in  the  photogras^s  except  the  altered  con* 
dltlon  of  the  planks,  and  replied,   "There  are  some  other  changes.** 
Object  ions  to  their  introduction  were  sustt^ined,  the  court,  how- 
ewer,   Baying:      "If  there  is  a  naterial  change  it  would  not  be  ad- 
missible;   if  there  is  a  minor   change  X  will  pers^it  hluB  to   state  it 
BOW,"     And  again  the   court  said:      "Whatever  the  difference  is  will 
haws  to  be  deweioped,"     Plaintiff  was  not  interrogated  further   as 
to  the  differences. 

It  has  been   rei>eatedly  held   that  photograohs  of 
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9r*«iet«  t«kM2  ctttstquciat   t     thu   iAti>  9f  th«  aooldcnt  are  set   ft4* 
si««i¥l*  unless  thty  atae«  tte«  aotu&X   situation,   clreu^stanQoe  «&d 
•itrrottnilngt  At  the  tii&«  ei*  the  accident.     To  be  of  anj  value  «• 
«Tti1«noe.  phdtogrsphe  aust  ¥e  ehe^m  to  have  been  taken  at  a  tlaat 
vhen  the  situation  and   eurroundlnga  /are  unehariged.      C.C.C.jk  i^t^ilf^. 
By«   C».   V,  i^ona^chaa.   140  Hi.    474;   fc.   fe  a.    I.   ii.iui.0.   ▼.    Croae, 
tl4  111,   •02;   Zreaaoie  j'urnace  .q.   v.  fecCfrea.  191  111,   340;   C,   fe. 
A>  R.  R.   Co.   V.   Qoreon.   19S  111.   «8;  Itaake  v..  Pfere  4  Mapaur  C^.  ^ 
in  III.   App.    240;  Upa  v.    Chicago   Wit?  iiy.    Co..    S09   111.   App.    532j 
ftriwm  T.   K.    St.   L.   A  S.   Ky.    Co..   180  III.   Apjp,   93;   Althoff  v.    I.C. 
R.  a.   Go. .   227  111,  App,    417.      «e  are  Inelined  to  the  view  that  the 
trial  oottrte  should  be  liberal   in  adBtlttlng  photographs,  for  it  is 
a  Bietter  of  oojebod  experlenee  that  a  photograph  vill  kIts  eae  a 
better  underttuading  of  the  surrcundings  than   can  be  conveyed  by 
■ere  oral  d<?aori9tloB«     It  is  to  be  cot<»d,  hev^ver,   that  in  the 
inetant   case  the  court  based  its  ruling  excluding  the  photographs 
ttpoB  the  ancurptlob  that   they  shoved  Katerlally   different   surround- 
Ings  than   existed  at   the   tle&e  of   the  acoident,   and  offered,   if  they 
vers  Kerely  minor   diances,   to  permit   the  witness   to   »tsit«»  what   they 
were.     This  offer  was  not  availed  of.     Under  saeh  cireuKstanees  we 
held  that  the  ruling  was  proper. 

It  should  be  mentioned  that  the  4ef«filaat,   in  turn,  of- 
fered photographs  whicu  are  lo  the  reoord  oarkei  for   identifioation 
•Bd  whioh   eh,cm  alsiost   exactly  the   situation  as   it   existed  st  the 
ti»e  ef  the  aceideBt,  but  plaintiff  objected  to  the  introduotlon 
•f  these   and  was  sustained, 

Ths  burden  of  plaintiff's  argut^ent   is   that  tho  photo* 
gra^s  and  evidence  of  repairs  and  ehang<?s  were  adi^iesible  to  show 
ownership,  possession  fOkA   control   of  the   plank 0  in   question  and  not 
fer  the  purposf^  oi"  proving  aibteeedent  negligence,      fhe  general   rule 
is  that  neglif^enee  must  be  determined  fro^  what  ecourred  before 
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•r  at  the  tim^  of  the  a«eid«fit  and  th«  ttvldene*  of  rspalra  joaA* 
ftft«r  th«  accld«Kt  la  not  a4ni«sltel«  as  an  Isplied  sidaiselon  of 
B«gllg«ne«  OB   the  part  ol*  dof«ii4ant.     iUth  i»  M»   ut.   f.,  Jk  S»  Hy^ 
it£. ,   238  111,   126;   4ow  v.  teeaarlo.   183  111.    2^6.     Bui  it  hao  %««n 
Mold  that  undor  oortaln  olroutLOtanooo  oTi^anoo  of  rftpairs  or 
•haagoo  or  |»rocautions  takon  by  th«  porson  ohargM  vlth  reeponai* 
blllty  le  ada'iasi'blo   to   shoir  o'!m«>r>hlp  or  control.      49  C.^^J.   1SI3S, 
and  eaaoa  there  cited.     Plaintiff**  eounsel  argue*  earnsotlya 
••peeially  in  hie  rofly  brief,   that  it  waa  roverailale  error  to  ox- 
aludo  eueh  eTidenee  aa  tending  to   ahav  poaaeeaion  and  control  of 
tha  planka  in  queation. 

Two  iritneaaaa  teat  if  led  for     defend«Bt  that  the  dook 
and  9)latforii  vera  erected  in  1923.     Neither  witneaa  had  aeen  any 
Dlanka  lying  diagonally  aoroaa  Tr&ok  7.     Uowavar,   another  iritnaa* 
for  dafeniant   teatlfied  that  the  plaoka  had  )»een  lying  in   thla 
peaition  for  aoae  eonaiderabXt  tlB^c  before  the  aooldent.     Plain- 
tiff teatlfied  that  ha  noticed  the  planke  the  first  time  h«  had 

ear 
•••aaioii  to  axa»ine  th^/eeala,  whieh  would  be  in  1923  or  19 S4,   ^soid 

walked  on  thm.     He  alao   teatlfied   that   aubaequent   to   the  aooident 
there  waa  a  ehange  vi^ada  in  the  pianka  and   the  platfora.     In   Identi* 
fying  defandant'a  photograjJua  he  again  referred  to  the  alteration 
•f  the  platform  aince  the  aooident,   evidently  referring  to  hia 
previoua   atat«;ent  that   the  planka  hiid  baen  "out  and  fitted   in"  the 
iflAtform,     At  no  time  upon  the  trial  until  defendant  had  reated  was 
thara  any  auggeatios  nada  by  plaintiff  *a  attomay  that  the  photo* 
grat}ha  vhloh  h*  aought  to  introduee  were  offered  for  the  aola 
purpoa*  of  ahewing  ownerahip  and   control.     th»  proper  praotie* 
uadar  aueh  aireiaBatanoea  requirea  that  the  offer  of  ssuoh  eiridenca 
ahattld  ba  aeooKipanied  ¥y  a  »tat(mant  that  it  waa  offered  eclely 
for  the  purpoee  of  allowing  ownerahip,   posaeeelon  and  control  and 
far  na  other  purpoaa,   and  if  it   should  ba  aiUalttad,   the  court 
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t«  ii«if«|iiiLb«  ftftll^iKl  mn  9M  •fifl««i«i&«  ton  ml  iM^Hitm  ftdl  <x»#l# 

m*4  9»ti  tk  tm    ,9m  .in  mi  ,ala«&!fe!i-*s~Jii»&  i^i  -i-^^  ««s  ..ai 

tXtim^ata*  9»ufix»  X»«iii»9«  a'ttiil«U«X1l     .l^etla  mfdi  •••«e  ftm 

» ."*-•*  i  t«#'  i»  p    f*  *    *■ "-'  ^'»'  '>    *  IW 
.-;_ _•    ,„...      -'.»s?-t!»l!>6     xol  bsl'tX,.-..    -.■-u^.,^.Usf  aWC 

afi«a#it<r  «i^jrofut   «'«iy«»<^  .uiss«^fe  ^ttlXX  wittmln 

aldS   ai  aai'ci  et»i»(Sf  b-.  \ktM$   itu^mtHh t§t 

^«ift   t^9l  t9  C59X  al  t»«f  hLi^v  iktiiiM  ,«l«*s\|^  ftaJLMUM  »t  ««!•«••# 
-ifnvhk  at     *«i«o'UaXc  f^tii  bx^  tuimltt  **ti  mk  Mumk  »>iimi  a  V)*v  b««iU 

•  Irf  «»#  j^rtl-siftt^t  tX^-tvblT*    t^a»hi:ii9»  tmlf  ft^Ala  inet^^ir.  •;!#  t# 

«£ir  h^iwtt   heak  t«iif(a»t9t>  HiWi   Ittlxi  'MiS  nana  tenif  an  #it     .ovnl^ei^ 

•«>raif(V  »<(^  }«flt  <iea(najr^«  •'rtltntAXt;  ^  atMsu  2iolt««|is»«  «7:w»  aTMt 

^XoK  ajEKl  aa")  ftalsYta  •«*«  a«<^»at#,iil  o#  ifQMva  a^  ^olrrir  9ikit^ 

•9liAMi*i  tafoicd  aill     .Xaviiiaa  §«a  ttij-rat«m««  ^ttftnaite  t^  •••crmv 

99imtblf9  iftftm  Ye  rt*»TtO  eirt)  s»Tit  lt*ilupax  »nt9sm*omi»'9X»  Oaum  i»tm»i 

ilf-i^^r'  h'^rntJo  aA#  ik  fAM  ammSxii'tt  »  xS  l»«la«cr.»aaaa  (M  tttttwta 

hiv.   Xot.l.fa8  biui  naiaaaaira^  ,ytila^(wrw>  A«it«r«da  Ya  aaatrisq  atfbT  lat 

#sw«o  »ri*   ,?)f«»i#li3jl»«  atf  i^Xaoila  .»«cj<i»«^[  s»i»»  a«  lalft 


•houXd   eaution  th«  jury  that  it  wa«  r«««iY«d  only  for  the  purpoc* 
•tfttsd  "bf  e«una«l   imdl  th«r»  whottld   nlso  follow  $m  Inetruetioa 
•taticg  tHo  restrict ioa  of  the  •▼l^enec;   to  ite  legitimate  effect • 

£«  witnesfl  waa  presented  or  Queotiona  &8kc4,  hut 
■•rely  «  generel  offer  to  ehev  that  <!«f«^dBnt  after  the  aeel^ent 
had  eat   theae  planks  oaA  fitted  thuK  into  the  platfem.     Sueh  evl* 
tfenee  woul^  hare  Iteen  merely  e  mulatlTO,   aa  thla  faet  already  ap* 
peared  in  erl'ienee.      See  alee  ghicai^o  City  Hj^t   Qo«  r^   Carrol^.. 
tO«  111.    .51 «. 

Plaintiff  also  offered  to  ahev  that  the  plat f em  aa 
altered  retrained  In   that   oondltion  until   ehortly  before  the  trial* 
«hen  the  olMika  that  had  been   fitted  in  ware  re^T^oved  tmv!  defandant 
took  the  photographs  vhich  it  aought  to  introduoe  and  then  put  the 
fitted  planka  baek  into  position.     KTldently,   what  happ«^.ed  was  - 
although  thia  ia  eritieixed   atron^ly  by  plaintiff *a  attorney  • 
that  defendant  *a   oounael  had  bad   thia  done   for   th'j  purpose  of 
producing  8  photogra?:ili  aho'»ing  the  eonditiona  existing   at  the  tine 
of  the  aceident,   except  for  the  aba«ice  of  the  two  loose  planks. 
epan  the  trial  plaintiff  waa  asked  to  reproduce  «ith  a  pen  on 
theae  photegrapha  the  location  of  these  loose  planks,   irhieh  he  did, 
thma,  it  se^^s  to  us,  repioduolng  wisest  the  exact  situation  at 
the  tine  of  the  accident,  but  plaintiff  ob,1eeted  to  the  introdue* 
tiea  of  theee  and  they  were  kept  out.     Plaintiff *e  offer  to  shov 
that  ttiia  waa  done   lid  not  rebut  any  testiaeny  offered  by  defendant, 
but   aimply  tended   to   as^plify  the   sbko.      Turtherp^ore,  no  plea  of  B«n> 
ownerahip,  posaeasion  or  control  waa  fil^d:  only  the  pleft  of  general 
iaaua,   ao  the  OTidenee  waa  unneeeaaary. 

Inatruotien  nuaiber  14   ia  orltloised  because  it  refers 
to   the  unfaatsned  or  looae  pj  anka   *ln''   the  platfortu,  ajnd  it   is   R-rgue* 
that  the  uee  of  the  word   "in*  had  a  tendency  to  mislead  the  Jury. 
This  inatrueticn  followa  virtually  the  langua^ge  of  the  plaintiff 'a 
declaration.      In  each  count  it  is   charged  that  deferiiant  negiiirently 


.toii1t«  •iM$aii%9l  mil   o^   iiftiM|)XvA   sjAS  '19  a»li9lri99X  mU  j^aUm^W 
turf  ,^ilii«  •aei^s'sw*.  •%«  h"*" -*T  »«»  ««*<iiJl«  «!* 

.tT»  rf0ifS     .mo't^iiiq  »<U    o^ai  sMri?   i^^,  . .   3iUiaX^  MiAfft   $tm  hm4 

.0xr  .ixx  ftOK 

tis  aexoXiMln  mxUt  tAlU  v9iU  »i  tt»t*Xip  <^HLi    t'tlinimll 

-  x»in»;tc  e'tlifaiffXq  ^tf  ^X^A«tl«  i^ss^t^X^lva  «1  9i.ai  xi^ievM^lm 
I9  999t'su%  ^tii  19'x  itac  rAd  bBSi,  X»ff^u«e  *' iDstkiml9%  fstLi 

.tt;tfncX<;  s^acal  #wj  »riJi   t«  •9ci#«tf«  •it*  :afei»»«  ti(i  1« 

cc  nrc  a  a^i*  aaAi^at^st  at  l^jia^  «««  ir^taivXg  X«lm^  ti(t  a«i)jU 

,  'ii  fioXnEw  ,«ji:aiiX«i  •8»oX  »«»cLI  't«  a«l^»s(^l  »iU  64iq^Ti%0i9tfft  ••^ii 

t»  av)ti9uti9  f$ew>  3iii  trntmiM  8sXofflM»<Hr»i  «ti«  »^^  9.mm9  tli  «aiMfl 

«S{f9   oi   i-rtia  •*tllini«X'^     •*uo  IfVit:  •i:««'  V^Ai   ^-^jb  99»di  'U  «•!' 
^ifa%tM%\9ih  x^  fraaalto  %<A9''V.i$%9i  ifflMi  tu4*  ?h  4^fw6  9t»-9  9lAi  $9M4 

-a«a  to  A9X4  aa  ,tY«<a««i4t««V     •!«*«  t£t^  %,illii^M   9i   h9ka»t  t^'t^ia  IimT 
lmxo!^9ii  to  ««Xq  aift  tiAO  :lH»Xi>  a«v  X«tt«««  .s#a«o^  ttXila-iaavt 

.X'x«aaa»aaAji>  9m«  i<$  l^^iTa  aiit  oa   «»i.;«al 

a-Tf!  r   -;   jX   -^uja^-sd    b«K  ir, /.vt  i^io   mX    *X  tatfflK»«  iiffJ^tftiintattX 

Jk»ifii-tJ>  aX  -li  »(»4  ,urxo'tt«Xq  a^aUT  "at"  aMiznt  n  ftacoi  «a  Jb«Ma4«Al«tf  t4t  »t 

»>£t«jt  •rt'  ft«oXaija  a*  T5»iiaAa»i  >i  JhA<i  *i!»i"   biaw  aM4  ta  »a«»  «»rft  i9dt 

^)  .vM"'    :     «*"♦    f^  4i^a]|m>X  9iU  ^X£ft4**ilv  si>«XXel   fia  .t^Ji'-tianl  «i&tfZ 


1>«rBsitt«4  divers  plank*  «h#r«with  said   platforei  vr«8   oonatructea   and 
^ttllt  to  be  tai6   remain  oafasteced,   by  rcaaos  whereof  plaintiff 
vhlle  walking  over   eaid  platforai  tripled   and   etUD^-bled  upon  one  of 
the  unfastened  plsjijce  ei*  tlie  platfons.     The  language  of  the  count 
•learljr  describee  tixe  plank  of  or  in  tbe  platfersu,   and  the  Instrue- 
tloa  aerely  followed  the  charging  part  of  the  plaintiff's  deslara* 
ties,     tiiere  vaa  no  error  in  giving  it. 

Instruetien  nuaber  15  is  «leo   eriticised.      It  told 
the  Jury,  in   subat»iice,    tiiat   ii   it  b^^'li^ed  that  the  plank  on  whioh 
plaintiff  was  walking  when  Injuied  was  not   a  part  of  ths  platfom 
•r  other  structurt  provided  by  defendarit,    but  was  a  loose  p  ank 
laid  over  the  depression  ever  traek  7  by  sone  person  using  the 
preMleee  for  hie  own  ooaveaieaee  without  the  knowledfre,   either  actual 
•r  ecnstruetive,   of  the  defendant,  then  the  def«n'!ant  should  not  be 
liable  for  the  injury,     the  taetikony  i«  undisputed  that  the  Icose 
planks  were  not  a  part  of  the  etructure.     Traek  7,  wh^re  they  were 
laid*  was  devoted   exclusively  to   the  use  of  the  i>erohants  Lighterage 
Cois^any,   plaintiff's   enployer.      So  far  as   the  evidence  shews,  plain, 
tirf  was  the  only  one  whe  used   these  blanks.      The  oustoaaary  way  for 
ens  going  fron  one  side  of  the  traek  to  the  other  was  along  the 
platforai  and  through   (he  deck.     There  was  no  evidimce  that  aziy  offi« 
•er  er  agent  of  the  Jiailroad   eo»p«ny  had  any  actual  knc^l «^di;@  of  the 
fresease  of  these  ,'lankB  over  the  depression.     «e  hol^   that  under 
the  evidenoe  the   instruction  was  proper. 

The  giving  of  five  in^tr  etions  at  the  request  of  de* 
fendant   en  the  subject  of  contributory  n^gllgonoe  is   oritioised. 
The  evidence  tended  to   sl^ew  that  pl»tintiff  was  thoroughly  fsKiliar 
vlth  these  planks  and  knew  they  were  not  fastened,     there  was  evl- 
denes  that  at  the  tise  of  the  aoeidsnt  there  was  snow  on  then. 
Plaintiff's  first   explanation  of  the  aoeident  made  on   the  day  It 
hiH>peaed  was  that  the  plank  was  "full  of  snsw.*     Me  waa  a  very 


6a«    '  :oQ   CiVw  tnvliain   hiaa   tiii^  .  .x»Io  mtmrkk  h%ifkmeutM 

•Oi^-xiiiai   »tii   has    .^.i-xo'UA/q  •if^  Jtlr;   Mf>  ■•i^iiaMl  x^'K'^i^ 

.     ■  ■ '.':»   oa  c;-  .  'dlt 

xleiitw  no  .  t'    :q      li?   i«iii  i^T)»ii'  i   ♦V^t  •j^IJ 

flnol^«X4  iwijr   la  itxa^  »  laa  •««  lii>u*L-  '  •  i>i»Xqf 

Tlaa  q  •ac«oI  a  •««'  *uu    ,*a*hn»1«fc  x«S   ^'  vjdlo to 

9<f  ion  &XJ99tfa   iiMPft'":  -    ,  ^lOfife^oaTtafc  5  :   la 

■«>ffi5     '         '"      '     "  '    %»J*it;.'>  j  ■   '  ■   ^       ""'■        -  <9lX 

©ft>v  .'^  •■  .iiiX«J 

»a«i»j...^.. .   T,v.-.7-.. -..    ..  "''^-f 

•rii£X<;   ,ew«rie  <»of»*^>w,>    «f(j   ;?,;.    .  ,    ..  .^.._^.. ...    ,     ■ _      ,.._^..,j 

■sot  t«*  Y:^«njo*«j..               .aiaair   - .  tmi.   ar^   -^fto   ,  Irto  <»ji*  tJiw  1ti# 

««[i  ^aoX<r.  saw  lari^e  a«ii  oi  utM  .  ■'i  aaioB  aaa 

-III0  'ijae  laril  aattabiva  aa  •««  atwdl  .iaaf   '?'^?   -^>j?.— tr!*  iv.u'   •irtel^ialq 

.-i«Q9tc  ajRit  aallaiiY^aai   »ifi   aaoaMrs  ttli 
'et    to  iaaupan  »tii  in  anolla.  iJ«tnl  av^t    ta  i^aivj 

.bailalll-To  ai  aoaaiiiXa^n  Yt^»#iierit«aao  Ice  ia«>ttfua  !»^i  aa  isuthatt 

tAlXIisal  xJxt)iitoicJit  lav  'tli^n.  i^i  wiMa  a»  ftahtiai  aaoaJSIvt)  aid 

•Jtva  aa^?  9i<»tfl      .banayaal  $9a  antaw  t^i  «ain(  bAa  aMnaXq  asr^.tl   r'.irin' 

.eaiil  aa  wooa  a««  wiil   ^^tfabZaoa  ^^  «aa»h 

ii   cJ^.t  «ai    ts  aba*  #«abiaaa  a/<l  'ta  naliaJsaXtArt      .         («*ttiiiilaX*i 

^^r  a  aaw  ah     **  .wana  ta  lii/t*  aaw  i[iial<  )   aisv  fe^^Ha^iqaxI 


h««Ty  «•»,  vvlgiiing  2^0  poun4a.     Tlx«  jury  e«ald  properly  b«li«T« 
that  la  atttmptlBs  to  v«Ik  on  this  plank,   in»t«ad  of  j^olag  >y  way 
of  thu  platferoi  AK4  4oek,  in  going  to  th9  etk«r  side  of  th«  Aars, 
lilalntlff  WAS  guilty  of  eentrlbuiory  negllgance. 

V«  ■««  no  r««9on  to  disapproTO  of  the  reriliet  aA<i 
«•  there  were  no  re'versl^le  errxtre  on  the  trial   the  judguorit  is 
affinaed. 

Matohfttt,   P.    J*f    and  O'Connor,   J.,    ecuiour. 


,»n«»  »/lt   'la  ai«i»   i»d*0   Alii   OJ    *•  .tv,,;     -    ,    -■■       *    -■   -t^oI^hI^  mHi  1« 
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)  Of  fcaiCAat 


26I0I.A.  6  21 

MR.    JUgllCS  McSURBXY   0^IV2819  TIB  OPIKlOii  OIT  TKK   CCQH7. 

D«f«nl«nt  a9p$»l«  from  a  judgment  of  ^400  ent«rod 
vpon  trial,  1»y  fch«  oourt,  of  plaintiff's  oIai«  on  %  burial  ^tolxoy 
ar  oartlficato  iseuvd  to  Hosia  £•  Harper,  now  daoaa^sad.     i^or  a 
Buaalaar  of  reaaon*  this  Judeatoct   earinot  atitnd. 

la  tha  Cartifioatt  upot>  whioh  suit  waa  brought  tha 
bojTJafioiary  uara«d  ia  tha  "Areade  Fin>uioa  Ca.**     this  btKKifieiary 
aiay  b*  ohangad  provided   tha  ^rrifctan   coueant  of  the  b<?naficiary  ia 
fila«}  with  ih«  nesooiation  ttnd  »uoh  ehtuase  is  aocaptod  by  tha 
OvBOaanvaaltii  Burial   Aaaooiatlon.     Plaintiff  t«atlfi<»d  that  siia 
Vtts  the  aunt  of  Hoaie  B,   iiarpar,    tho  ixtaurad,    but   tUera  is  aa 
ayldanoa  vhut«var  of  aay  otumga  ia  tha  ba&afloiary  trwa.  tha 
Arcade  S'lrisinoa  Co.   to  plaintiff,     ^a  do  liot  saa  how,   ic  the 
absence  of  auoh  avidanae,   tha  plaintiff  is  antitlad  to  reoover 
ac  tha  Cartifieata. 

The  Car ti floats  oontalna  a  proTislon  that  th9  »««&bar 
Kust  pay  vastly  prasluma  ic  adTanoa  on  or  bafora  «aeh  itkonday  dur* 
ing  tha  Ufa  of  tha  Ksabar,     Safandaat  iutroduoad  avidonaa  tanding 
to   8ho9  that  no  pramiuras  wars  paid,   only  a  Joining  fse  of  twasty- 
flTe  eanta,    ^tnd.  that  thair  rseorda  do  not   ahow  that  any  othar 
manay  was  paid.     Plaintiff  testified  that   aha  paid  tha  orasiUBS  to 
aoae  ono  whof^  sha  dsseribaa  as  '*th«  writar  that  oana  aftar  it.** 
Fraaukably  this  was  a  ^Jt,  Villi ama  who  saoured   tha  applicatiea. 
Ha  waa  na  longar  cnployed  by  the  dafs&dant  and  did  not   tastify 
•pan  tha  trial.     If  thsra  is   anothar  trial  ha   should  ba  produoed 


Y 
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tMSiQ'4  MS 


,■5--.  Xi(i«r;yA 


,  -  .       lit   .irtiiii.^     . 


X     W\     O         ttXT: 


-X'n«wJ  !•  «•!  BO^i^ot  «  XXn«   4S>1«<{  ^•i»«  dattrlvsTKi  oa  .^jull  voiiii   oi 
tlXfa^t  Ita  bifc  MM  l««/^a»'lit6  tiU  \i  ^^'iOi^iiit  t*»ii«X  •«  miv  •! 


if  posaiblc. 

7h»  Certifloat*  »iao  proTid«d  tfaet   It   «hauX!  not  b«  in 
full  baa»fit  until  thirt««n  veekt  prtnluita  ha4  >a«0  p^id;    t:hat  UAtil 
thirt9er>  waeka  pr«ii^l\wa  h&d  )>a«u  p&ld  tha  «C!Kb»r  aliall  be  antitlad 
to  one-half  beneflta.      Tlia  Inaurad  died  thirteen  d»ys  i%i'ter  tka 
Cartiricate  was  iaeuad,   ujad  yet  judgs^ejat  iraa  entered  far   the  full 
•■aunt  oi'  tha  C#irtiflcate. 

fh«  Cartifleaia  alec  presided  that   the  Kea&tar  aust  !»• 
la  Mioid  nealth  »nd  free  fres  injury  trhex:   the  Certli'ieata  vaa  d«* 
llvared,   an4   that  there  ahould  ba  na  liabllitj^  srlalis^  froaj  any 
accideiit  ar  lleeaae  aeaurrine  prior  te   tae   ti«e  of  th<>  dallvory  of 
the  Cartifieate.     The  Cartifle»te  ir^e  ls<rued  Catcber  7,  19:^9.      n&a 
Ineured  v%a   "carrie.l"  to   the  hoapital  on  tha  11th  atid  aha  41«d  oa 
the  SCth.     The  Jt^dleal   eertifieata  atataa  tha  oarise  9f  death  «a 
'diffuea  perltanltla  follevins  aalplcgltia"  and   aa  a  ecntrlbutlce 
eauaa  *iatra  atdoAlit&l  abeeee^ea"  anvi  the  duration  of  the  ilXneaa 
cna  xcnth.     'Xbe  reoord   ahe^e  sathlng  else  touching  her  condition  of 
health  at  the   tlsic-  of  the  delivery  of  the  Certifioate.     ProTletona 
tha.t  tha  inaurad  «uet  ba   in  eeund  ha&lth  ut   tb«  time  of  the  deliY«t7 
af  the  policy  h&-v«  baefi  h'-ld  to  ba  valid  &s  oonditiona  precedent  to 
tha  terifericiwry'a  raceirery.     LaufcAlia  ▼.  i*^erth  ABerlca     Benefit 
SSUSM*  *   244     ill.   kpp,    391;  I.erar»iovski  t,    'f!(tie%tiTrx  .v  Scutliern  Ufa 
SiSL*»  241  111.  A^p.    99:  aartaock  r.  £.^ai;:i»8kla  Live  otocX  Ir>o.   Co.. 
S2S  111.   App.    44S. 

Tha  olaiK.  for  dsu^^ea  was  baaed  aolely  upon  the  refuatal 
af  defox:daDt   ta  bury  the  daoeaaed,   but   tn«re  is  no   evid«noe  that 
plaintiff  waa  put  ta  any  ax.  en  a  a  in  the  aatter  or  Buffered  any 
4aB>ac«a.     Apparently  the  daecaead  waa  buried  by  Cook  county. 

Ca&plaiat  la  &ia&e  lixtut  the  court  adaiittod  »nd  con- 
aiderad  inooMpatent  aYldanoa.     4uch  arrora  will  hardly  occur 


^al9ii€lttn<fd  M  9^   bffit   "^si  j^l'^Jt<?X»«  sfxi««XX«>'Jt  «i;tli&olit»t  Mtf'^ili* 

«««RXXi  nrf*  'to  noita».»ih  'fiii  fne   •»»>;«»»aif«   jtsmiemt-fh   riJai*   ««0«o 

to  iiol#ii!a«9  t»i$  gfs2rt9i»et  w^r?    ■flEljtir»tt  «irt»iti«  fetot*  .HinoA  too 

•i  ifln&«d«t<t  iinom^AOO  •«   ^lXi^-7  r^t/  •!  &X.  tf  ifefr««r  s>tr«i(  t6^<t6<{  t'<I'  *t« 

.e^»  .^%k  ,tti  IM 

XiffiJlAi  •f'.T   ncua  xf^'^t^*   ^^ti^tf  iti»«  ••;M>'»*<^  '^ot  sbI«X0  MfT 

#4/11   fri>(tr>Mr«   on  «l  otoitf   d>Mf   ,l^«iuiooo&  Ofl^  %«»<r  0^   jrcofrtAlo^  1* 

-noa  bo*  ft»#flMt)«   Itvoo  odt  l«£(i  0^«  oi  i«X«I<j[d(0^; 


upon  ?tfieth<»r  trial. 

¥er  the  reasons  a1&t)T«  icdloat«<!  the  JludfffecRt  1?  re- 
▼•r»e(l  aad  ths  etiLust  remanded. 

Hatchet t,  ?.    J,,   aa<!  O'Connor,   J,,    ooneur. 
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MR.    JU3TI01  MofWRSLY  DSLIVKHKD  THB  OPI!llO«   C?  THIS  G  URT. 

In   an  itotiefl  of  the  fourtii   oIa«»  In  the  ttunloipal   court 
plaintiff  upon  trial  by  a,  jury  had  a  vtrdiet   for  #150.     ihroa  the 
Jttdjjp«at  tli«r«<»a  dtfftndant  aT>peal«. 

Plj%lBtlff '•  ataivtcct  of  olaiis  was  for  servic^a  rmnd^r^S^ 
tf«f«Bd»at  la  naklAg  aupraivala  of  oartain  bulldin^a  In  Ghlcago  to  b» 
tttad  by  'lofon^ant  ^oforo  tha  Board  of  KotIow.     He  affi  iaTlt  of  da- 
fanaa  waa   filed,      a  taaa  of  tae   fourth  claas  i»  wixat   the  avldenaa 
a«Lk«a  it. 

Ih«r«  ia  no  danlal  t^ut  that  plaintiff  performad  the 
•arv loaa  and  Uiat  hla  Qhargaa  for  aaka  «r«  fair,     the    'efanaa  snc^a 
to  1)a  a  denial  of  any  auViiorisatioB  by  dafetiiaut  for  plaintiff  to 
Aa  this  work. 

Maintiff  teat  if!  «d   as   to  hi»   exp«ri«ae«  in  appraising 
^ttU41c<gt:   that  kr.  Suraan,  the  attorney  «ho  repreaanted  the  defeud- 
ant  la  this  oaaa,   approaehed  hla  and  laqulred  whether  plaintiff  eottld 
appraise  eertaln  ^ulldinga  for  the  defendant.     Bun&an   oaid  defendant 
vaa  filing  a  ooaplaint  before  the  Board  of  Reriew  regarding  tha 
t4ucaa  aaaessed  on  hla  property  far  the  year  192d  and  wanted  aa  ap> 
yraiaal.     He  vae  told  wh«re  the  property  waa  located   and  as  appoint- 
aant  waa  nude  to  neet  the  dafendant  there,     fiuheequently  plaintiff 
■at    iha  defendant  at  his  of floe  and  waa  eUown  by  defendant  through 
the  property  to  ha  appralaed  and  plrtintlff  took   its  diaunsione  aad 
••naidered   its  oonstruotion  and  preee«4ed   to  make  oa  appraisal  of 
ite  ralue.      At  tha  aaaie  tine  defwndatit  told  plaintiff  he  had  another 


jA^idtntii  warn  Or. 


i  .ftXSOR  JDt 


(  ,i-iXitlL*qftk 


"r-     i->.   •'^.  ^'''s 


«jm*«  Miu'te  ..:/dEli  B%a  vM&»a  i«l   ••^^Miits  ai£l  iedi   ban  ••oirtM 

tOMtamtmi)  bis*  hmrjiC     .«aA{Ml«19^  vxii   not  fta<ni^XJt««r  cil4k^-z*0  ••ifYir^a 

-; :il«i;««  a«  fenift  b«f«o«X  «•«  x^ie^tttir  »id(d   •'Xsitw  jiX«^  9«v  aK     .LKaifftqr 

Uauk  9m»kmmstmik  w,ti  Jioei    ni^olMX^  ham  bm^lMtKi^a  ^4  pi  t^vqotf  pOi 

to  Xc«i«iq(«'ji  MO  titoM  o^  fc*^ei»oiq   tkCM  ««lf4»i/t4«a««  ft^i  fc#t!»feX»«»» 

t»<iion«  ten  ^if  lliialJiXii  hlPi  ttutttmlnh  •tUi  •«««  •!(#  lA     .mXav  t#l 


building  n«ar1>7  and  wiak«<!  with  fklaintiff  ev*r  te  th.a.t  building  lad 

•hovAd  pl«lciiff  through  it  and  a«k«d  hie    tc  appraie*  tixiw  on«. 

were 
The  Aopraleais  ^     sadc  and  «ul»tittc<^.      SuVseqaently  Burj^ian  tol4 

plaintiff  tliat  dafandaat  had  thraa  kjotm  buildinga  whieh  h«  t?iah«4  ta 

hav*  appraisal  ad  teld  plaintiff  to  maka  tn«ae  appraiaala,     Ihaaa 

a^oitrainala  aleo  vera  snaAe  and  daliTarad  to  Bunean*     Later  Burikan 

eallcd  at  plaintiff  *•  effiea  an^  I«ft  vorA   that  plaintiff  aliould  «9- 

paar  Idefort  tlia  Board  af  RoTiMr  and  gira  Tftr)»al  aonflrmsition  of  t&a 

writtan  appraiaala  Kada  )aj  hlK,    stating  how  ha   arrivad  at  his  ftg* 

uraa.     Plaintiff  teatifiad  that  aapraiaala  of  fira  )>uildinga  vara 

■•da;   that  thara  waa  no  agraac^«Rt  aa  to  th«  asauct   tnat  should  ha 

paid,  and  taatified  aa  to   tha  raavouallaneas  of  tha  (xhargee.     On 

oreaa«9xaif.inatian  of  plaintiff  hjr  Bursian,   plaintiff  t<»atifiad  that 

fhara  vaa  nothing  ever  laid  te  hia  that  hi«  pa^ant  was  on  a  contin- 

gant  haala,   dap«nding  upon   tha  anaunt  of  any  raduetien  vhich  tha 

Board  of  RaTiavr  sight  i&alca.     Plaintiff  furthar  t«atiflad  that  after 

ht  appraiaad  tha  firat   two  propartiaa  ha  Kat  Buraan  who  aald  that  a 

4haa]c  in  paymant  for  this  -vork  would  ha  aant  Ula  witMn  a  f«^  days. 

Tha  only  othar  witneaa  tvatif^^ing  w&a  tha  def«nd<uit, 

irhe   stated   that  ha  tumad  tha  natter  arar  to  ^r.  SMrman  to  look 

after  hla  tuces;    that  Charles  Barrett,   a  Banb^r  of  tha  Board  of 

Rariaw,  firat  aantioned   plaintiff 'a  naioe  ta  deferidani  and  racon- 

mandad  that  ha  ha  asked  te  make  aporaisala.     &af«^>dajrit  saya  ha 

Btrar  apoke  to  plaintiff  abaut  how  auah  ha  was  to  caurge  defendant 

for  Baking  tha  appraiaals.     Defendant  admittod   that  he  talked  with 

plaintiff  regarding  hla  appsaranca  before  the  Board  of  Raviaw;    that 

he  knew  plaintiff  was  getting  fi^^ures  of  appraitval  on  tha  property. 

Bttman  aaked   questions  of  <1efer»diai  t   tending  to   ehaw  that  he,    da- 

fcndant*a  attorney,   waa  retained  to   represent   defendant  in  the   tax 

■attera  en  a  eontlngant  basia.      Objeotions  to   su<di  quaationa  ware 

properly  austained.     Any  private  arrangamant   that  dafendai.t  had  with 
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Ott.muti  ikixi     .xa«:i.'U(&  ot  S«'s«vi£»$'  feOA  eA«at  etev  cniM  ajU«l««qf« 

-«•  kitfejMi  niinzai^  i9J6S  ftt>9v  #l9X  ^var  eeina  e*ltiial«Xi|  t«  k^XlAO 

eit#  le  aeifaintlaee  X«<fi»T  eWg  frna  «»ir»£i  1e  ht&s^  •Ai  Pxot»€  i«ef 


•tev  m}^iUblUi4  eyl't   to  «X«aJL»if9.' 
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rf#lw  b»3lX«*  ma  tstli  h^.^i*t^^itii   t-wt-awt**!      .iBrffsijBT::<i«j  mat  ^nlMMU  ft 
SmiU   iwkrnn  to  ttt.:.  nt-t*?*;:  xli»^j»»»t  tmai«X4C 

XAi   •if^   nl   toAh'^t^b  ia»aitxn*t   oi  hmni»S%x  saw  ^x^enoiia  %^7i^hei%\ 
e^tev  eAeiieeup  dtei/«  ui  •Mi/oet*'^^     .e£ar,<ir  4fl*3ia^#ao»  a  m  mx»itmm 


his  attorney  oovad  not  aff»«t   th*  dl»Ii««ties  ei*  d«fftntt«nt   te  pl»iti* 
tiff.     3«f«nd&ut  Ad!&ltt«d  h«  trlftd  to  g«t  in  toaoh  with  plaintiff 
aaA  I<£rt  word  at  )^l«lntiff  *•  oirieo  th«t  &•  Usk4.  9&lXad.     i)«i'«n(iant 
aXtor  hATlng  nt*ted  tlt»t  ho  hAd  fll*^  »  oomi^iatnt  "i^lth  th«  Bomxd  of 
Brrlem  to  roduoo  th«  tkIu**,  w«o  ««ko4,    "And  th*t  wao  the  reason,  if 
«ny,    that  Ut,  fursoB  wao  rotalned,   a*  ati  wppraioort^      aziid  answered 
■Yoo.*     Ho  furtKtr  oorro1»orHted  olalntiff'a  avidocco  to  the  effeot 
that   they  had  •xac^iaed  th«  f  Iret   two  build iB^s  together  amd  that 
defenaant  had  walked  f»r©and  the  iuildir.so   "wit.j  iU«  to  aypraieo  it." 

SIio  defenoe  in  this  court  oe«fie  to  reet  u|>o&  the  au» 
thorlty  of  Burman,   def«?ndant*»  attorney,   to   eaploy  plaintiff. 
There  was  eirideiice  that  plaintiff  wao  eiapleyed  direeUy  hy  jefon^iant 
on  two  of  the  T^uiKlngs  and  there  was  auffici'fit  e-videnoe  to  Justify 
the  eoaolurion  of  the  Jury  that  the  eaplo^^nt  of  plaintiff  on  all 
the  littil lines  was  at  the  instanee  of  defendant  and  with  hie  Jmo^'ledgt 
•ad  oensent. 

There  were  no  rsToreihle  errors  in  the  ruliaga  of  the 
««iirt  ttpen  the  ewidenee.     Cosplaint  is  Kade  of  an  in«t motion.      The 
ahctraet  deee  not  sho*   that  any  objeetionc  to   the  instructions  were 
aade,   neither  does  it   ehow   taat   tiiis  was  the  only  instruetion  given. 
W«  tee  nt  suffioient  reaeoc   to  reverse  ond  the  iuigxent  is  affirmed. 


Matchetti  JP«   J» »   concurs, 
O'Connor,    J,,,    dissents. 


'tfl>  M-'C'?  «rit   JtJlvr  j'Rii.i^dt.  «  «i»m    %.-if  ti*   r«ilJ  b»i»t*^  UrtJvjiH  t»,4Y4i 
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UZSaA  GARAJiSSOIi.    JOHS   SVARDI    h&%k 

ISA  UJUKUU  J0H£AliQ3OJI,   litJJS  BXH^II 
kOHSOIi    and  3H2tST  CU3TAV  :^02>S0£, 
Api^AlIaots, 
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Ml.    J08TICB  MeSimSLt  BSLIVSRS9  TBI  OFIBIOU  Of  THH   COURT. 

This   is  an  app«al  by  th«   ooii.9lalaaiit«  l*roii  «  d««r«« 
ordering  thoir  WW  dloaisa^d  for  want  ol'  •qalty,    ^nieU  bill   sought 
to  haT«  sot  sioido  tho  l&st  will   :»ni  teotaffioct  of  i»aBt  award,   do* 
oo&ft#d,   on   tho  ground  that  at  tho   tlao  of  its  oxotiution  he  waa  of 
unoound  Kind   and  B«nory  »nd  also   that   tho  dofendante,    tho  b-emofi- 
oiarioo  naBAd  in   the  irill,   exoroioed  unduo  iailueiaco  and  fraudulent 
praotieeo  Inducing  him  to  nako  tho  vill.      Soparato  ausworo  woro 
filed  by  Cooolla  i*fandl«r,    as  exooutrix  u&vlor  tho  will   and  Individtt- 
ally,    and  by  Goorgo  Ffandler,    a  ttinor,   by  ^^uardian  ^  litofc.      Tho 
•OBiilaicantt  filod  a  replication  to  tho  auowor  of  Cooolla  Ffandlor. 
Iho  oauso  ea:i:0  on   for  trial  before   tho  oaurt  without  a  jury  and  ro> 
•ultod   in  a  decro«   sustaining  tho  will, 

aarr  Sward,   tho  testator,  waa  aKout  sixty  yoars  of  ago 
at   the   tiise  of  his  doath  whieh  tooJi  plaoo  iu   tho  oarly  suornlng  of 
2)oe«Bsibftr  4,  1927,  while  h^  was  a  patient  at   tho  ^uth  Shoro  hospi- 
tal  in  Chicago.      CoiziplalnwDts  are  two   slstors,   a  brothor  and  nieoes 
and  nophcws  of  th»  testator.      Apparently  they  livo  In   ^wodon.     So- 
fondwatff  %r«  not  rolatcd  to  his:,      tho  dotonalriatlon  of  tho  issues 
roots  wholly  on  tho  cirouastanoos  of  the   sxecution  of  tho  will. 

Dr.   ?roby  testified  that  ho  was  ecnnootod  with  tho 
South   Shoro  hospital;    that   Ba»  Swari  entered  tho  hospital  In  Ootobor 
1927,    sad  tho  witttoss  was  one  of  his  physleiana;  no  one  oleo  attended 
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hlss  exo*pt  an  int«m«,  Br.  H«Bt,  vho  »t  th«  time  oi*  the  triml  was 
in  «.  Banltiftrlua  in  !^«ir  li«xieo.     Dr.  Proby  testified  that  «t  th« 
tine  of  signing  th«  will  Saa  3vard  wa«  piiysioally  a  eiek  mtm  ^ut 
hie  nlnd  at  tho  tlBB«  ^&«  or  8e«an<|  to  l>e  rational;    th&t   the  vit- 
eeos  wao  1b  the  rooe  vhen  fMi&e  individual   (th«  lawyer,  Wiiiim 
Brahaoi)   askod  hiaa  to  vituost  Svard's  ei^-^iiture  t&  the  vill.     The 
wltneas  eaw  Sviurd  «ign  the  will  vlth  a  eros*.     ?r.  Prohy  sitjaed  a« 
a  iritnete,   aa  di'l  Br.  Rtrt  ^nd  Qiarlea  K.   Dalil«ar}.     T^iat  this  was 
•ppr oxijsat el/  two  or  three  e*cloe^  in  th«^  uf tf^moon  of  DeeeKlNir 
Srd;   that  he  saw  5ward  frequently  touring  th^  day;   that  ic  the 
aftertJooii  he  would  have  little  relapses  and  co&e  out  of  it  with 
c*rdi!i.o  stiffiular.te:   that  at  the  tin**  h^  tltyi^A  the  will  he  aeeeed 
to  be  rntiocal   and  acted  aa  he  had  doK<^  ftvejry  day.      Froia  the  tia« 
of  eignlAg  the  will  up   to   the  tir^e  he  passed  away  about   two  er 
three  o*eloolc  the  fell  owing  soming,  Br*   Proby  said  he  would  not 
•ay  hla  miC4!  was  very  aotlwe;   h^<  was  a  very   alok  aanui  his  hi^art 
wmt  aot  the  b^st;  h<>  had  heart  dil«ttiM)  atid  tow&r^e  evening  aeesied 
to  get  worse;  he  talked  with  the  dooter  abeut  every  fifteen  oin- 
utee  an^l  at  th«(  tlia«  he  talked  ae  if  he  were  rational.     He  was 
•Ittlnt^  up  in  bed  at  the  tit^e  h«  signed  the  will.     Froi^  ei^iht 
e'oleck  in  the  evening  he  was  getting  worse  im&  was  praetioaUy 
dying.      Cficelia  Pfandler  was  in   the  reoa  nearly  all  the  Isiet  day 
•f  hie  life.      ?h«  witness  believed  to   the  best  of  his  3mowledge 
that   Sward  wan  of  sound   and  disposing  aind  and  ses>ory  when  he 
signed  the  will. 

Charles  B,    Dahlen,   who  wae   a  ?^itnr£6  to   th«  will, 
test! find    that  he  had  knows   Si^ard  about   elgi^^t  or  nine  months 
before  he  died;   that  he  vlelted  aln  four  or  five  tisaae  in  the 
hesoltal   %n4  hsd  oeesslon  to   talk  with  him,     tht  firet  o^nvtrsntlea 
was  early  in  Jfevember;    that   althou^  Swiird  was  a  prett;^   siek  nan 
*he  talked  all   right,     Kverythlng  he  anderstood,"     *his  mind  was 
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nil   right :"   that  ho,   3vard,    ♦i»ik«(?  la   the  wltn^fts   "jufnt  Ilk©  1 
t»lk  to  you  now."     The  witness  wae  at  tht  hoepital  wh«n  th« 
will  was  «igD«d.      •!    8«w  hi*  Blgn  hie  sl^&turo  t©   thl©  fs-ill, 
hl»  cToaiB  thert."     It  wa«   Ble:ned  In  the  pree^nee  of  Sw«ra  »nd 
In  th«  |>r«s«rso»  of  th«  vltnaeses,     n«  ( th%  wltne«»)    elijne^'   at  tli« 
r«4%u9tt     o^  Sx?artf  tusd  1ft«liffT«4(  hln  at  th«  tlsic  to  b@  of  nound 
ttDd  dliposlng  laini  and  Bsecory;    thsit  aftar  elgxilng  th»  i^ill   th* 
witC90«  rtmalasd  atiout  an  hour  Ik   th«-  rooisj    that   the  testator 
hadi  n«Ter  talked  to   the  ?fltn«'«s  about  hl«  fanlly  la  Sw**'!*^;;    that 
h<i  n*Ter  told  th«  vltnesa  tiiat  h«  hf%<l  J&fed*  another  "'ill  about 
thr#«  atontha  befort;    that  h«  ^Id  vet  t«ll   the  vfltmsise  aiiythlng 
AVftut  hl«  brotham  aii'?   el9t«r»;   that  rhtm  Sir.   Grijii^itt,  th«>  at- 
torj\«y,   oaatt  In  with  the  *111  h<»  8how<»<?  it  to  fsvardi.      "I   saw 
Mr,   OTahats  raad  It,*     And  th«3  Svar^l  r«  id  It.     After  he  rfa*  It 
ShfmrA   8li5n«i1   it.      SwanI   *ha4  It  In  front  of  hi.'Tiaelf,   and  aft«r 
he  glanoad  »t  it  thor«  tttii   ma^  it,  h*  sitgeM  It,   and  I  Bftw 
him  nign  it,*     3irar4   "had  hla  glaao«B  on  an<1  look^sd  at   it.      S« 
far  a«  the  oatallar  oould  jui^s,  ha  waa  reading  it.     He   apant. 
Oh,  a  ODU|il«  of  alnutta  in  reading  It," 

Willi 'VB  (Sr'ihajn  tastlfip^    that  h*  was  a'la«y»r 
practicing  in  Chioago   for   t-sri^nty-five  yfrara;    th/it  h«  kn«w    v*ar4 
in  hia  lifatina;    that  h«  had  known  hi»  flftaan  y»ara  in  Chicago 
a«d  did   buainaao  for  him.     ISurlng  the  fifteen  y«ara  h«  would  at* 
hln  often,  nayba  t"wo  or  thrai?    tiajea  a  year,    a»d   that  ho  might 
not  a««»  hlrt  for  a  year.     The  last  year  or  two  hafora  his  tUed  tha 
aritnaas  did  not  aaa  hla  very  oft  an.     Purines  'tho  flftaen  ysara 
ha  Itnaw  and  saw  hi»  8war!»a  mind  waa  aound.      The  witnaes  flrat 
l^'-smad   that  Sward  waa  In  tha  hocpital  the   day  on  'vlilch  ha 
algaed   tha  will;    that  whan   tha  ^itneae  returned  to  hie  olYloa 
thara  waa  a  aall  t«   e^aa  to   th«  hoapital,    ::»ward  wanted  to  aaa 
hi».     Ha  want  th era  and  3ward  aald,   *ttrahaK,  I  want  to  aaka  « 


./!>  J  <kTJU^Aa.%J^«  »iJi.  n^ltt  aXA  .fc«iflii.a  »4W  XXlw 

•iti  di«   bfitJ^al'?    (sa9n.;i'V   *,di  )  ■■■*»,■■» anS I'-  .'9*»t<3r  ♦ill  ni 

.*£   ^jEi^   ,s-(«.'fU»x©   .va  n»iv  ;s*ifr-waia  ^m*  e(ir*KJJf»n.<f  alii  iuftofii 

•'"^  stool  ft£»r   -"'•  »■'•■■'   '■•«■•  i^   i  -  -        ""  ^'"^     ■''^ 

.jl  ®'~«'^-  -.    ...,:-•:.      Jiitw  ?•• 

b%M  'At.*^,t.rt*v  •■jaioilsjETcr 

■TII8X  «»«.t'tJ:'i  »tii  y^tanuCx     ,mtte  t'<'»  aJ^  **»«   *'>«  ^-l-''  9f!»n*lw 

<at^t  BM^aitn  nin     ,hauoa  mav  l^ttim  8*l>««»e  aIjI  vn>»  l>nt>i  w»frf  ^jf 

•rf  i<,-^JU£»r  act  ysh  •rW   tR^l^oii  fluW  ni  ••w  |it«*f8  *««*^    f!f»jrf«»«»X 


vllX."     Mr*.  Pfafidler  v««   alttlas  cl«««  to  th*  b«d,    and  iaicr  tea 
(th«  <t«f«n<f«at  Q«org«)  was   8i»»«  ^,   ttn4  awaord  0«.ld»    **X  VMit  t* 
giir«  •Ytrythiag  X  toAT«  to  thnt«   tvo  |>copl«;    ^«  it  tli«  only  es« 
h««  CTer  4loa«  anything  for  a«»   and  I  want   to  giT«  •v«ry thing  I 
liATe  to  h«r«"     H«  also   B»id»   *X  iiaA«  toai*  kind  of  »  will  ^ova  at 
the  South  Chloage   Itank*  but   I   don't  llko  it*      X  want   to  Jitako 
anethor.*    Mr,  Orahaa  aakcd  Sward  If  hn  *ant«di  to  give  kra.  Pfiaaad- 
lor  and  hor  aon  ovorythlng  and  Sward  ropllod,   *¥oa.  **     Sward  8»ld 
Ur.  firahaB  could  draw  tia«  win  at  th«  hoapltal,    that  thor*  wer« 
deetora  thftro  that  eould  alga  it,  but  Jur.  f^xmium  said  he  would 
rathor  do  it  In  tho  regular  vay,  that  It  would  only  t&>:o  hia  » 
littlo  «hilt  to  go  baok  to  tho  offleo  and  4vaw  tho  will  mA  that 
lio  would   oomo  baek  right  awaj  *n<l  haw*  it  aloBoA  u|>.      7ho  wltnoaa 
WMit  to  hla  oTfleo,  drow  tho  will  andi  In  an  hour  rotumed.     Mr. 
•rahan  wa*  aakod  about  Sward 'a  eonaiitlon  of  alad  and  aosiory  at 
that   tla*  and  ropllod,   *Voll,    that  la  a  hard  qu««tlon.     ii«  was 
•r  highly  liorw  ue   stato,  but   aa  far   aa  X   eould   «•*,   abaolutely 
rational,   about  knowing  what  h«  wanto4   to   <io,   aoeffiod  very  dotnr* 
Alnod,   and  underatood  what  h«  wanted  done  with  ^ia  propiirty.  * 
When   tho  witnoaa  rotumod  with  the  will  he  aaked  Sward  whom  he 
wanted  to  algn  aa  wltn^aaea  and  Ihrard  said,   "Shea*  two  doetera 
and  Dahlea.*     The  witnoaa  put  the  will  down  In  front  of  hiat, 
read  It  to  hl»,    and  while  reading  It  Sward  atepned   ^4   aald, 
*HeIg  on,  Graham.      X  hawe  aoae  real  eatato  ower  In  Indiana.     You 
didn't  aay  anytnlng  about  that."     hr.  Srahaa  told  hlM  th«»  way 
the  will  waa  drawa.  It  gave   everything,  real  estate  and  peraonal 
prop^'rty,    ererythlBg  Sward  had,  wharewer  It  waa  located.     Sward 
•aid,   *Vell,   if  that  la  aa  it  la  all  right.     That  la  the  ^ay  I 
want  it.*     Ha  inquired  about  the  hospital   euid  doetora  bill  a  and 
aald,   "She  (Mra.   Pfandler)    I0  to  pay  all   the  daetor  bill  a  and 
haapltal  bill  a  and  all  ay  debt  a,   (and  then  aha  gets  ewerythinf. 


4a  a«r  '•    <i  to  i::aiJi  -^ame  »A«a  I*    ^tla^   9tim  ♦!}     ".iNttf  ft^   vvaM 

ftlaa  f>x»v«:      *  .s^Y*    «fH»H<{«i>>    ».««iij  ba«  :^«iiUxl^«7»  ncM  t«il  ftsu  ic«i 

•til?  0XtAi   iMiiS    ,X«ti«|«9£l  wii^   *«   litv  ftjU  miY£»   M««*  aaKatd   »'M 

hitter  ei(  bi««  wMia^G   .r^^   *"<;«    .^<     •    t«    f-riU9»   tMdt  9%9iUt  mt»t99h 

a  nUi  ©XAi-  Xiao  M»o«  - -:    -  ■    .-^^%  *sf*''   -^    '*  '>*  imAimx 

•  si-a.?.;.'  .<?«   &»««/■  -       ,■      '  ..-       .AAAtf  •KWO    ^^0▼  Ml 

iv    ^.-sis  1^  a«ii  '  '  ^TAir9  ttfo^A  b<»^««  Miv  oMtovi 

'*.X/tt>(  .tei)  l^ft>att«  •si  SjitSLir  bo^S^wi'i^kMa  has   ,&«aJt« 

»£{  ^»u'r»^»<i  ^««allw  •ctf  iMUfV 

,-.:.  :it<rt1  nl  nvc  .rwq  »e«a-}i;«  ftcf?     ".iwiditCt  bam 

^bt»a  baa  h<^q^93^  j»t««8  ii  ji^al^mx  itlX^  n  bMtts 

X«w  «^  mlA  kltti  maiAMXH   .  vii-l    iu^m  iair.ix(**  t<*a   i*n6i& 

I  V*  ftiU    «X  l«ii¥     .iitftX^  Xi»  vX  ^X   o«  »i  l«£tl  'U   (XXftV*   «^X«a 

fcAa  aXXitf  tioittoft  J^OQ  lm4l^9pA  Mfi  :r«ftf«  |»««X«fal  vli     *.;^1  #a»v 

IfM  nXXXtf  t9f{i0(>  •Hi    ila  X09  o#   mX    (ti^XlMaAl^   .at4)  •x(8'    ,l>X«a 

.ftflliircK«r»  «#•»  Mta  iiMit  Hw    .vltf**  ^  XU  fcne  «XXi^  X«4i«l«4 


ah«  a»d  the  yioj  8«t«  •▼«r3rtlxing,  *     Svara  «a«  th»ii  a«k«4  If  ii«  wu 
r«ftix  t9  ^gtt;  he  s&ld  he  vas  and  9lgn«<l  It  saxd  the  witneaets 
«i|^td  it.     Abettt  tvelT«  y«ar9  l»efore  Sward  died  the  wltneaa 
had  talked  to  hl«  about  young  Oeorge  l>fsadlcr,  aod  Bward  told  hl« 
he  thought  a  great  deal  of  hla  and  he  trae  going  to  |»rovide  for 
him.      The  witneae   aaid  he  had  drawn  a  will   a  great  »a»y  7<i»aro  be* 
fore  Sward  died,  in  whioh  h«  had  saade  sone  previeion  for  Mra. 
Pfandler  ani   the  boy.     Urm,   Pfandler  wae  Swar^^'a  houeek^eper  at 
tha  tiise. 

Pierre  SuFreana  teetified  on  behalf  of  oeinplainanta 
that  he  waa  a  nurae  and  waa  in  the  South  Shore  hoapitai  when 
Sward  waa  there:    that  ha  waa  firat  oalled  into  3ward*e  room  on 
BaaoBibar  3,  1926,   in  the  eToning  about  9:3U  o*cloek  suad  waa  thera 
until  Sward  died  the  next  aornlng.     The  witneaa  st^t^d  that  when 
he  eaaie  in  the  room  Stward  wae  sitting  up  in  bad  wit4  hie  trouaara, 
Toat   and   eoat  on   ayaid  a  blanket   around  hia.      Zh^  witneaa  aaked  hln 
haw  he  waa  feeling  and  he  aaid  pretty  badi.     the  witneaa  aaked  hia 
what  the  trouble  waa  and  h$  aald  heart  diaaaaa.     In  reaponaa  to 
the  queation   %a   to  what  Sward  had   aaid  that  indicated  the  condi- 
tion of  hie  aind,    the  witneaa  replied,    "Cm  aecount  of   staring  at 
»•«   and  the  way  he  aoted,  like  inaane;*   that  kra.  I^fandlar  waa 
in  the  rooa  for  about  an  hour,  when  she  went  away,  leaving  in* 
•truetiena  with  the  witneaa  that  if  Sward  aheald  die  during  the 
Bight  to  eall  her  by   *phona  and  aha  would  ooaa  right  away  »nd  take 
•are  of  the  body. 

Jaaaphine  Krewaon  teatified  that  ahe  waa  a  nurae  at 
the  hoapitai  and  raaaabared  the  laat  few  daya  of  awarA*a  Ufa 
there.     Ha  h«id  diffiaulty  la  breathing  and  aaid  generally  that  he 
felt  ba4.      *That  waa   the  extent  of  the  oonveraation  between  ua  at 
any  tine.*     In  the  aftemoona  he  would  appear  to  be  irrational 
and  doaa  off  aad  wake  up  autidanly.     fhe  laat  few  daya  of  his  lit9 


■  »«••«! iv  nxU  b««  fl  ;k»aHlt   ^<a■  (Urw  m(  6i««  cif  .'ail*  •)  xhmnn 

esott^lw  ftifi   Mlfe  li'<c««»C  •tole<f  viiie-^  •tX»w«   tuoii      «$l   ^vfiiii 

&U  fcXo^  brm^  h»m   ,v»I^a#l^l  •9Y4»«ii?  iiouofx  iutt4m  kJ^  J>m1 


■•J^«»!l  •••putr 


out    aOOt    9'fi-I««': 

oi(J  jialiufe  «ifc   f>Xi  oi[<r  t     -f  

•  /««#  ham  -w^-     ■* '•  M  yAea   i  i- 


t«   ••Yiia  41    •««  «:: 


v^ 


,\(4«F    »si9    hour     ^«H 

V  •   adi  to  9149 


hi*  9hy«leAl  sad  iB«mtal  eeadltion  w*«  bai.     H«  eoaXd  aet  w»Xk 
arovBdl  without  aid.     kr«.  iPfaadXer  vouia  oob«  about   tviea  a  la^ 
ia   tha  Xaat  w««iic  to  ••«  bia;    that   the  witnasa  was  not   th«r«  ^mtil 
abaat  vis  a'aXaoJc  in  th«  «v«ninc.     Albeat  a  ««<k  btfora  he  diei 
Svar4l  talked  with  the  vitaeee  at  tiKea,     He  did  net  appear  aay 
different  or  aet  any  differeat   than  ordinary  patient*.      '^hatCTsr 
eonTersatioQ  I  had  with  his  vaa   latelXiKibl*  ^and  it  was  queetiocs 
and  answers  sueh  a*  any  erdln»ry  patient  could  sake." 

kyrtle  Berg  testified  that   she  had  known  Oward  for 
■one  six  y$are:    that  she  visited  hia  in  the  hospital  erery  ether 
day;    that   she  was   there  en   the  afterneoa  of  Deoefivber  9rd  and 
talked  to  Sward,  tut  he  did  aet  answer;    that  he  we*  pulling  his 
hair  and  delirious.     She  had  no  conTersation  ^eith  him.     fhsre  were 
cireuKstanees  deweloped  on  eress  exa^«^inatioa  wixicii  indicated  that 
this  witness  was  hostile  to  krs.  J^fandler. 

Joseph  l>o]natoD   testified   tiiat  he  was  a  lawyer  en* 

ployed  ty  Sward   &t  different   times  for  sereral  years  before  his 

him 
death;    th«it  in  September,  1927,  he  drew  a  will   i'ojt/whieh  was 

deposited  with  a  Mr,   aeith  of  the  ::iouth  Shore  UaTlnge  Bank;   that 

he  ealled  at   the  hospital   some  three  weeke  before  3ward  died,   but 

did  notses  him  thereafter. 

To  hawe  mental   eapaoity  to  exeeute  a  will   a  testator 

does  not  hare  to  te  absolutely  of  sound  mind  and  memory  in  ewery 

respeot.     Pendarvls  t.  Oibh.   328  111.    2S2.     All  that  is  require* 

Is  that  he  hawe  suffioient  cental   ea:;>aeity  to  comprehend  and 

remember  who  are  the  natural  objeet*  of  his  bounty,    to  comprehend 

the  kind  and  ehar^eter  of  his  property,   !4nd  to  make  disposition 

of  that  prepsrty  aeoording  to   some  plan  formed  in  his  mind.     H« 

must  underet«nd  the  partleular  business  in  whieh  he  is  enga£ed. 

The  test  refers  to  the  time  of  making  the  will,     jqanigen  T.atelth. 

337  III.    672,    and   cases  there  cited.      The  opinion  of  a  person   that 

the  testator  is  of  unsound  mind  is  of  very  little,   if  any.   weight 


#»«r  ,b9lh  btsmu  rs9l»4f  •«•»«  •A'Ui^  ««u»«  X«^l<««»ii  aiii  tfi  £»ilii0  %d 

,ft'Ui9ffii  mtd  a9tit9tt  hib 

X^^im  ttl  xt»i)Mm  biUi  halm  baue<?  'leTa  ^^tf  9i  •t«i4  i«n  tvaft 

M«Arct«e»  •#   4t^a»otf  aJlA  t«  *l»etd«  Xx^ult^a  ^At  •%«  iirfv  «»tfa*at£ 

.ftfliii.T  fl«fcla«Xt     .XXi»  •!!*  *aiii*ia   io   ai^'ii  ©lii   oJ   •'»»»»f  l«»>tf  tiff 
#«ili  ffoawt  «  '<•  aolnJtqv  tMI      .b»»ka  ^fxii  m*—b  ba»   ,8rc 


«li«r«  it   is  not  bas^d  unon  eireuicsiittane««  ct»t«4  ¥7   th«  trlta«aft 
n^ioh  will  in<1ue«  a  r«aconabl«  l>«ll«f  of  uaMUBdntst  of  mini. 
y<iX«ntlaf  ▼.    S«et>n4  Bi»9tlt»|  Qiji^r oh.   893  111.    fl,     Th«  law  ureiua.** 
that   tiytmTj  aan  wlie  h&a  arrlvftd  at  y#ara  of   iiserAtloa   1«  of  tonBd 
■lad  and  SMiory  and   oaeable  of  dispoaing  of  kia  proparty  >y  trill 
utll   the  eoBtrary  la   ahown.     Mahtr  y.  HaJttar*   SS8  111,   108.     Xa 
a»ittaaotH  ▼.    angaaaat^.    538  111.    276,   tha   trial   court   found  that 
tho  taatfitor  i»a«  at  tha  tlaa  of  tho  axaoution  of  th«  will  of  ua- 
•ound  Kind,   but  thla  waa  raveraad  by  tua  ^upraae  oouxt,  vixieh  held 
tliAt,  irtiaro  tho  t«8tator  although  aerloualy  ill  had  luoid  lot ar* 
▼all  and   tho  will  was  axoouted  during  a  luold  intarval,  vh«A  tho 
toatator  know  what  ha  wao  doluK,    tho  will  waa  oxveuted  whila  the 
taotator  waa  of  aound  niad. 

Zha  oYldonoo  ahowa  eoneluelYOly  that  the  taatator 
vao  well  aware  of  what  he  waa  doing  when  he  direeted  Orahao:  to 
draw  the  will  and  when  ho  oxeout^d  it.     All  tho  witnossea  who  aaw 
hla  at   this  tiao  toatlfl»d  to   tho  effaot   that  ho  was  mentally 
sound  and  eatable.     We  oannot  reaaenably  eonolude  that  he  waa 
ftontally  unaound  when  he  signed  the  will  at  about  two  o'olook 
p.  m. ,   from  the  faet  that  afterwarda  at  about   eight  o'clock  p.m. 
ho  began  to  enter  into  hla  dying  etruKglea.      It  la  a  matter  of 
ooBMon  knowledge  that  a  per eon  auf faring  froK  heart  diaeaao,   aa 
Sward  waa,  may  even  up   to   a  vtry  short  time  before  death  be  on- 
tirely  olear  sentally  and  fully  capable  of   tranaaotin^:  buaineaa. 

The  deoialen  In  any  oaae  of  thia  eiiaraoter  reata 
pcouliarly  upon  tho  faeta  in  that  eaao.     Xhe  ohamt^lXor  waa  fully 
Juatified  in  the  preoent  oaao  iu  holding  that  tho  t«Btator  waa  of 
aovnd  ailnd  and  ateaiory  at  the  tlaie  ho  siade  hie  will. 

There  la  ao  ewldoneo  ahowiug  that  tho  will  waa  pro- 
cured by  undue  Influenoo  an<!   r«etraint  by  lira,   Ffandler.      In 
the  reoeat  oaae  of  Groonloeo  ▼.   Allen ^  341  111.   363, the  eourt  aald: 


hmict  It!  «i  (■•l#«ii»«Jfft  *tv  ,♦•  »*Tlii«?  »*rf  «tfir  MM  x^»v«  imat 

at      .KOI    ,£12   mn   ,ptti^M  ..▼  t.»rfitm     .aw»#?»«   »1  t-JAttii^^  ^-:ru 

i«iu  i»awot  r«»o«  fjiiMi  »rf#  .ara  .at  *««  .^tt^f  »img  .y  M»»t^»^llc^ 

>T«tai  l»i»tfX  fr«/<  ill  x£*uBlx»ii  a^^iln  totatRol  »if^  •tviltf   ,t4MStf 

«»9  art*  •«>p«ftn;Jltr  »/i*    J.XA.     .^1  ^»;>i.•a9!Xi■*   -rfr:  i^it  ^tfi  ynsih 

XXXe^ri'-:'   -^-T-.  *ri  itsdi    *»ati«   ».'^:^   ot  l^i  i'i: .: .,  ... ;    -.:■>>:?   ♦•lift   ^i?  ffiiii 

<»oX9*o  o**   S:U9<i*   t»  tit'tf  »2l*  iNifiS-l^i*  ftf*  -'^^^  ^nr^«rT.v  xlttttoitst 

to  »***«  «-«i  ?i     .••Xa»*j^#«  afliv"  'i**^  »**-*  i^!^*j»«  0^  c-<..->*»^f  ♦;: 

.VM^aLXtrf  '4fLt*fflMMi««Yt   to  •XdiU'Mrt  ^XXiit  l^a»  t'i<£<^'«"«w  7A«i«  \X»^I^ 

I0  t»«  io9»»^««t  trif}  tmtSJt  jaifcXiott  ;>X  •Mo  ;ra*««>-'  v?nii««it 

•XXiv  tiii  ftlMiar  •!(  eir^l  •«#  #«  t*<o<"*<»  ^<>»  hf»i»  bntro? 

:a      .'«i»X^euit^  .0YM  x^  $ai»xS9tt  ftcui  ••MirXlMl  anAtitf  x'^  t^nn 
.  ?  l«o  #t»&i  •ri*,RdC  .XXI  X*K  aWnXXA   «y  g*^  to  »••>  ;Jn©©»i  •*«* 


*Undue  influcae*  whloh  justlfiea  setting  &tid«  a  will  autt 
b*  sueii  &•  to  d*j)rlY«  the  t«tetAtor  of  his  fr««  Hgeney*      It 
■ttst  1>«  aueh  as  to  dsetrojr  tht  fr«e<lo.<   of  his  purpose  wad 
rsndtr  the   IcctrutstMat  Mor«  th«  vilX  of  faioth«r   thai)  of  his 
tvn.      It  mast  b«  directly  «omi«et«il  with  tJas  sxseutlGn  of  ths 
vill   and  XBuet  cpers-te  »t   thw   cl»«   th«  will  was  ir.\do,  ^rodueing 
*  psrrsrsion  of  th«  testator's  Kind.     Adiries  or  persuasion  will 
not  vitiate  &  vill   freely  and  untl^ratauJin^^ly  n@^«.      (^OkjSfilfiSJJi 
T.   a^m»   337  111.    5721   PoXlocit  Y.   Pollodc.   328  id.   179:   Gre«H 
▼.   A?9F»   2S5  id.    474;  ifin£S-JUJ!fi2Lth.   319   id.    S35;   Cttmiin«ha# 
T.  •Perrart.   S17  id,   inTp 

Th«  testator*!  brother,   slaters  and  nisees  and  nephews 
lived  in  Sweden  and  he  was  out  of  toueh  with  then*     iiirs.  i^sndlwr 
had  kept  house  for  hia  for  soste  years.     Oeerge  Pfaadler  tettifl*4 
that  he  had  known  Mr.    Sward  about   twelTe  or  tHirt«?en  years  and  ha4 
alwaye  been  around  with  hin;    that  w)i«n  he  was  younger  Mr.   award 
used   to  buy  hin  elothes  and   toys   anij  S<^v^  hia  Money  to   spend;    that 
he  Tisited  Swsrd  at  the  hospital   every  other  day  and   talked  with 
him  each  tine  he  was  ther«;   that  whenever  nis  Bother  was  net  with 
hla,  Mr,   Sward  would  always  ask  as  to  hew   she  was.      Sometistes  he 
•ailed  the  witness  "Sonny"  sr  sofflstning  like  that.      Sward  was  evi- 
dently very  fond  of  the  son,  treating  hier.  in  many  wsys  as  if  he 
vers  his  own  sea.     Gward  telA  Mr.  erafaaa  that  Mrs.  Ffandler  was 
the  only  one  who  had  ever  done  anything  for  him.     We  find  a« 
•videcee  to  support  the  allegations  of  undue  influenee. 

the  deeree  of  the  chancellor  was  proper  and  it  is 
affiraed. 

Aiish«tt,  f,   J.,   and  O'Connor,   J,,   concur. 
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MB.    /U;53;1CS  MoaURSLY  BBL2VSB19  TUB  09X11  ZOfi  OJ^  T8X  COURT. 

I2«f«n4«fits  ••tk  th«  r«vcrsttl  of  a  juiifs&ffitit   entered 
ftftsr  triml  by  th«  oeurt  for  $SCiu,40  in  a  suit  upon  a  pro^lKteory 
Bot«.      Th«  not*  «%•  dat«d  August  XI,  19^4,    siened  by  flefendant 
Yrledtean  to  th«  ord«r  of  tAe  defendant  Brootoff  and  •niersed  by 
Breatoff  and  dcliyered  to  plaintiff.     It  fokl  duo  two  yoars  aftor 
dat«,   vhich  voul'!  bo  Auguot  11,   192&, 

J\»d^ent  by  eonfoosion  «ao   firat  ontorod.   but  upoa 
motion   oupportod  by  affidavit   this  J|udci»ent  wao  8«t   aoido  and 
dofofidanto  wttrt  glTon  Iwa-vo   to  dofond.      The  only  def«neo  asfertod 
by  tho  affidaTit  of  norito  io  that  Hreoteff   signed   the  note  as  en<- 
doraor  and   that  under  tho  Jb>ogotial>lo  Instru^ients  aot  notiee  of 
dishonor  mast  be  giTon  to  an  endoroor  within  a  certain  period  of 
(!■«  end  that  tho   otatuto  had  not  boon  eomplied  with  in  this  respeet. 

Upon  trial  plaintiff  testified   that   soae   tiae  before 
the  note  foil  duo  he  pl?ieed  it  in   tho  bank  for   oolleotion;    that  he 
•allod  at  the  btink  on  Saturday,  August  11.   1923,  tiio  day  the  note 
■aturod,    and  was   told  that   it  had  not  boon   paid;    Uiat  on  tho  follow- 
ing Monday  he  oall<^d   .<^^;roetoff  over  the    *phone  and   told  hia  that   the 
Bate  had  not  be  hr  paid  by  friedaan,  the  maker,  and  that  Brostoff 
promised  he  would   see  what  h^  could  do;    that  he  subsoqu^^ntly  had 
another  talk  with  Brostoff  in  fried^sanU  house  and  Friednaa  explained 
that  he  was  tied  up  f infiuicially  and  as  soon  as  he  could   the  note 
vaald  be  paid, 

Brostoff  d«ni«d  that  he  was  notified  on  l^onday,   as 


,%i\'XtX   aX   Ssuthivt'r.w^. 


1^  ,,  i"i«  ^,    v"  -'■  v\ 


■^ftttsalfijoiit  a   no<J«  ^li*"    '-    '-     'J^.'-^Sl  tot  ^ii^oa   •liS   ^tf  JLaiti    --.  :i. 

•  loa  Slit  tnti  9iii   ,»&«!   .XX  ^si.^'^iuA  ^x«.hxuitiM  «o  ;3fiUiir  «ii:r   iTa  fit— 

•Ai  iMA$  mid  h£«i  bn»  ttaotit{*    »tii  tm^Q  TCloHt&t^  b^ltKxt  «ff  tCAftildi  ^ai 

fcjkil  xXl<i^up«a4fua  •«(  ^«c(^    ',th  hiuot>  tA  f«A*t  »m   hiifi»«  cd  i)»«^ar««« 

•ion  ftjtf^  kXtfM  »il  9A  Hooa  m  fcaa  xXlAlftAffttH  fa  II* 2i  uv  »<(  tjuii 


plAlBtiff  said,   tMi   etatMB  iha^t   the  first   tia«  h«  wa«  notified  waa 
6«pt«ai1i*r  Slat.      Two  other  «itne»s««.   on«  lading  the  defendant 
friednaa,  «;aTe  eridenee  whioh  it  la  eaid  tends  to  support  £roetoff*   s 
story*     One  of  these  witnesses  testified   that  he  was  present   At  a 
eonrersatien  Itetvcen  plaintiff  and  Brcittoff  is  October  an^l  that 
plaintiff  i&iide  soae  statesient  inconsistent  with  his  STldfti'S*   that 
he  had  notified  Brosteff  en  the  Monday  following  tho  Saturday  on 
whloh  tho  note  fell   due,    although  this  witness,   when   asked   the 
direst  question,   testified  that  plaintiff  did  not   say  that  he  had 
Bot  giwoa  notioo.     Defendant  l^riedman  testified  to  another  intor- 
Tl««,  Vttt   admitted  that  plaintiff  did  not  at   Ihle  time  say  that 
he  had  not  giwen  notice  to  Brostoff. 

Iho  trial  oourt  would  have  1»om  anply  justified  in 
finding  that  notise  was  given.     The   court   indloatod  that  he  was 
of  tho  opinion  that  netioe  had  been  (jiwoa,  but  was  unoertain 
whether  sueh  notioo  oould  be  given  orally.      Para^aisli  117,    chapter 
f8,  liogotiable  Instruments,   Oahill,   prcwideo   that   sueh  notioo 
■my  1»o  oral* 

Sotleo  Kust  ho  git^en  before  tho  oloae  of  business  hours 
on  ths  day  following!;  tho  day  tho  note  naturfts,   so  that  netiee  on 
Bondiqr  vould   ooscTtly  with  tho  statute.     Kogotlabls   Ir>strusfti>ts, 
•hapter  9S,  paraeraT>h  134,   Cahill. 

After  hearing  the  erideneo  tho  trial  was  oont'inuod  for 
tho  purpose  of  permlttingt  the  lawyers  to   submit   eltatlona  to  tho 
ttonrt.     At   this  aeeond  hearing  there  was  mueh  argument  and  talk  as 
to   the  faeto  giving  rise  to  the   issuanoe  oi  the  notice  and  at  this 
tlBO  there  was  disoussion  as  to  whether  Brostoff  was  an  endoroor 
OBtitled  to  notice  or  norely  an  aoeoK^odat ion   ^dorser  arid  uador 
the  statute  net   entitled  to  notice.      We  are  inclined   to  hold  that 
Brostoff  was  a  regular  endorser,    <^ntitled  to  notice,    miti  that   the 
•Tl donee  showotf   that   such  notioo  was  Kivon.     In  Digioy  y.  Willi aiai. 


tMS^}   %9iHthtv9  »lit  aSlw'  #n»#»(«ii«»iil   tanmt»t9  •««•  •iMi«t  lti#al«X4 


gist  J  en  rfeiA  «   **rt*   twfeiv 


iu-: 


:4l:  9i9a  9ttt  .TfliNr 
.»{>lJOfl    OAT  la    ^•A 

.••It 


»di  i»ai  brnt   .Miioa  oi  bttltitm   ,%«9^of}m  tmUitfft  «  o«»  llttlaotfl 


8SS  111.   k9p»   329,   it  ««•  Held  that  is   this  elaas  of  »*•••  tJM 

d«f«n4aiit  !•  limited   to   %he  A«f«n8«  aa^t  )>y  hit  |>leadiagt. 

It  la  o'bTleuQ  that  plaintiff  was  not  eniltift<]i  to 

Sxk<i(^^n%  1»7  eonfosaioa  against  th«  dtffanlaat  Broatoff ,  and  tit* 

attorney**  faot  aaounting  to  |20  lnalud«d  In  that  judgisitnt  aioeuXd 

nat  be  taxed  against  hia.     As  hs  appaarsdi  upon  tins  trial  aad 

»ad«  his  def«Ra«,   which  was  h«ard  by  the  oourt,  w«  can  enter 

sueh  judgitent  in  this  court  as  w«  may  deaa  proper.     W«  therefore 

held  that,  if  plaintiff  will  within  t«n  daye  froc  the  filing  of 

fro« 
this  opinion  reri^the  air;ount  of  his  jud^ent  the  sun  of  $S0, 

judgKent  for  the  aineunt  thus  reduced  will  be  affirmed:   otherwise 

it  will  be  roTeraed  sad  the  cause  roatanded. 

AmSMltD  UPOa  RS,  IXTITUR;   0 
JUCflRSSD  AKD  RSk«J.D^. 

batehett,  ^,    J.,   and  O'Cornor,  J.,   ooneur. 
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UB.    J1]Q7ICS  MeSUKJtLT  W^l>iis;^&n  tM,  OPIMIOM  QM  IM,  COUHT. 

Dtf«o«^«nt  g«Y«  plaintiff  a  proKissery  not*  for  11007*10, 
Aatot  Se'vosl&or  €,  19S9,   dl\a#  oirty  diajrs  »ft«r  diato.     Xbo  not*  not 
liaTiog  l^eer   paid  iu(;£:»eRt  by  eonf«9»ioi)  vao  mitorod.      Subaoquently, 
on   filing  petition  asd   affldaTit  l«av«  waa  givon  to  d«f«ii<i.      Upon 
trial  \>j  the  court   th«  iff»u«a  wero   found  for  plaintiff  and  jud^jnent 
vaa  entorod   a^gftinet  d«ifen!^ant   for   11130.10.   the  trial   court  roduoing 
•«>Ke«hat   th«  attpm«>ya'   fae*  proYidod   fcr  in  the  Judi^«et  note. 

Th«  rtofonae  aaearted  was   that   th!*  cote  «a«  obtained 
froft  defendant  l»y  fraud,   deeeit  and  aiarepreaei^tation,   amd   that 
there  waa  no  good  and  valuable  oonaideratioi^   for   it.    The   eourt 
oauld  properly  find  that  plaintiff  ie  in  the  huainees  of  an  advisor 
in  aattera  of  insurance,  working  for  hiaeelf;    that  about  October, 
1928,  he  ooKnunioated  «ith  defendant  eonoeming  a  readjusti&ent   of 
defendant's  life  inauranoe,    advising  that  defendant  wait  until    3ep. 
tember,   1929,  before  ohan(,iing  any  of  hie  policies.      About  a  year 
later  plaintiff  had  a  oonTereatloc*  with  defendant  regarding  this 
ineurane*  and   explain «d  a  proposltien  ehieh  involved   caneellinK 
eertain  old  polio ies  and   takinif:  out  nev  ones.      Defendant  was  of  the 
opinion   that  thia  appeared  to  be  a  good   business   proposition  and 
told  plaintiff  to  KO  ah»ad.  Pursuant  to  this  oonv^riation  plaintiff 
preeured  two  polieles  of  lite  insurance  issued  by  the  JPrudential 
Insurance  oot^pany  and  delivered   thas  to   defen^iant  en  ^overriber  6,1929. 
tat  of  thee*  polioies  was  for  |5,000  and  the  other  for  $25,uuo.     the 
IpremtuB  on   these  anounted   to  11007, iu.     3efefldf»nt  gav*  plaintiff  the 
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(     tisf-r.- 


^    /^-    '^  ^. 


.t«i«a  oi  t'tUAUv 


,Xii»9Ufi^M4ttf.     ,^*f^^f»^  SAW  nei««»loo^  'C*'^  ^f 'j?  rr<iii*i  bl«9  a««rf  jnlrcit 

iiaiD-i.»>f»t   liiwt."-'  '.!»,% ft© Ifli ft   |nsi.jiti«   fc#»«j!i'^   SAV 

•dJ  !•  I14IYV  ;r(i«i{>a«'lita      .vario  v»n  >i:o  j^lial   l^oa  ••ioiXo?  bX«  al«^i«e 

lliialslQ  flMilJift^nvflod  «lxi4   o^  #«MiMi«v*l   .b««>ilc   0)1  o^  'nilntAlq  &Xo# 
iMlianbutkl  119  x^  b«ut«l  •BOKtuttii  •tki  'to  ••itiX*<r  ov#  ft^icyooTq 

■HZ  ."'•*    — •♦    --r'-~   ":'♦    •  ■■»-    (•■•,--•    loT   t«w   ••ioXXoq   •••4/  1«  ••* 


jfromlwBetj  net«  in  quvatlon   for   the  affieunt,   «lier«upon  plaintiff 
paid  th*  iQBurajie*  prssdut^ta   to  tb«  a£«iat  oi'  thw  Xneur&noe   coirpasy* 

tha  Bot«  f*ll  dtt«  January  6,  I$;iO,   juad  th^  dAy  tti.«>rft- 
»ft«r  plftintli'f  r«««liF«<i  a,  l«tt«r  fro&  dvfe&daiit   to  th*  @jrf«et 
that  he  wished  to  eans*!   %hm  «2S,(>0&  poliey  but  would  keep  th« 
15,000  poliey  proTided  tii«  prie*  h^mi)  ri«£r.t.     X}«f etidant  did  net 
return   the   <$25.0v&  poliey  to   the  i?rude&tial   9omg»miy  until   sometUttt 
iB  i^e^ruary,  19  50,  approxiiyi»t«ly  ttelrty  «3ay»  after  the  »aturlty  of 
tj»«  note  and   after  he  had  learued  of   tlie  peoidsDoy  of  thia  ault.     At 
tk«  tiate  of  the   trial   the   19,000  poliey  was  atill  in  full   foroe  and 
•ffeet  and  in  defendant *a  poaadseion.     The  proKiou  for  ihla  |S,000 
yolioy  v»a  inaluded  in  the  aaount  of  the  note. 

Xhe  legal  prineiplee  are  veil  aettlitd.     In  an  action 
en  a  negetiaMe  proniasory  note  by  the  holder,   the  Intraduetien  of 
the  note  in   evidenee  makea  out  a  S£A^&  XlSlS.  <3aee,    entitling  th« 
plaintiff  to  recover  ia  the  abaenae  of  eountervailin^  proof.  Victor 
Y.    garaar.    846  111,   App.    39,      The  burden  of  proving  failure  of  eon- 
aideratioB  la  upon  the  defendaiit.     Mii,ej,  &.   HP«^«i   !^ne* .  ▼.  M<fyer. 
S68  III.   App.    395;    Pi  aria  t.  fcueller.    201   111.   App.   108;  ^XkMMLJL* 
yil»0jn.   201   111.   App.   47a.      A  profiLiaaory  note  oonatltutea  an  aeknovl* 
•detent  of  a  valid  indebtedineaa  for  «n  adequate  oonelderation,   and 
the  defendant  in  order  to  aho*  want  of  o(>nel<deration  nuat  eetabllah 
•uch  defenae  by  a  preponderaoee  of  the   evidence  •    Chicago   T.   &.  t.Uff. 
v.,,t?ard.  113  111.  App.   327;  lia;tional  Bond  &  Iiiveatfcent  Up,.„  y.  L»|nner8, 
893  111.    App.    262. 

There  waa  no  evi donee  tendinis  t«  support  the  defense 
that  the  note  waa  prroured  froat  defendant  by  fraud,  deoesit  jMjd  iai»» 
reoreeentation.      The   ^vl'tenoe  net  only  failed  to  show  want  of  con- 
sideration,  but  affirmatively  proved   that  plaintiff  advaitced  the 
premlua^a  for  defendant  for  the  $3t/,OvO  of  life  insura^ee,   and  that 
the  net*  waa  »iven  to  plaintlif  to  maio  this  good.     If  after  the 
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l»ollcl«s  wtr*  d«llT*r«d  dftfeiiiaoi  desired   be   eanstti   tinm,  hm  stfould 
hmf  tmk9R  tarn  matter  uf  wlt^  tii«  XasurAne«  coi^ptiay.      what  if  did 
vltii  th«  p«llsi«»  «*•  of  no   oencara  te   pXainvilT.      ^M  avldeao* 
t«nd«d   to  Slow  tiiat  l»ota  polloiaa  ««re  la  ivXl  foroa  luad  efl'tet  for 
Bcarly  four  aeBtht  aftar  thmy  wt^  istuad,   during  whitih  tinsa  d«-> 
f«n<lant  had  tha  full   prot«etloB  of  tha  l&suraaea  iBoaauna  plaintiff 
liad  ftdTwaead  the  KOB«y  for  ttia  prasiuKa,     #artner»tor«,   daf «ttdaBt  at 
tha  tin*  of  th«  trial  atill  ratainad  tha  fS.oyO  policy ,   far  whiah 
plaintiff  had  paid  tht  praudufi.      Baf aadant  la  hla  brief  adoiits  that 
th9  tranvaetioD  «%•  simply  a  loan  Toy  plaintiff  to  d«f«ndiaat  to 
enable  defendant   to   taka  out  nav  Inouranea*      fiiis  nay  b«   true  and 
it   follotrs,    thmrefore,   that  dofendoht  aheuld   repay  thw  lotAn  te 
plaintiff. 

Couneel   for  delacdant  in  hie   brief  hae  overloolcad  our 
rula  re<3uiring  the  peartiea  ta  be  deai^ated  in  thia  eourt  aa  in  the 
trial  oourt. 

Tha   findiog  of  the  aourt  waa   auataiaad  hy  the  •yri<A«n&i$ 
mA  the  4ttdA»ant  vaa  proper  and  it  ia  affimed, 

Katehett,  P.    J.,   and  C*Conrior,   J.,    concur. 


li'i  s.>'9i'i*)  f'.m  »079t  iiJBl  al  «%«»«  a«ioiCe|[  iii<i^  HiU  %er.«  tl  fc^to*! 
»9h  4».n^    'Ai>lrtv  :^nl-U{i)    ,t>*(r«al    toldw   ^ebT   t^ftA    «A}2I0«  tliot    \Xtll«a 

ifdlifw  tel   «ta^^o«  (K>Q,8t  •Jli  teciiA#9t   iXl^x    X«lti   odl  t«  «al#  Mlt 

otf  OboX  *Ai   t«««'l    hXi.'^i£ft   J^AiBJ&£t»l«l>   J^^ffJ    4<^-x«t»%«£ri    ,«voXXdl   tl 
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iaXATIU9  IVA&i,    JQHIi   WKTSR  aad 
PKTXR  JTRTia,   Doln^  Business  at 
iTftn  sad  fry«r  Brothers. 

On  4pp#«X   9f  XG&A'nUii  IVAIi   and 
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U&,    JUSTICX  JittSUaiILT  SiSLIVSaSD  THIS  OPZ^ZUJS  0/  ZiB  C00E7. 

Plaintiff  in  a  fourth  slats  suit  In  the  iiunleipal  court 
tried  ^7  the  court  had  judgmeut  against  Ignatius  Ivaa  and  John  Vryer 
for  $X€$,67,   froffi  which  they  uppdal. 

The  «Ti<lei!ioe  tends  to   show  that  def«r<datit«  ars  real 

•state  l»rok.ers.     Plaintiff,  not  a  lleensed  hroJcer  »nd  @npleyed 

elsewhere,  happened  to  be  In  defendarits'  office  when  a  i^tr.  Benjasoln 

Karrlsan  ease  In  and  listed  a  pl(*ee  of  property  with  defe/ilants  for 

•ale  at  ilioo.     After  lUrrlson  left  plaintiff  said  to  Ivan   mat  he 

thought  he  oeuld  get  a  buyer  for  the  property  and  was  told  by  Ivan 

t«  go   ahead   and  proour*  a  purohaser  and  they  would  pay  hla  two* 

thirds  of  whatever  they  would  stake  on  the  sale.     Althoufih  there  Is 

••Be  dispute  &e   to  who  was  present   at    shls   tl£&e,   yet  we  thlnJc  It  la 

•ufflolently  shown  that  John  J^ryer  was  alao  present.      Plaintiff 

within  a  f«w  days  thereafter  prcsured  a  sale  of  the  property  to  a 

lit,   Urbanas   for  $1300.     Defenianta  reeelyed  a  eosoaivslon  of  950, 

and,  as  plaintiff  elalKS,   also  a  profit  on  the  sale  of  iStOQ,  or 

altogether  $250,   of  whleh  he   claims  he  lo   entitled    to   two- thirds 

•r  $166. 67,   whleh  is  the  aaount  awarded  hln  upon   the   trial. 

Dcfecdaiit^'   Terslon   Is   that   plitlntlff  was  cmtltleg 

any 
only  to  dlTlde  the  cei>sls8lenB  a.ia,i  net  tj^ehar«  In  the  profits  on 


tk«  •ale.     Defenriant  Ivan   testified  that  lifter  the   talk  with  plain- 
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tiijoc-   J-aqisitUja  JMttf  at  ittm   i^^/j^  i;j-Zi:o"t  *  ill  intAtei'' 
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-sol  «»a(Rrn»1«f>  lOiw  ^jftts^t  -uf.  ctl  tusmv  aetlttmS. 

,^4  "to  aoisclaoM  ^  fctrivtMic  •InuAl a4»'i*a     .OOSi^  -sal  ••ostfiO  .til 


tiff  h«  sol 4  th«  lot  t«  m  Mr,  Bart  vbo  in  turn  told  it  to  i^r. 
Ur^anAt,   and  that  h«,  Ivan,  mmAm  »0  prai'it. 

Plaintiff**  Taraiea  ia  aupportad  hy  *«mm  pj»{»i»rt  vhieh 
«ra  in  th«  raeard.     UrVanaa  testiiiad  that  ha  puxoiiaaad  tha  i>rop> 
arty  throug)i  th«  affort*  ef  i^laintiff ,   and  that  tht)  dafetidant  Ivan 
gaT«  hl'i    a  ntnta;.«nt  rnfttrriu^  to   tli«  sala.     This  is  on  tha  latter* 
head  of  Iran  and  fr^sr  Brotixara  and  aontaina  a  atate&^«»nt  tiiat  the 
prBi>«rt:y  «a«  sold  \>y  Uarrlaon  to  Urlsanui  for  #13UC',     Alao  there  is 
in  rvidenee  tha  real   eatata  oentraot  betvoMi  Harrison    sjid  hie  wifa 
and  Urbanas,  in  a^hleu  Urhan&a  a«j;r««d  to  1»tty  the  property  for  $1500. 
fher*  ie  eleo  a  etatetaMtit  from  Ivan  and  Wvynt  iiro there   to  ^r.   and 
Mrs.  Harrieon,    showing  the  aooount  lia^twean   then  and  giving  the   sell* 
ing  priee  at  #1100  and  the  real   estate  eewBissloB  at  |90.     Plain- 
tiff testified  that  all  the  parties  were  present  vhtti  this  state* 
ment   to  Urhanas  was  oiade  out  and   deliverwd   to  hia  and  wtien   this 
latter  etatenent  to  Harrison  and  wife  was  also  nade  out  and  delivered 
to  th«M. 

The  trial   eoort  w  deh  heard  the  evidetice  evidently 
gave  erejenee  to  the  version  ef  plaintiff  sad  found  aeenrdingly. 

Only  three  points  are  preeented  by  defeniiinta*  hrief. 
Xt  is  argued  that  the  eourt  should  have  dimaiesed  the  salt  on  the 
ground  that    Plaintiff  was  not  a  lioenaed  real   estate  broker, 
flaiatiff  was  euing  on  a  epeeial  agrewuent  on  an  isolated  transae- 
tien.     It  was  a  suit  for  a  share  of  the  profits  and  thereftre 
plaintiff  was  net  obliged  to  have  a  reiti.   estate  broker's  license 
in  order  to  recover.     Jfcillen  v.   Inaiter.   833  ill.  App.   116.      la 
Groes  V.    atrausB.   ^9  ill.   App.    263,   where  the  fuets  were  very 
•inilar  to   those  before  us,    it  was  held  that  a  plaintiff  operating 
vitheut  a  real  estate  broker's  lieence  aaa  reeover  upon  a  promise 
«ade  to  pay  him  a  certain  proportion  of  the  eoimissions  reoeived 
by  the  defendant  from  eustcmers. 


•  i  »iffiii   etXA     ,^&f.Xl|  -set  (MfWifTU  o^   ai^mtx'Ul^ii  x*f  *>^^*  •«*  X^A^d^Q 

•llw  al«(  tabi   iiB9l7u«H  a»«vtf^«cr  itnttitM^  ikijiSt*   Imtt  mAi  •a«»MTtt  oi 

.Ouexi  tot  x^isqcrtv  »jlr  £»i»«%;sM»  tMsuKir^  il   tB^cuufx^i  bsut 

baa    .1^  o^   •'XUii»T&  t«»ig%'ii  6tt»  imwl  mwVI  ta*Mitf«^«  «  m£«  si  sivj^ 

.  Of  r. :    '■  '■ 
^X^^t«l)iT»  •aa»JbXy»  »iJJ^  £>x*»ii  ;  >  ns    X«l-x^  eiTr 

•llXjiai lit •»««  hitMat   httA  tlXtdlff  .  •oaftKftio   ftTUB 

.»«.^  .»^;  Jb^jT^Xoai   out  ao -'^CMawwsa   X«i«'»q8  •  09  attiu*  tjiv  tlliolAX^' 

•v.lv'isii^  biaM  a^l'tuYq  o^    to  9'MJ«  «  To't  ^lu«  «  a&v  iX      tVt»li 

••n»»lX  a'i»Mottf  al«laft   Xfl.»t  u  ity»ii  %t  feaaXX<«  ton  saw  'lliiaijbXn 

«I      .dXX   .lioA   .XXX  set   .itetlaifX   .v  g*X^i^     .'nrrooai   a^  taCiii)      i; 

Xrii»T  a^av  a#aAl  aal  »<tai^  ,CM    .tuofA   .XXI  •OS  .fifJAatta   .T  MftO 

tail««ano  rtitai«Xq  «  J«c^  hXad  ««*  ii   ,atf  •latatf  m^AM  Qt  -atui* 

—Imoxti  m  eutqu  «are»ai  aao  ••ff»*iX  a'vajfottf  ^tM.*9*  latr  m  itfUtt^ 

^•Tiaaa'X  aaalaalfloia*  •£$  la  aol*'i<l^9ox^  ai«l«ao  m  mkii  x»v  ««   •&««> 

•a-MMo^Taua  aunt  Siutbnafh  •MS  xd 


It   1«  nc:ct  claibSdi  ttaiAt  this  van  as  Illegal  agr««in(i»at. 
Ther^  le  no   eTi'i«n««  ol'  thla;   rather,   tho  eyld<uice  8U««»  iu<*t  tk* 
■«11  mr  wi^B  villlng  to  accept  tUCO.      Ih«r«  va«  ao  coAcealneat  of 
th«  t»r«rit.     All  of  the  ;pi&rtie«  were  pres«ut  at  ixio   tiiko  tho 
troBwactien  ««•  elos^dl.      Tht  seller  knew  h«  vat  gettitig  11100   and 
tbe  iBuyer.   of  courie,   know  ho  was  paying  #1500  for  tho  property.     A 
•  lallar  trantaetloB  »aB   InvolTOd  ia  ^t^MUftfttft  ,1a  fif^^'U'^ii»y,   1«8 
111.  Apo*    t5S,  li^ero  it  was  b«lA  tkat  tlio  right  of  the  broker  to 
rtooTOr  hi  If  ooranilsiloa  agaiu&t  the  vendor  io  not  affected  by  a 
•eoret  an^reefflont  beteoen   the  broker  and  vender  that,  ucknovn  to  the 
puroh^ieer,   h  certain  eom  out  of  the  oupi^eaad  purehaee  prioe  was  to 
^0  to  m^tHi  broker;    that   the  app«krer«i  deeeftion  of  the  purehaoer 
doee  Hot  affeet  the  vendor's  liability.     The  court  could  oonelude 
in  the  Instant  oase  that  It  was  agreeable  to  both  the  vender   and  the 
parehaaer  that  the  defendant  brokers  should  »ake  the  differenee  be- 
tween the  prioe  at  whioh  the  vendor  Hated   the  pruoerty  nnd  tha 
price  whioh  the  purchaser  paid.      See  also  O'Neill  v.    ^inolair.    M 
111.   Apn.    398. 

It  is  next   Stat  ad  that  the  judges  t  is  iwtpTQpmr  as 
Mitered  ugainet   two   defendants  toki  there  Is  no   evidtrnee  of  any 
joint  liability.   Under  seetioa  54,  chapter  11<^,  i^raotice  act,  which 
by  Rale  %2  of  the  ^uniolpal   court  is  i&ade  appXioable   to  proeesilngs 
in  the  Munlolpal  oourt,  it  ia  provided  that  is  actions  urjon  ocn- 
traets  agalnet  tpwo  or  Bore  defeixduats  proof  of  Joint   liability  shsJLl 
net  in   the  first   inatsinoa  be  required  to   entitle  the  plaintiff  to 
judcwent,  unices  eueh  proof   shall  be  rendered  neceaesry  by  a  plea 
denying  j   int  liability.     Se   eueh  plea  was   filed  in  the    instant   case, 
but  in  Boiler  v.   O'Connor.  157   111.   Ap©.    46,    It   ia  held   that  the  effect 
cf  filing  aueh  plea  is  to  etiat  the  burden  of  proving-   eui^  Joint  lia* 
bility  upcn   the  olalntiff;    and   in  Powell  Co.   v.  jfinn.   193  111.    »47,   it 
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wftt  held  that   •▼#«  ifi  the  Kb««ne*  •f  «  pl«sa  ddnylag  Joint  lia- 
bility th«  «vl(l*no«  auiit   ahow  ioifit  liability  ol"  all    the  d«fen4- 
anta  to  tntitle  the  pXaintii'f  to  recover .     The  @vl<i«r.oe  in  this 
«*•«  tends  to  &hev  joint  liability  a&d  that  ^ohn  Fryer  vas  pres- 
ent when  the  property  «a«  lieted  for  eale  entl  the  a^frteKtent  a&de 
ie  pay  plaintiff.     Althoui;h  s«nre<l  with  emeaKoas  he  dl^  net  appear 
in  eourt  u^en  the  trial    to  (ilspute  pl»iGtiff 'e  olaiKi. 

Although  the  oaae  was  »oK«irhai  c^^fueedly  tried, 
yet  en  the  «»hole  we  »re  inoliaed  to  think  that  the  finding  of 
the  eourt  was  proper  enS  the  iudteaent  is   therefore  affirmed. 

ijryiiiitsi). 

H«tehett,  P.    J. »   and  0*Connor,   J.,   eoneor. 
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A.   t.   HAaaMAJR, 

2  ^  ^  T   /f     <?  9  p^ 

iteil.    JU^^ICOi  McSUHlELT  BXLIVXRKB  7HS  C1>IKlOii  Q7  TMS  60UTIT. 

Plalatii'f  ttpp«;aii>   i'ros  an  erdsr  «9ttljB^^  »ftld»  a 
iud$^«nt   entered  by  4«l'aalt  In  tlis  •Ofit  of  dSCX^,      TJba  Judputot  ««• 
«at«r«4  JuB*  S,  1924,   ii>iid  defendant  til&A  his  petition  to  vaeiit* 
th«  •«&•  AttKUtt  5,  1950,  a»r*  thaa  six  ysttrs  At't«r  jud|pi«fit  «»• 
Mit«red. 

Plaintifl'  »rgu«s  that  the  trial  eourt  had  Bd  Jm*is4ie« 
tiaA  ta   «Bt«rtain  a  motion  to  iraaate  a  judgjta^i&t  aft«r  aa^  a 
laagtlk  of  tlna.     Under  »«etioi&  2X,   ehapt«>r  37,  Muniaipal  Court  aet, 
it  !•  provldad  that  ia  tha  ikuiticipal   court  a  motlott   to  v»cata  a 
Jtt4cB«Mt  Kay  1>«  mada  at   any   tisto  after  thirty  daya   *1iy  a  petition 
ta   oald  kuni«i|>al   eourt   eettiug   t'crtni  groundo  for  Yaeatiac,   aattiog 
aoida  or  otadifying  the  cane  vhieh  «oal<!  %e  aaffleient  to  eauoe  tha 
same  to  he  iraoataA,    oat  »«ide  or  modified  hy  a  hill   ija  eeiuity." 
This  oaetioR  of  tha  etatuta  givea  tha  ibunieipal  aourt  Jurl^dietlon 
to  aet  upon  a  petitioc   to   vaeate  a  juti^^ent  upon   equitable  grouzids, 
and  thlo  has  been  the  practice,      iJ-aon  ▼.  Kaoof.    853  111.   App,    B46; 
Stofi9.,T».M#^g^i„U*   1^4   111.   App.    SOS:   3emaftlhauseM  v.    ;iuitowa]^|. 
its  111.   Ayp.    S05:   DoYlft  V.   yallowa.   807  111.   App.    »;  Aioi-laai 
Surety  Co.   ▼.   Blisa.   214  ill,  adp.   46$.     Countur  affidavita  wora 
filed  by  plaifttit'f ,   aBd  the  haariiag  proeecded  as   If  upon  a  bill 
aad  aasaar  in  o^quity.       Tha  cguestioB  lor  \x&  to  dat«rmin«  ia  whether 
tha  oaurt  properly  axareiaad  ita  equitable  Jurisdiction. 

Uaahnas  aeeorted   iJi  hie  petition   that  he  did  not  baow 
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M*w  •*JT«fcni«  T«iiita«0      .Sa»    .9^   .£li  *£S    .n,alXg   .t    .»^  ^»»^ffff 
XXii  *  iioqu  tl  «#  &*fe»»»on:ct  iittii^^ini  aiU  fi«i   «VU#iaAX4  X'  IMXII 

waaif  Jaa  ^l^  v^i  iaxlJ   nol>/^»9  aljl  nl  fc«ttaa««  iMMrfiaalK 


•  f  the  jatlgmiftt  until   July  la,  19 3D,  ^«n  h«  wmi  Inforncd  by  hi* 
Ttaiak  that  hi«  aeeount  h«4  b««n  fcamiiah««A:   that  th»r«up«ii  he  «ok« 
■uRiettt«d  with  his  attomty  wh«   ekeeiced  the  reeor<}s  of  the  kmiioi* 
y«a.  oourt  «wd  i«f«m«d  petltle&er  that  th«  reeerda  dlaeXoaed  that 
•a  Oatobar  29,  1923,   a  auit  was  awu&atictd  against  oaa  A.  If.   iiash- 
•aa;   that   aiucfltaas  vaa  issuad  against  said  uashisian  and  that  an 
fjifli^  auRHOBs  ahevad  that  it  had  baas  deanred  upon  ooa  A,  B.  Hashsiaa 
•a  May  3,   19  24,    sad   that  jU'ltjauaBt  was  entarad  agaiaat   said  HashiMUi 
ea  Jtma  5,  1924,   in  tha  wma.  af  ISOC;    that  a«  ejutoutisa  isaued  upaa 
•aid   :fttdle»«Bt  until   June  SI,  195U{    that  aatitiaaar  do«B  bet  know 
aad  "Mm*  no  aannar  in  vhieh  to  aaeartain*   %hm\  h«  is   the  paraoa 
agaiaat  wtaoa  tha  judgmant  la  th«  above  nntitlad  eauaa  was  rendered; 
that  he  was  at  no   time  aanred  vrith  preaaaa  in  said  suit  and  that, 
if  ha  ia  tha  def«n:)«nt,  h»  haa  a  goad  and  Barttorioaa  dafaRae;    that 
ha  de«8  not  know  tha  plaintiff,   Albert  aolduaa,  nor  has  he  aa  any 
time  whataeeTor  had  sny  buaineaa  trati»aotion*  with   said  Qoldman; 
that  he  aaTor  «a%era4  into   any  agraaKianta  ar  eontraota  of  any  fora, 
kind  or  nature  with  said  Oaldman,   aad  therefore  bexisrao  that  he 
is  aat  tha  paraea  against  whoa  Jud«i;&ent  w»s  entered  in  tha  oauas. 
Vatitioner  further  assarted  that  for  aora  than  aix  year*  past  he 
haa  been  engniftad  in  business  at  4o00  Vast  MaAlaaa  atreet,   Chicago, 
Mtd  ia  personally  r^resent  at  said  plaaa  of  buainaaa  fram  oaraa 
o*aloek  a.  a.   until  seven  e'eloek  n,  a,   of  •a<tki  day  of  the  year; 
that  he  ia  wall  knawa  in  the  n«ighborhood  af  hie  place  of  bualn(»aa, 
whiah  b»ara  hie  naaa  displayed  upon  a  large  vl^etric  aiga  in  front 
•f  aaid  prastiaea;    that  any  prooaaa  iasu«d   N^3ti!4.n«t  hla  eould  eaaily, 
without  delay,   be  aerred  upon  hia  any  day  of  the  week  between  th« 
haura  of  V:00  a.  a.   and  7tU0  p.  a.     Jfatltionar  alleged  that,  if  ha 
ia  peraltted  ta  defend,  he  is  willing  te  prove  that  h«  daoa  aat 
kaav  plaintiff  nor  haa  he  had  any  buaiaeaa  transaations  with  kia  9t 
say  king,   an<j   that  he  ia  net  indebted  ta  hi&  in   the   aua  9t  ^^o 
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•r  la  amy  othsr  •lOk. 

4  ei>u£it«r  aJTiidavit  by  et^e  of  the  attorti«ys  f^r  alala* 
tiff  ««»  filed.  1b  ahleU  h«  «tAt«d  tuftt  ti«  had  «h«9ked   tin*  elty 
4ir«etor]r  «&d  th«  tele^bos*  %i»eMB  0f  iiie  Ulty  vf  OhisKgo  fxwBi  1923 
to  4«t«  and  that  tb*  9Bly  HashsiaB  ap^«arl£ig  therein  Is  aald  A.   &. 
l«ebm«B,  irheee  i&cse  la  llate4  at  1057  Jlertb  LeCXalre  aTeuu^;    that 
the  addreea  appeariai;  ea  tiue  euutabaoe  lacaed  out  of  the  ttunleipal 
eeart  gars  the  ail<lr«sa  ef  aaid  defeadaat  ae  1057  iierth  LeCl;»lre 
aTecue,  vhleh  vae  the  ad' rasa  of  said  A.   h,  H;&BJai?.aii  at  the  tine  ef 
the  auMKena  and  which  1«  new  th«  preeenl   ad<ireee  of  cald  a«   B.   Ha^« 
wui.     ABeth«r  affidavit  vaa  Istrodueed,   Trom  whlcti  it  appears  that 
ilaeh  aa  had  on  June  16,  1930,  Kttde  affidavit  for  the  pur^eec  of  yre- 
eurin§  fnut  th«  Chicago   title  4  I'ruat  Coaipany  a  £uarant:y  l^oliey  oa 
the  premiees  at  1057  jhorth  l.«Claire  avecius,  in  vhloh  HaelUKan  stated 
that  he  had  resided  at  this  nuaber  fer  seven  years  last  past.      It 
also   affpsars  in    said   stateBiSnt  that  Maaht^an  swore  that  he  waa  net 
the  person  sMialant  s4iem  the  Judgi&ent  was  reridered  In  the  eeurta  of 
reeord  ef  Ceok  eeunty,   anl  that  there  vnre  no  iudi^«e3ts  G«ain»t 
affiant  remaining  unaatlsfied  in  any  «f  the  eottrta  ef  Oeek  eeunty 
er  In  the  itate  of  Ullnels. 

Xnapeetlon  ef  the  stfii^Aona  i^urperting  te  >?«  serred  en 

A.  1.  Haohaan  falls  to    Uselose  any  adlrees,  whleh  irould  see»  te 

he  in  eonfllot  wiU«  the  affidavit  of  the  attorney  for  the  nlalntlff 

that  the  address  at  Berth  LeClaire  avenue  vae  en  said  a«rs.Giens.     It 

farther  a.jii>»aX9  that  after  the  eoauBenettment  of  the  suit  against 

were 
Raahman  In  Oateher,  1933,   eight  a^^las  euiotHonses  ^     i9«ued  »nd  all 

•f  theee  were  returned,   "defendant  not  found."     It  was  net  until 

he^*  24,  1934,  taat  the  return  shewed  that  esme  had  1»eea  served  en 

A.  B,  Haahaan. 

there  was  sufflel«at  Isefere  the  trial  eenrt  te  justify 

m  hellef  that.   If  the  petitions  A,   B,   Maehman  was  residing  all 


lEO  »ikI#  •AT  ««  agiMMi»i»£  .«  ,A  kl**  te  a8*tr>A«  9iU  tun  A9tMw  t^ntatitM 

$L     ^nawmm  lkl«{:  A«  Mv  «wi^ir«(  arvt^rO^Jt  lii toft  t«  «•«'X^tl|l  •M  $MMi 
©asw 

ii/»  OM  Uu»9i  -'^^99anii^m»in  §mMU  ^^'*  »«ft«jt  ,«Mr«#*o  ni  «iiiuff«B 
;»^0o  ^oa  Hums'  II     *«6«iMit  «Mi  |ymlbii*ts»J»*   ,b*Ktu$*r  9t«w  m^iM  Ye 


this  %im§  ftt  IGS?  Berth  L«Cl«.l7«  ftT«ii>a«  suaA  was  &t  tfe*  •«»•  iljb* 
•B£Kg«di  in  'bu9lB«a>  tk%  4000  V«»t  JiS&dlseA  sireftt,  CbieAge,   wad  w«« 
eenst&ntly  in  «tt«B4anet  K9«n  hit  lufii&es»  durlii)^  all  of  i^tole  tl»«» 
tb«t  it  was  v#ry  doubtful  vhcther  pctltioii«r  ^hm  th»  ^iirty  agMiaat 
vHttK  pXaintiff  s&u^t  to  recover.     In  »  fiuaibor  of  o^sto  it  Jtims  b««B 
hold   that  in  iirootedinge  under  section  89  ^f  tho  Fraetiee  &«t  the 
r«tuTD  of  an  officer  esa&ot  \>%  (iusatiatted.     it»rfeliin.  .v.  IhoteoeeB 
Roepit^^.  309   111.  147,   oftd  OJikftoo  tiiero  cited,     vrdlixarlly,  retuTA 
of  oervieo  escnot  te  iape&ohed  ^y  th«  usLeorr<«borated   t#>stlffioc7  of 
the  »ejrty  oorred  trith  proocse.     ^ppt«f  ,.▼«  .,Rff>l;ixiS  Si>,chlngry  &,  , 

Jstaiz-Sa*.  «R5  ^li.  App.  24;  isj£yjLJu>-!iajLa^.  si-y  ui.  sss.    But 

the  petitioner  h«ro  is  not  so  Kach  questisAlbli   the  he,iliff  *8  s«r* 
Tioo  ms  O8»ortlfi£  that  ho   io  not  the  m&n  ^t^ainst  «he^  Judjptost  w«s 
entered.     He  denize  knowing  the  plaintiff  or  orer  h«ivlng  had  eay 
¥«tsiaess  rolatloBS  vith  Uia.     This  doniol*   in  conneetion  with  the 
foots  %hove  referred  to,  niuctly,   th*t  the  petitionor  oottld   reia^dily 
kore  Veen  served  urith  suasions,   «nl   the  fact   that  oi({ht  suomonses  were 
rotunif^  "ttot  found, *  tends  to  support  ths  c^oelueion  of  the  trial 
sourt  «hi<^  Tftcoted  the  4ud«tiB*nt  and  permitted  potitiener  to  file 
bis  affidsTlt  of  »eritft  and  defend.      The  order  will  thoroforo  he 
affirmed. 

lUtehett,  J?.   1.,   and  0*Cpanor,   J.,   eonour. 


049  »it«  .•^iftidijfa  «#»««4»  a««iA«:j«  lAftif  «>ao>  i«  «.3«ais«4r  fti  »»aft9«i 

fft«^«ic  ,  :  1U     ,h^ii^  *%iuit  tdSAO  bfltt^VM  */Xl   <?)3e  tiflltlftMi 

ttunr  taMiasfl^t  niott!?  ^itnijiii^  iums  »:^4'  'ie^^  <«a<?  ^a2:jra««m«  auk  '««lv 
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BIBKARB  W.   smt  M  Mm£kltf  of  thi 
Kunicipftl  C«ort  of  Chice^o^   for   the 
us«  of  mm  IUTS£, 


s 
0OURT  OJP   CHICAGO. 


LLOTO  L.  VAB/rsU)  and  USITED  BthTBB 

riPIXITY  &  aUARAti7]£S  CO.,   a  Corpora-  ) 

tion,  on  Ajpp«>al  of  lltilXSS  3TATSS  ) 

FZDKjLIYY  &  GUaRAKTKK  CO..   a  Corporation,  ) 

Appollant,  )    C%  /^  r\    -r     m        •*  .^ 


260  I.A.  6  22"^ 


MR,    JUSTXCB  OiCOKJ«(Sl  BSLIYSBJil}  im  OPI2ilOir  QF  THK  COURT. 

Plaintiff  brottght   an  action  against  tho  d«fan«ianto  en 
a  ^nd  giytm  in  a  ropl<»Tin  ouit.      They  were  serTed  with  proeeee, 
entered  thoir  apotaranee,   and   l'il«d  th«>ir  affidavit  of  H«rits. 
Afterwards  the  oaee  eame  en  fer  hearing  l»4*fore  a  |ury,   the  def end- 
ante  being  absent   and  not  repreeentsd,   and   after  hearini^   the  e-vi- 
denee  the  Jury  retamed  a  ▼erdiet  finding  the  issues  against  the 
defendants  and  aseeeeinis  plaintiff 'e  dK^ui^ses  at  $l,oo&.      Judi^vent 
vas  entered  on  the  verdiet.     Twe  days  afterwards  th«  defendant 
United   States  fidelity  A  Ottarantee  Co. ,   thi>  eurety  on   the  replevin 
bend,  ROTOd  the  eowrt   to  vacate   and  set  aside  the  Judt^oient,   and 
afterwards,  upon  the  hearing,    the  motion  was  denied  and  the  United 
States  fidelity  A  Guarantee  Co.    proseeutee   this  appeal. 

The  reeord  ie  vunsatiefaetory.     Beth  parties  say  that 
after  the  defendante  were  asrred  they  entered   their  appeariinee  and 
dananded  a  Jury  trial,   and  that   aouetine  thereafter  plaintiff  mowed 
to  advanee  the  eause  for  hearing  and  that  this  was  done.     But  there 
is  nothing  in  the  reeerd  to   show  that  «ny  sueh  order  was  entered. 
On  September  10,  1930,  a  reeord  was  filed  in   this  court  whieh  the 
clerk  ef  the  trial  court  eertiri^s  to  be  a  cosiplete  roeord.     After- 
warde,   on  Seweaber  14th,   an  additional  or   supplemental  reeord  was 
filed  which  purports  to   contain  a  bill   of  exeeptione  or  stenegraphie 
report  ef  the  proeeedit'SS,      Counsel   speak  of  this  as  an  additional 


-.4 


\ 


4<^9XX^qqi-*^ 


i^ox«ix<2o  as?  asj3sna^  e^ 


l^{t«    ,  Jt,  9fif  oil  IN*T»«  ,*fwtf 

•«ir  bToeat  Xtf^iiMWlqqu*   10  ImaoH  Lbtm  mr   ,ii#>X  ladMrfil  ao   ,*M«v 
>Xd:«tBoa»«a  10  attol;>()aoc«  'U  XXld  «  Ala^not   0^  ajr-xofrufqf  ii»X^w  i^aX! 


bill  el*  ex««ptionB,  and  tU«r«i  is  alto  r«fox>«t&e«  uaAm  to  th«  eriglnal 
1)111  of  «xoeptlona  but  ther*  i«  no  origlnta  bill  of  «xe«ptlon«  in 
tb«  reeor4.     H«v«Ter,  v«  shall   trtat  the  ea««  «•  though  ths  r«eer4 
vat  in  the  oocdltian  oontecdad  for  by  oounsol  ob  botu  sia««. 

It  apitoara  that  afte^r  tho   eas«  was  mArano^A  for  trial 
th«  d«fMi<!ant  Warf iold*   the  prlneipal  in  tko  ropltfrin  bon^,  ttttpo- 
rarily  loft   tho  eity  of  Chicago  for  parts  unknown  to  eottnaal  for 
dofondants,   aa4  dofondants  nado  a  motion  bofore  tho  Chiof  Jastic* 
and  later  a  motion  bofore  another  J^dge  of  tho  Municipal  eourt.   to 
eontinue  tho  case  on  aaoount  of  the  absenoe  of  the  principal  de- 
fondant.     Both  of  these  jnoticns,   oo^unsel  saj,  wore  denied.      The 
United  States  Fidelity  &  Suarantee  Co.,   in  support  of  its  uotion  to 
▼aoate  the  Judgement,   filed  its  petition  rooiting  the  retaining  of 
couisel  by  defendants  and  the  filing  of  their  appeiirariee  »ad  affi- 
davit of  Berits;    that  th«  defendants,  hsivini^  aalced  for  a  Jury  trial, 
asausied  that   the  caae  would  be  on  the  naart  Jury  calendar.     The  per- 
son swearing  to  the  petition  was  asseaiuted  with  oounoel  for  tho 
defeniiutt  Guarantee  eotapany,   and  h«  further   sots  up  In   the  petition 
that  he  had  no  definite  itiforisatlon  regarding  th«  proceedings  by 
whleh  tlie  ease  was   set  f r  r  trial  on  Juno  10,  1930;   but  on  the 
aorniag  of  that  day  defendants*   oounael'e  offloe  was  called  en  the 
%«10fiioae  and  told   that  the  ease  was  being  held  for   trial  before 
•»•  ef  tho  Municipal  court  Judges,     This  petition  is  In  the  bill 
•f  exceptions,   freia  which  it  also  appears  that  the  court  before 
whos;  the  ease  was  to  be  tried  had  oouneol  for  defenants  notified 
by  telephone:    thr^t  sofito  of  them  came  to  the  court  roen,   oed  when  a 
Jury  was  selocted  left  the  court  rooa  and  refused  to  defend  tho 
case.     At   that  tisio  the  court   stated  the  record  shows  that  tho 
oast  had  been  on  his  call  on  a  number  of  occasions;    that  iir. 
Blllett  was  repreaentlnK  the  two  defendants  the  first  day  tho 
•aso  caste  up;   the  court,   on  his  own  motioa,  had   the  bailiff 


03    (I't.ijoj   i/'.q;ic>i.ai.:.*  oaj  'to  o^^i^  rroxijfoai)  oiol«tf  ODXloaii  «  %9tMl  tnm 

-Ob  Xc^iloniiq  9^  l£>  ft<»£n»c(i4  ''""    "'    tmfo96«  no  #«»»  oiS^  »»al^i9K>o 

edT     .froiue.&  '»i*ir  ,\JIM   i^n-u.  :...    ,.<u..i,.io«  9t»i<^  to  ilto4     ,#i3A&<lNit 

Aoi^i^oQ  *  •  »X***v«»  ♦**«i»'«ii«a  »f*«»»<''«iiit> 

•lit    tM    M»£Xirl9    9J>«    ftOl't'tO    «^X»£!iX0««     *ft^>  «    j|(ti«nt««l 

o^o'l«(f  Itilsi  10^  hi* A  :&vai9df  JM«  o«u»«  oiU  i«jU  BXi^l  fcoe  •a»tii^t»i 
iXld  «i^^  nk  il  fioliUwq  sl/l?     .eo«l^i^   ftu09  lme(i»iewH  tit  to  om 

^oX'tl^on  &insM>'ii^h  to'l   lM>«au9ti  hmtf  b»lxi  n4  ni  tm^  omo  m^  >v»ttw 

m  «»««r  ^o«   ,«««n  #ic«09  »iii  o^  ««jh»  mmt  to  oise*  .t»vit   :on«ul^9Xoi  X'f 

^A»  Mmtob  (i»  i»o«utot  lifM  ^00^  f^ito«  ftiX«  #loX  ]!)Oloi»to«  mv  i(%vt 

Odl    54iU    OVOUI!    &tO»Ot    %M    bi^ivit    Stttittt    ^»JiX    •t&i.t    JAli5    M       «••«• 

.vM  fmdi    ]iiu«l««ooo  to  fflemn  4  ao  IXao  alrf  no  B#otf  haM  •««• 

•lit  X«^  ^«  lit  ndf  «ttMl»'i9t«i^  owl  odi  s«^«aoao«4»Y  (tow  ttoXXlfi 

ttHi-«rf  ojW  »<«ri  ,119  ISM  anro  a  lit  fio   tHtfoo  *rit   {«[*»  ixwio  oiAO 


eall  up  th«  Gttiirftntft*  eem^^iy  and  adtict  It  thait  the  etui*  vas  oa 
f»r  triel  »nA   to   a<mf   eo?.eec«  erer;    tiiat   eouins*!   did  <3c»]»e  eircr 
an4  after  the  jury  «»s  ttrern  to  try  the  «»«•  the  tvo  eouxtsel  r«pre» 
senting  the  defendant*  walked  out  of  the  court  reott  and  o^btoideaed 
the  tfaee. 

The  def^Adante  contend  tiiat  the  etateaeut  of  clais  doee 
htt  etaie  a  aauee  ef  aetleii  and  therefore  the  judipfteet  should  be 
revereed.     Mt  it  has  heen  repeatedly  held  by  thie  eourt  «»d  the 
Supreae  eourt  that  in  eaeee  of  the  fourth  elaes  in  the  Munieipal 
court  no  formal  vriiten  j^leadlRge  are  required;   that  the   etatwaeet 
•f  elain<  is  net   the   eaKe  ae  a  deelaratioia  of  eot^iiion  law;    that  it  ie 
•ufl'leient  if  it  »eraly  etatee  the  aceount  er  nature  of  plaintiff's 
deiuund  and  gitea  sueh  infomation  ae  will  reaaonably  iufora^  tne 
defendaftt  of  the  nature  of  the  case,     anber^  v.   City  of  QuLca^f. 
Vn  111.   4C4;  Brtditee  ▼«  ^ngere.   16?  Ill,   App,   435;   &u»iEi eregyk  y. 
gchlitg  Brewing  Co..   aoi  111.   App.    479;   ^^ppqf  Tt  ^■m9'^t  ^9  111. 
App.    2f0;  Lyene  t.  &aoter.   210  111,   App.    7ft;  avane  v.    ooaymrtg. 
HI  111.  App.    57»s  Oberaerer  y,   ^ieoo^^ein  i)airy  ^.   Co..   ail  111. App, 
«13;  h^CJi^Hi^n  t,  a4^1efp^f«   827  111.  App.   4c^;  i^orie  t.  3rewey,    24® 
111,  App.    63SJ  ad^erton  v.   tfhioago  a.   I.   as  i*.  lly,   Co..    240  lU,    311. 
The  aboYO  oaees  and  others  further  hold   that  ease*  of  th«  fourth 
•lass  are  to  be  detert&in«d  fro^  the  evid«iioe. 

In  the  inetant  case  th<^  record  etates  that  the  eourt  aad 
jury  heard  the  cvidenoc,  but  the  eYideuee  is  jbot  in  the  reoord,     Wc 
■ust  therefore  aM9>ma  it  was  sufficient  to   auetaltt  the  verdict  and 
the  Judjj^ent,     If  the  Judg^eib  had  been  entered  by  default  without 
•Tidesee,   a  different  question  would  be  presented.     We   think  the 
stateiTtent  of  elaiai  wae  sufficient.     It  set  up  the  exeoutien  of  the 
replevin  bond  filed  in   the  replevin  suit  and  the  finding  that  the 
rli^t  of  possession  of  the  property  was  in   the  defendant     in  the 
rcflewin  suit;   that  a  writ  of  retoray>  was  issued  and  rcturncdi 


a'1lil«i«X9  l<i  •'iuii»a  ^«  iat:>9St»  ai^t  9»S»i*  xX»t««  #1  tk  im^UkYtum 


.««A.ixi  xxs  ,.tfik-.Aa..«,5.- 


.    *^A   .1X1  XXS 

,  i'MlO'JgiJg     jSf* 

il  ft9aXMY»l»i^  •if  at  ««•  ••aXo 


•Mt  #«jU  aaihiiil   a^li   hm  4Xj»t  alT«X^i   «iij    nl  fr«xn  te«r  alir»i:<f»T 
mii  ai     ^fiflhnsl^l^  tjlt  al  tim*  xtfmtitfx  WHS  \d  ««!«••«••«  t«  tjrtsl". 


«B««ti«fl*4«     V«  tklnJt  ihia  atatfti^ant  of  claia  w&«  auffieiant.      1% 
is  certain  that  it  BUffiolrMitly  aATieed  aefenJantfl  oJ"  tJi«  nature  of 
plaintiff's  cl&ln.     Qafandanta  had  no  dliTloulty  in  uiid«rctieji4ing 
it  because  th«y  filed  their  affidavit  of  nerita.     They  elearXjr 
underateod  what  clais  wa«  being  made  against  th<ns. 

Cecrplaint  is  also  nade  that  the  Terdiet  la  Improper  in 
that  it  falls  to  find  the  amount  of  the  debt  as  well   s^s  the  damages, 
and  that  the  Judgment  is  likewise  erroneous  in  this  reepect.     She 
▼erdiet  is  defectiTS  as  eont?B'!ed,  but  this  de<»e  not  warrnnt  a  re» 
wersal   of  the  Judgnwit.     The  daaa«;es  here  are  fixed  at  the  aaeunt 
of  the  bend,  ne^ely,   #1,000,  which  is  necessarily  the  ooaiount  of  the 
debt.      Olobe  IpdiWrinlty  Co.   v.   Kewn^r.   203  111,   App.   4C5;   Ceo.    J» 
C^olte  C^,   Y.   Bur^e,  143  III.   App.   165.      It;   the  gegne;r  case  the   eourt 
said   (40©):      "A  r^rersal  is  urged  because  the  aeticn   is  one  of  debt 
and  the  judipnent  should  accord in^dy  be  in  the  usual   font  for  the 
penalty,    as  the  debt,   to  be  discharged  on  payi&ent  of  the  damages,     in 
Geo.    ?,   Cooke  Co.   v.   Purke.  148  111.  Apr.   l»e,  this  was  treated  as 
Matter  of  foroi  and  net  ground  for  reTersal."     The  Judgment  under 
these  recent  authorities  is  suffioisnt.     lior  do  we  think  there  le 
eubetantial  aerit  in  the  (defendants'   c;«ntentlen   that   the  eourt 
erred  in  denying  its  notion  te  Tacate  the  JuJlsJ-ent.     »e  hare  abow* 
set  forth  the  faete  ae  they  a^^pear  in  the  record  as    te  what  wae 
done  In  the  ease,   and  we  thixik  it  clear  that  we  would  not  be  war* 
ranted  in  holding  that  it  was  reTersiblf  erroneous  f«f  the  court  t% 
overrule   the  def«r.4ante*  raetlen. 

The  JadgBsot  of  the  Uunicipal  court  of  Chlcaf:o  is 

affirmed, 

AyjflHitSO, 

Matehett,  if,   J,,  and  MeSurely,  J.,  concur. 


n*  iia^fl-Tn^ri/  el  #»tfet»v  •lijt'   ixiU   &&*i;ji  »«Xj»  «I   if ali;.Xii|f3»0 

H#3iw  «i  X^t»'s?»r'»t  A*      :(<}0I>)  J^«| 


J'fy 


nil  4nc*jdt  dait^- 

•lew  »«f  *oji  I>X«ow  »w 


r.»A  XAi^n«#«tfkm 
%4o  titi  nX  •mft 


.«A9n<»»    «.^^   ,  xX«ta^Sftl  jttas   ,  ,X>    ,%  ^ti^AofM. 


/ 


Z' 
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JOSTUI  T.  MeCARTHT, 


APICAL  raoM  cm 


coo. 


C0/I.A/S23 


KR.    JUUTICS  0*C01i£0R  DELZVm  HB  OPIIilOfi  OF  THE  COURT. 


On  June  a,  I9S9,   plaietii'f  eausAd  jttdgm«cit  by  eonfes- 
tlMi  to  be  M!it«re<t  en  a  proadssery  not«  i»K«inst  tiie  dftfendant  for 
l4t4SS.     Afterwards,   on  aotion  of  ikio  def <(ffi'1iknt ,   tho  Jud«pont  vao 
openod  ttp  and  ho  ««•  glTon  l<>aTe   to  dofond.      Xhero  wae  a  jury  trial 
and  a  Tordlot  in  plaintiff's  f&Tor  for  #9,964;  Jad«^ent  vao  ontorod 
•a  tho  Tordiet  and  iho  dofendont  appealo. 

Tho  rooord  disolosos   that  on  Oooossihor  1.  192(1,  dofor.d- 
ant  boing  indebtM  to   the  plaintiff  for  w^noy  borrovod,   on   that  day 
oxeout«d  and  dollTcred  hio  t«olT«  proeii etsory  not«»o  payablo  to  do- 
fondant  *o  order  and  by  hiat  ^idoroed  and  delivorod.     r^loTon  of  tho 
notoo  voro  for  llSC  oaeh,   duo  aonthly,   and  tho  twolfth  note,  being 
the  note  in   suit,  wao  for  #4,350,   duo  one  y«ar  after  date.     Tho 
paycaent   of  tho  notes  «ao  oeeurod  by  a  junior  mortgage  on  r*»al   es- 
tate of  OTon  date.       then  the  firot  note  b^ewao  duo  it  wao  paid  by 
the  defendant,   iuad  a  short  tiAO  thereafter,  naisiely,   Janusxy  13, 
^927,   tho  defendant   eon-foyed  tho  property  by  warranty  deed   to 
Rayaond  H.  Parker,  which  doaveyanoc  was  i&ade   subj9c^   to   tho   in- 
muibraaot   OTidencod  by  the  notes,    and   after  the  oonveyaneo  Parker 
paid  the  ton   rwoaining  notes   for   1150  eaeh  as  they  ea»o  duo.      Tho 
rridenoo  shows  also  that  Parker  paid  to  plaintiff  all  interoat  that 
eaae  due  on  the  mortgage  and  nade  certain  paysonto  of  prinoipal   on 
th«  not«  in  suit.     Wh«n   the  note  cuts  due  I>ooaAbor  1,   1927,   the 
tiaift  of  payment  was  extended  for  a  month  to  January  1,   1923,   and 
about   t)ie  «nd  of   that  H*ath  was  a«ain  exter^ded  to  Fabruary  1,  1928, 
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(         ,inmt; 
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i't«t^X»» 


•41     ,*ut>  «(BK'.o  t<»xli  •«  liOB*  oext  9«t  «•#•«  %nlalAiK»%  n^i  9AS  blmn 
AMU  X^qloalYq  to  •4rn4t«^q  »!«#'%•«  •bam  r>  i^  <n.^^.^c>a)  r;'l  fi«  *uh  »«•• 


and  other  aonthly  •xtAxtaiens  were  sade,    the  last  «xt«n<ilog  the   tl»« 
of  the  fAjneent  to  April  1,   1929,     All  ei'  theee   extcmelon  &greeei«Bte 
were  saAe  between  i^sjrkcr  end  the  plaintiff.     Afterwarde  the  note  in 
quest  lea  being  overdue  ^^d  unpaid,  l^arkcr  executed  tvo  qjuit  elaltt 
4eede  cenTeying  the  ^i^ret&ieee  to  plaiatifi';    the  flret  deed  wae  dated 
August  1*0,  1927,   an<i  conveyed  a  part  ef  the  preKises,   and  the  second 
vae  exceuted   and  delivered  August  25,  leSd,   and   oenvejred   the  bal* 
ance  of  the  premises. 

J^lai»tiff  gave  testimony  to  the  effeet   Uiat  the  ti«e 
•f  payaent  of  the  note  was  extended  with  the  knevledge  and  consent 
•f  the  def4S}<1ant.     this  wae  denied  by  defendant  and   there  is  other 
•▼id#nee  in  the  record  to  ttre  effeet  that  the  def-ndent  icnev  notriing 
abeut  the  fact  that  the  tiae  of  payseat  had  been  extended  until 
about  June  1,   1938,   a  fev  daye  before  the  Jud^ent  was  oonfessed. 
When  plaintiff  enlled  en   ths  defe>ndant   and  demanded  pay&ent,   defend- 
ant testified   that  he  at   that   tiaie  told   plaintiff  he  thought   the 
note  had  been  paid  by  f^arker,  but  vh«Mn  advised  that  this  had  not 
been  done  he  tendered  to  plaintiff  13, 650  in  payieent  of  the  note, 
olaielng  that  eertain  deduetione  should  be  allowed.    Xhe  evidenae  is 
further  to  the  effeet  that  two  ^ult  elala  deeds  giviMEi  by  Purkfs>r  to 
plaintiff  above  aentiened  were  given  as  seeijurity  for  tm  inde^btednese 
•wed  by  'arker  to  plaintiff  and  were  oat  intended  to  be  a  conveyanee 
•f  the  prenises. 

She  defoidant   contends   that  by  reason  of  the  faet   that 
plaintiff,  by  agre<mi«>nt  with  ParJcer,   for  a  eonelderation  extended 
the  time  of  the  payment  of  the  note  without  defendant's  knowledge 
•r  eoBswBt,  defendant  was  released  froa  personal  liability  on 
the  note.      It  Is  the  law  that  if  the  time  of  payiaeiit  is  extended  by 
agreenent  between  the  mortgagee  and  the  grantee,   for  ■%  considera- 
tion, i^ere  the  grantee  has  assu&ed  and  agreed  to  pay  the  eortgd^^* 


•mlt  mii  «atftn«l'x»  s»ml  •tts  ««b«o  •i»«  aooiitaiiitx*  xtsUnim.  miiU'o  ham 
•£«tf  Mli  h»%*Taw  bcm  ,&!£^>5     "^  '   tatnaA  lt*«»v2X»t  1mm  lM#ir»»x«  «m» 

.i-'>s«»\a6JS>  ftMCW  i■e»«Ji,^^'^  *ri?  3?3t^ft'  n-^eft  TF^'J  .9    ,?^->X   ,X  *rt«»T.  ^vvdjp 

>&i)<<'t*l)   .^it-^wt**?   fe*^?'<^'-----?s  •'»'»J#«>9{e  otilV 

«!l?   J..  .  .  .    ■  ^ni« 

»'>^3n  viU  'Jo   ;#A»>BSf«^:  isl  0««,(t*  ttX#rti«.i^i   a.J   fc-9'««fti«*;t  *»rf  i»Kot  «••¥ 

•  I  ••iivjbif*  viif   ,b»«oXX«  «tf  JbXttflisiB  «it4»/#atfl.>«.b  al^d-x^a  i^M  ^^aiakMS^ 

9i  xm^tml  x4  a«Ti^  «b*ffik  Mi«la  ilwp  0vl  imAi  i9*'tt9  ^sis  »8  «iis(#«urt 

£»•»{&« If ttifcoi  M  <i[9t  vjTituottc  »«  a^Tl:^,  mt^v  h^ael^m^m  •V90«  trX^tUiiXqr 

no  ttlildr  '  'it9>v  «oy1  A»a««i«i  ajiv  lcMl^»^lf^   ,}in»ta«e  i« 

trf  loir's  Jx9  «!:  iii»ji^>im  !•  •all  t»/id   Vi* '  ■       .   '♦if* 

.<    item  <uaj  %,  i>i^  h»M  h%«iu9ma  nmd  ••tcuni  •Hi  n*if«  ^a*li 


the  aortc^sor  it  r«Xi«v«d  frim  personal  lliinbllity  ual^ae  he  eon»«»tt 
to  th«  ext«ntloB,   f^r  %hm  r«aaen  thAt  t]&«  relation  ef  tiie  granta* 
and  tha  erantor   tow&rda  th«  nertgagcels   that  ef  principal  &nd  surety. 
A^bea  Y.   Press.   260  111,  App.   9  8;   Pomtlaa  v.   UUsp»rgcr.    251  111. 
Anp.   146;   BiniKtt  v.   Bf>ll.    269   111.   App.    361;   y»rauarB   aj&d  Mcrc>>aBts 
Hyaak  t.  tj^rTJd.  Euasber  M64P,   Appellate  Caart,  First  Distrlet;    Un^fff 
Kiitual   Ice.    Co,   v.   Hajnford.   143  U.    S,   187;    .Spencer  v.    Spencer ^   98 
fi.Y.    353.     But   ill   the  icet&nt   enaa  the  qaeetion  vhatht^r  the  e^ten- 
sion  van  &a4«  with  the  naaer.t  ef  the  d«f t^ndajit,   the  nort^,agor,  vn« 
disputed  and  the  jury  verc  instruot^d  th»t  if  they  foujrjid  fron   the 
•videnea  that  l^e  time  af  tayKant  hAd  been  axtubded  by  a^eeisent 
between  plaintiff  and  Parker  without  the  uonB<mt  of  the  defenrlact, 
th«i   their  Yerdiet   should  be  for  the  def  mdajit.     The   jury,  by  their 
verdict,   in   Affect   found   that  the  extensions  had  been  i&ada  by  an4 
with  the  oons«at  ef  the  defendant,   and  unless  «e  are>  abl«-  to   saiy 
that   their  finiing  ia  against    the  auuiifest  veitht  of   the  eridcnoe 
wo  are  not  warranted,   under  the  law.   In  disturbing  the  judgment. 

Upon  A  oHrefuX   eonsideration  of  all   the  eridenoo,  we 
are  ef   the  opinion  that  we  would  not  be  warranted  in  holding  thAt  the 
finding  of  the  jury  en  this  question  was  against   the  Manifest  weight 
of  th<?  eYilence.     The  Jury  saw  and  hear-i  the  witn^osea  ana  were  ia 
«  better  position   to  deters^ine  the  truth  of  the  oontroveray  than  we 
are  froa  a  reading  of  the  printed  page     of  the  r«fOord.     Tneir  verdict 
wae  in  fawer  of  the  plaintiff  and  this  was  approved  by  the  trial 
Judge.     In  these  cirovmst^moee  we  think  we  are  not  warranted,  in 
view  of  all  the  ewidenoe,  in  disturbing  the  Jud^ent. 

The  defendant  further  eontetids   that  slnee   the  property 
oowered  by  the  mortgage  was  afterwards  conveyed  by  i'arksr  to  the 
mortgagee,   thie,  under  the  law,  operated  as  a  merger  and  extinguiehed 
the  nertgage  debt;    but  we  think  all  of  the   ewidenoe   cm  the  question 
of  the  eonveyaoee  by  i>arker  ahews  that  it  was  not  lntettde4  by  Parker 


fitiiWtftliM  »^  ■■■■■■%  {JIM  ,m^  ,ui  99&  ^JUtaJLjj^jmaiA  i<^^^  *m^ 
MA^  ;intKft<i  #«»**  «#««pa  •i«u»««4  ,«^«h;  »W«u'4  .fcJTTfca  .^  ii— g 

ini$  >nott  hsiuol  XBdi  1i  imli  i»iQe!U»ai  »fw  tv«t  '^^  hsta,  A»^«fp»l» 

t»lbfr  rlmcfS     ,biomr  «dt  to     •8«t{  {xs^aiiq  »<1^  to  i^hj»%  M  mtfltt  ,WtM 
t^i^QOT^  9iti  •oal»  tm4i  ii^m»44««  iwjurti^t  4<iiil>«i»l«l>  ad? 


or  plAintirf  that  th«  dtedl  ahculd  oparata  at  a  eonir«yiino«  but 
■•rtly  as  ••cority  for  lndtl»t«(ln«as  due  I'roa  Parkttr  to  plaintiff. 

On  •Tunt  3,   1923,   judgic^nt  1>y  «enf«t»slon  was  ftnt«>r«d 
far  9442S.     Afterwarda  th«  jadgm«nt  vaa  oi>««ad  up  aad  lftaT«>  glrtn 
ta  tht  dtf«>Ddant  to  pl«adi,   tha  Jud^tant  ta  stanxl  aft  s^eurlty. 
Aftarvarda  tba  9a»tt  «aa  triad  befora   tita  jury,  and  on  i^pl^il  la, 
1930,   tha  Jury  ratumad   tlioir  vardiet  f lading  tha  iseu^a  for  tlia 
plaintiff  and  asstaolng   '*i?laiBtiff 'a  daiMca*  at  tUe  ousi  of  ^3,598.* 
Aftorvarda  judgnont  in  the  uaual  farm  vaa  anterad  on  tha  vardiet. 
the  queetion  of  uoury  h&Ylog  boon  raiaad  by  tha  dafeniai.t,  plaintiff 
ad»lttod  that   there  waa  #600  in  tha  note  for  eoamiesioBe  «ui^  he 
waa  not   «eititl«d  to  and   that  aortain  paj^aanta  wore  mtade  aggre«|;atin g 
#252  whicii  should  ho  deducted. 

In  this  eourt  the  defendant  eontenda  that  the  Judi-psont 

la  net  in  proper  form  and  cites   the  eaae  of  fferreinka  t.  Hunttty. 

185   111*   App,    547,   where  It  waa  held  that  vh«re  a  Jur^^ent  by  oou> 

feaaion  was  opened  «nd   the  defendant  given  Itave  to  plead  and  it 

waa  ordered   that  the  Judgiaent  stand  as  aeeurity.  and  afterwards  a 

trial  was  had  whiph  resulted  in  a  verdict   lor  plaintiff  and  Jud^ent 

was   entered  on  the  verdiot,   that   the  judgaeiit  was  not  in  proper  form 

and  would  be  ravarsed  sad  the  eauaa  renanded  with  directions  to 

enter  a  proper  judg&ent.  but   that  a  new  trial  would  not  be  awarded. 

Plaintiff,  in  his  brief,  adieitted  titat  tha  judissient  is  not  in  proper 

form  and   that  probably  the  ease  ouc^nt   tc  be  r«»t!inded   to   the  trial 

•o«rt  with  direct  ions  to  enter  the  proper  Judi^ent;   but  wa  think 

this  is  unnceeseary.     ^o  usi^fui  purpose  oo^xld  be  served  by  remanding 

the  eaass.      It  is  obvious  that  all  understand  that  the  Jud«»eat  en- 
tared  on   the  verdict   Is  in  reality  the  only  Judtijaent   In  the  ease. 
The  judgment  by  confession  is  in  effect  wiped  out. 

Iha  jud^eut  of  the  Circuit   court  of  Cook  cour^ty  is  affirtiiod. 

Ksnnsaasji, 

Matehett,  P.    J.,   and  M«3urely,   J.,    concur. 


l^atiH^9'S$s^'^  •%t»»  9X9ir  tiumi^^^  mMai'f^  t»tii  hum  •#  h9Xit9a»  ioti  »«v 

•>4ii(M»  t^  ^a•c9^^i;t  A  9^4«F  ;r3H^  hi*ja  nAsr  ^i  9^fttif  ,rMi  .fr^A  .xil  sii 

ixndt  ni^Qonccr  isl  ^on  aaw  ta»«%feart  9(i4   isxi:    ^f9lkrii¥  ntUt  suf  b9xv>itm  »«v 
«^  «ff«i?»»icil>  Kit  km  b^smtm^  muit»-»  *Ai  ton  Df««-tEftvi»v  94  t'tua'^  Ibiut 

Smtvt  9ds  94  lmhtUiMb%  94  9i   ta%09  9ma.9  ^M   %L^(i9tn  i9iAt  ttan  m«l 
imtas  9W  fytf  t#cM«$btit  t^QoTf  9AM  t«ia9  9>  •«vlt»*'arv  dUrr  i^U)99 
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kii.    JUaUCK  O'CQiiiOR  T51L1VWIK9  THK  0PIiiIO¥i  OK*  TH?".  COURT. 


Plaintll'l',    t&c  p«y««  of  i  iv«  proeiiaeory  netes  »««ll« 
by  Ui«  <l«f«i)daats,  brought  ars  aotioB  to   reeovvr  on  the  five  notts. 
7bo  <l«ferH«nts  filed  an  affidaTi  t  of  m«rlta  In  which  it  «raB  8«t  up 
that  th«  eonfli<tcratien   for  tho  note*  haA  «hoily  failed;    that  th* 
notws  w«r«  glron  in  part  payK«ni  of  a  gravel  washing  aaebin*  pur* 
eha««4  by  dlefon<fanta  fr«es  plaintiff,   whiuii  waa  useA  to  waah  graval 
at  4af«n<iant«'  sravaX  pit»   and   that  th(>  »ae^lnt  woul4  not  produea 
aark«tabl«  icravol    an4  thffr«for«  vaa  of  no  valuo.      There  was  a  Jury 
trial   and  a  veriict   and  jud^Bient   in  plaintiff  *  is  f%Tor   'n.d  the  de- 
fendant* appeal. 

It  appf»ara   froi.  the  reeord   that  about   June,   1927,   plain* 
tiff  and  defendants  entered  into   a  written  eoniract   tor  the   sale 
and  purchase  of  the  gravel  waaulng  jaaehine;    that  afterwards   the 
Kaohine  wa*  installed  at  defendants '   plant  at  Lisle,   Illinois, 
and  was  used   in  washing  gravel;    that  before   the  &a«hine  was  deliv- 
•red  defendants  paid  one* third  of  the  purchase  price  and  executed 
the  five  notes  in  question  for  the  balanee.      It   further  appears   that 
sesie  trouble  was  had  with  the  naouine   al'ter  it  was  installed  at  d«» 
fondants '   gravel  pit,   and   that  plaintiff  had  a  representative  ih.^re 
•B  a  ntnsber  of  oooaslons   endeavoring  to  h«ive  the   trouble  r«Bedied. 
The  Baehlne  wae  ueed  for   soKe  time  In  the   fall  «f  1927  and  it  wmi 
•till  belBC  ueed  at   trie   tli^e  oi    the   trial   in  Itay,  193V,   although 


•QTM 

,  iin  i  i M  -.  cat  o3   « 


^ 


tfv  t9ti  •«»  ti  ffttlifw  njl  )i«jhc»tt  l9  i  IrMbttlM  fw  i>»i:i1t  •#»*$■  rf»t«b  ftifT 
-iL'q  9cUsiiiBm  ftOl^AV  l*r*t%  «  to  iftftifflx^r    :  i.   .  .^yl;>,  •t^nr  mHJtau 

-»ft  «£(^  fewfdIiiY  a't'kiliilftle    .i  #ittt«Q^:-tf^   beat  i»llrT(4ir  «  f»jiu»  £miti 

>nlii/«r   ,?£^9J  ,*et«t   ^luoeTfi  #4ir{^  fen«»9<s  diitf  makI  «<xa«'«^  yi 

U«  •!(.}  nol   9o*^^n«a  (M^r^lTSf  £  &iai  i)*tfit$tm  •imhtk&fb  ht»  ttii 

itt&i  t«i*q9«  tAii^tuilt  il     .»«*a«JL»tf  viU  iflt  noltntuf  nt  n^ioa  •til  •eft 

««w  Jl  tiM  TSei  lo  XImI  •rU  si  tMii    >  <i  b««ii  •«*  •mXtt^mm  •ifX 

il|lMd»X«   ,J£9X  «t^i<  al   Imiii  •i^  n  ^tv  t«|»tf  XilM 


th«r«  i>  «Tid«neA  that  it  had  net  «ork«d   satlefaotorlly.      Tht  defand* 
anta*   pesitioa  va«   and   1«   that  the  machine  waa  warranted   to  tura  out 
A  aarketabl*  product   and  that   thara  vaa  a  braa^  ef  th«  warranty. 

Iha  writ tan  ecntraet   «nter«d  into  b«tween   the  partiaa 
for  the  purchase  and    eale  of  the  naohine  oentalR^  the  fellowinst 
"CAUTtOfi  TO  aKAYia  M^.     Hat  all  gravel  depoaitt  are  coKmereially 
vaahabla.      Clajr  ia  wcry  dlfficalt   to   retscve,   partlcs^larly  where  In 
hard  balXa  or   etre&ks.       We  do  not  emarantce  that   (^uipnient  will 
praduee  clean  acKre&ate  in  any  particular  oaso  ejieept  wher«  we  hawe 
fully  inTeeti^ated  the  deposit  and  apeelfiG&lly  accept   reaponsiklllty 
in  writing, 

*^o  will  guarantee  that  naterial  will  l>e  produead  whi«k 
ia  ooaKaercially  narketahlo,   providi»d  that   the   eqiuip&ent   ia   Installed 
aeeording  to  our  Inetruetiona  and  operated  aoocrding  to  our  instruo* 
tiona. 

"Capacity.     Unless  otherwise    speoified,  we  guarantee 
all  Kaehiaea  of  our  manufaeturo  to  produce  not  l<ee9t  than  the  sinlanoa 
•apaoity  at  wnl^  they  are  rated   (under  the   conditions   specified)   in 

our  oaialog  &o ;   provided  sueh  «aehines  are  properly  installed 

and  operated.**  The  aontraat  was  printed  but  before  it  was   signed 

plaintiff  caused  to  be  written  the  following:      "On  the  understanding 
that  the  ag^^regate  to  be  waehe4  is  in  accordfmee  «ith  Aatiple  subsiitted. 

The  eridenee  si^iows   that  a  ample  was   taken  frois!  th* 
gravel  pit  to  plaintiff's  pl^ica  of  buaiaess  in  Kilwaukee,  whera  it 
was  rua  througn  one  of  plaintiff's  aaohinea  and   the  evidence  is  to 
the  eff<f>«t   that  there  was  little  or  no   clay  in   the   aaetplo.      There  was 
further  evidence  to   the  effeet  that  when   the  plant  was   installed  at 
Liele,  and  put  into  eperatl<a,    there  was  coneld<«rable  elay  in  the 
prodttot  and  on   this  account  the  product  in   aoae  oases  was  not  "ohat 
it   should  W  -   seae  of  it  not  lelng   salable. 

The  defendants  first  contend  that  the  court  erred  in 


-i.a«l«k  Aifl'      ,xlk^oi9M\nlim9  b9iitc^  Ian  hsH  ti   Satif  •ocMfclr*  al  •%bM 

•  X^oA^tav  axii  I9  A»a«tdr  «  a»v  9i4»{(j  oa  #a«l>aiq  aXtra^<«<««ai  a 

aal^xaor  •''^^  aaaw^«<f  o^oi  &aa«lm  ^a«i#a3»  italtitv  aKI 

]9iiliroXIol  axtf  Mfltl«ilaMia  aoljsfa/^a  ndt    to  »Xa«   boa  aaaifoToiif  «dl  lal 

tlUlaii>!aaK>«  91ub  *9i«oq»ft  XawntB  X^  iSTAflD  OT  iiOITUAO* 

ai  ats^w  ^XTftXudll<(caa    .avonaa  e^   tluol't'llh  x*»^  ■!  ^«X3      .aX(i«j(la«v 

XXiw  ii3i»aHil«pf  i^auti)    '?>vn£ii;,U:^  ^qa  oI>  a*       «a]Uw«#e  iko  aXXatf  fttaif 

aratf  •»  •K^ailw  ^c>99xa  aaaa  TaXuoi^xa^  X^na  uf.  e^ajiat^taa  tm*la  atiitei 

t^XXIrftaoQcrcAi   9'>  i»f>  oiii  t«>«;|X#aaTiil  ^XXtfl 

-?▼  nl 


^3.aoli 


J     ,->}*;>» 


f>aiXa#aal  t^'^*<10''<^  ^^^  t9alda"2  rtona' baJtiToim   : 
kaai^a  a^ir  il  aiiolAtf  luti  h^Saitat  aa«  t•0v;^aoe  <• 

8rtifcW)B#ai^biij  aif*  nO*     :•  =«il«".  r  i^-^*^  ^nj  JsajrjiTt 
.h9*^X«tftta  aXgatts  iljlw  aaii  '(i.t  b-^'Siattv  « 

aif*  ttOTl  oiakAi   aaw  etXaflfae   a  S?,:'J   r?'v',.  >'   or- t 

o3  «i  a©B*fclr*  a^*   bae  a*«i'<»i^«  a«1tl.*pj 
8«-v  ->-i«."!'T     .aXQiMia  aiii  nl  r- 
#a  h9XXa;t«Jii   aav  ^(t^Xc 

^.-'i  al  X'-fo  aXdat't&laao;!  t^ra-xa^a  oSaJt  iu^  feaa   ,aXni 

#*«.'f^  ten  «iw  aaaao  omia  ni  ioubct^  ari>   Im/oaoa  a  lit*   no  bam  t9Mho^ 

.•X<f«Xa«    v«AXai  *o  ?mo«    *  a4f  &Xuo 

aX  liaVTa  *«foa  ajf*  *ajU  Miafaad  tati 


..'4  0*  11  q  Xarata 
t>ao  fittAioitf*  ain   «aw 


r«fu«lnf;  te  Allow  the^  to  fll*  •«t-eff  or  eoujit^r  elain.     Th«  r@«oz4 
discloses  that  the  lAst«nt   suit  was  broui^t  I^soemb^r   5,   19^7.      Th« 
trial  of  the  ease  eotnaecesd  ^ay  6,  1930,   and  at   th«  begioriing  of  th« 
trial  th«  dtfen(!ai3t8  asked  leave  to  filo  a  set*off,  "shiori  the  eottrt 
4«Bi«d.     There  vas  seme  argtUBent  between  court  and  ecuasel   at  the 
tifii«',    freta  whieh  It  appears   that  slKiilar  s^otioat  had  theretofore  be«n 
Bade  before  other  ladj^^es  of  the  i&ueieipal  eeort.     The  oature  of  the 
set-off,   which   it   is  stated  was  subitttted   to   the  dlffftreat  ecttrts, 
dees  net  ap;»ear  in  the  abstract  ef  record,     ^e  are  not  advised  as  t» 
what  the  allegations  of  the  set-off  were.     Hewer er,  we  have  exa^iAined 
the   eet*off  foucd  iii   the  record,    ani   fltj^   it   8*t«  up   subs  tact  ially 
the  SMS  s&tters  as  these  alleged  in   the  affidavit  of  m  rite. 
OWiouely  the  natter  is  net  before  us  for  decision.      Xh«t  oaee  was 
tried   on  plaintiff's   stateseut  ef  elai&  end  defendants*   affidavit  ef 
merits,   wuich   set  up  that  the  machinery  did  not  work  properly   aeid  wa» 
therefore  worthlees.     By  this  defwnse,   whic^  was  in  th<»:  naturo  of  a 
reooupjTient,    the  defendants   sought  to   show  by  the  ovi  j«nce  that  no  re- 
eovery  could  be  had  by  plaintiff,   an^J  as  stated,    the  Jury  by  their 
verdiet  found  that  the  defense  had  not  been  proven. 

Defen<«onts*    eoxwsel  In  his  brief  has  made  thirt^^ea 
points;   but  when  we  eos»e  to   the  argument  we  find  no  attetyt  is  eiad« 
to  argue  the  points,  as  Rule  19  of  ti^is  court  requires,     this  rule  wa» 
prepared  with  a  great  deal  of  care.      It  provides  that   the  arguaent 
which  follows  the  points  in   the  brief  i^ould  be  confined  to  a  dis- 
cussion ef  the  points  mad*,   in  the  order  in  which  they  are  nade,   and 
that  a  point  made   in   a  briof  but  not  argued  may  bt  considered  ma 
*»!▼•*,     Mowever,  we  shall   answer   the  argument  made  by  counsel   for 
defendants.     Counsel   oagrs  that  the  evidence   shows  that   "the  washing 
maehinery  would  net  r«>;ove   the   clay  balls  of  thla  pit  notwithstaxiding 
•mtalogtte  mentioned  in   contract   said  maeidnery  would  rrAovc  clay  balls.' 


-■    I#t«V^  -■  r\ttOiJ    Oft*'?'?" 


■  -*v 


Ef^nlrsr 


^Ofv^uacxa  all;   tAit#  «9jblv#i4[  i'       . 


•    <(tXw    ||«<I»41910 


from  th*  pre-rltieDt  of  th«  ooBtr&ot  ab«T*  quoted,  it  a^ifiears  tkat  it 
wa«  th«r«  stat<»(l  thst  all  graT«l  deposits  were  not  e«BBerai&lly 
vashablo;   thuX   elay  «»•  rery  difi'loult  to  rei^oTo:    that  the  plain- 
tiff did  not  guarwntoo  tho  oquipaent  would  pro^iuco  a  cl«an  product 
ozoopt  «h«re  plaintiff  had   fully  inreetigated   the  deposit  %rA  had 
•peoifieally  acoopt»4  tho  responsil^ility   in  writing*      ^«  thinlc  thoro 
ic  no   cvid^neo  ahowing:  that  plaintiff  had  invastii^ated   tha  deposit 
9aA  had  apaoifieally  n^gr^ta^  in  writing   that   tha  <utoiiin«  would  waah 
tiia  elay  frrm  tha  produot.     Thara  was  avideneo  tiiat  the  aaeipla  takan 
to  Mlwaukao  had  littla  or  no   clay  in  it,  whiltt  thara  was  OTidanos 
that  th<i>ra  was  eonsidarablo  elay  in  parts  of  tha  firvraX  pit  at 
Lislo.      Ob  tha   disoutcd  quasi  ion  of  faot  wo  thinJc  tho  quastion  w»s 
properly  sutaitted  to  tha  jury.      Xhay  found   tho  issues  for  tho 
plaintiff,    and  unless  wa  are  able  to    tsay  tiiat  the   finding  is 
acaiaat  tho  manifest  weigtit  of  the  evldenee,  we  would  not  be  war- 
ranted,  untler  the  lav,  la  diaturbin<«.  the  Terdiot.     Wo  hare  exanineA 
all   the  efideoee  in   the  reoerd  and   are  unatole   to   say  that   (he  find- 
ing of  the  Jury  in  favor  of  the  plaintiff  is  against   the  sianifeat 
weight  of  the   eridnioea 

CoKplalnt  ie  alao  nado  that  the  rulings  of  the  eourt 
OB  certain  questions  asked  by  eouneel  for  the  defendax.ts  of  the 
witneos  Jones  wore  erroneous.      The  queotioBO  axe  set  out  in  counsel! 
brief,   but  wh«>ro  in  the  abstract  these  Questions  app^far,   if  at  all, 
is  not  pointed  ottt,    though  they  apparently  occurred  throughout  the 
trial.      Ob-vioualy  unless  it    lo  shown  in  what   connect  ion  a  questiea 
was  asked,  wo  would  be  in  ao  position  to  pass  upon  the  ruling  of  tho 
trial   ju-jgo.     What  wo  have   said  is  alao  applicable  to   the  contention 
■ado  by  tho  defendants  that  the   eourt  &ado  improper  rwsarks  which 
were  prejudicial   to   then.      These  reiuarke  are   sot  forth  in  counsel's 
brief  but  no  reference  is  &ade   to   the  abstract  where  they  nay  be 
found,   but  apparently  thoy  too  occurred  throughout  the  trial,  which 


kMi  hat  tln^ttft*  *Ai   Ml«|til&«T^ai  ^iSa'.   tnK<  Itlinltilq  sttif*  ^«rtOX« 

ifaav  l^Xi'e*  *ttiii9»m  •Hi  $m^   i^i  •  4H»iqM)  XX£*«i'^^o*e[»  i^il  Attti 

r»^t  •XqnK*   silj  cMtiiT*   ««v  «T«idX      .louJ^^taiQ   a  <aXo   siti 

•ftiaibir*  «■«  •'x*ii^  allstv  tit  »i  yaX&  o>«  ta  *ltiil  fuui  »«ifcMt«XJtii  •# 

•a»  uol^«9^;<  ajti^  jLaliii  •*  ^io«l  'to  ucXia^wp  h»itmmtb  miki  mi      .aXai 
-^>i  Mudw  ««   ,^8«wlkXvft  ftMi   1e  ^iJCsiav  .^^    i ..  i    .-  t.-.i  j«aXjti^ 

/^       .  tfi?   7>i;tX£t3«  al  ItilttXAX?  •At  la  7aT«\  Ai  T^i^t  au;    .g  jial 

•»aa«tilT*   *Ai    tc  ^itiiav 

i  tBC);^     ?s*4rf      :.  ft     d^^'^Xiwi     ""•iij      JnAi    alWAm    UvI^'Ij     '     *      *  "^  '  ~  'Q8W><^ 

ajtfi  to  a#.uiiNial»&  sAt  tal  Xaaahtoo  x<^  >-.-..^^-.    «««l^a»tfp  aia^iaa  «a 

iXaamioa  al  iuo  S^tt  •in  aaolla«Mf»  ^dS;      .a ««»»''->'>  »-«<*«  aanal  aaaoiiw 

,XXji  te   tl   ,ntawiTg*  anolfa^uj?  aa^/U  #a#"ci»!««  '         u    wf^il*  iu^   ,laitcr 

adt  ^uatiAftia^i   feaiiuaoo  \Xi»ai«i<r««  x*^'  f^aHf    ,!««  bnfttlacr  itiA  b 

Oditaavp  a  aoileaftaea  i»ttw  at   tnrat:c   ai:    it  aaaXoii  xXatfal^O     .Xaliti 

a4{i  le  i^aiXtnt  •tiS  noqu  «aa<]  a<  nailico^  os  oi  •¥  bXaav  aw  .l^iaa  aav 

aallcia^aoo  •At   •#  aXciaoiXq^a  aaXa  •I   Maa   «Tai(  •«  ^«if«     .aabut   XaJL^^ 

ital^lw  altaaai  ta^oiQ^X  aAaia  tittfaa  aiU  $*Hi  alaafraolafc  adi  t^  Muw 

a*  Xaafu/oa  ai  iirxol  ^IM  axa  udimiat-i.  aasitX     .aaxU  o^   X^lalJ^uia^xa  aiaw 

atf  x««  t"^'  anadv  tea-slatfa  acT^   o^  aKaa  al  aaaaulav  an  #tf«r  laiitf 

dsiitw  ,XMl%t  •sU  tifti^vrdt  Jbattvaao  ••$  x*^  xXlaaiavtra  lu<f  .!«»• 


tdok  a  nuB)b«r  of  4«ya,   90  It  i«  obviftua  that  no  iBtelllgMit  un^cr- 
stan'llng  ean  Ve  had  unlaae  «•  arm  advlsad  in  vr^iat  donneetiofi   th« 
r«m»rk»  wtr«  stada. 

Counsel   for   plaintiff  in   th«lr  brief  eontend   that   the 
re«ord   •A07«   that  there  «ae  so  meriierious  defense   interposed;   that 
the   suit  v«e  he£\m  Deeember  5,   1927,    and   t/xat  the  defendants  were 
serred   shortly   thereafter :    that   "Sjr  virtue  of  a  jury  dwaand   the  de* 
fondants  were   enabled  to   delay  the   dieposltion  of  the   eaase  until 
the  latter  part  of  May,  1930.      Turther  del*/  has  been  oecasioned  by 
this  appeal.      The  judgaent  entered  li.  the  eourt  below  oaly  includoA 
Interest  on   the  notes  up   to   the   time  of  the   institution  of  this  suit;* 
and   that  therefore  this  court   should  affirm  the  Judgment  with  IC  per 
eont  damages.      *t  think  the  roeord  does  not  warrant  the   contentlea 
made.     The  Torliet  of  the  jury  fixed  tiie  plaintiff's  dvKagos  *at  th« 
sum  of  your  thousand  six  hunirod  fifty- throe  sad  84^00  Dollars 
(l4,6&S,a6).   plus  aeeru«d   interest  on  plaintiff's  Bxhibits  #1.    ?,   3, 
4  4  9."     The  exhibits  mentioned  iu   the  verdict  obviously  are  the   five 
notes  whieh  are  the  baeie  of  the  suit.      The  verdiet   clearly  means 
that  plaintiff  Is  entitled  to  $4.653. 3d,   plus   the  interest  on  cash 
of  the  flvo  Botos  to  be  figured  up  to   the  date  of  the  vordiet,     fiore- 

ovor,    there  was  some  •vldeaee  to   the   effeot    that  the  plant  did  not 

as 
roB-ovo  tho  clay  froi^   the  producX/thorou^rhly     as  was  oonteasiplated  by 

the  tersis  of  the  eontraet. 

The  judg^tuent  of  the  ttunielpal  eourt  of  Chicago   is 

affirmed. 

Matchett,  F,    J.,    %nd  ii^eSurely,   J.,    ooncur. 


AdiT  t««tH^   bnft^mw  t^^-xsT  tiMsfji  Ri  t^kJf^itml:}  -set:  XvtnttdO 

t»4|  Oi  i*5i«r  j.-WMftfcJ5«t  •^'^  afittlr*   »iiu«irta  jtartfo  •irfl  s-^otisit^if*   #*iW  ^m 

•«ft«MK  X'Jt«*«i»  ■*«^*'*"'  .iit.?i   ?>i--    ■■^r.■   ^i  Jflistf  »«ij  ff%s  <!9lrlv  ••9-»a 


M786 


a  Corporatl«u, 

D«f«ndaat  in  itrror, 

▼•• 

J.  B.   OZLLUM, 

Pi iftin til's'  la  Krror. 


sir-JMiH  TO  p/UlCXPif.  count 
I 

0^  c^CAac. 


2C0I.A,  6  23 

MR.    JUSTICS  0*C0ifliOB  DKLIVISRBZ)  TKB  OPIIilOH  01?  ¥HK   C0UH7. 

On  Oato1»«r  16,   1929,  plaintiff  aauattd  judgs<er<t  to  l)e 
•ntcred  by  confession  on  a  pre^^icsory  net*  for  d<199,  F};iiok  inolud«A 
th«  sKOuziit  4u«  oa  the  noto  1»y  its  tenss,   «nd  $75  attom«y's  foes* 
On  l<iev«iRb«r  dth  tUo  dofendact  iBuds  &  action  to  vaoate  tho  judg»«nt* 
Tho  Hotlen  w&s  «nt«r»d  and  contlnuod,   ajnd  tfjA  l^ooOEiber  24th  tho 
iad0Bont  WftO  op«n«d  up  and  tho  dofenditnt  givon  loavo   to  dof«ad. 
Xho  Torifiod  petition  filod  ic  support  of  ths  notion  was  ordered  to 
stand  as  defendant's  ai'fidavit  of  merits*      February  16,   1930,   tho 
ease  was  heard  before  the  ocurt  without  a  jury;   th«  court  found 
thut  at   the  date  of  the  rendition  of  the  judgaient  hy  eonfeasioa 
there  was  duo  fros^  the  defendant  to  the  plaintiff  #699.     Judipaoat 
vas  entered  on  the  finding,    plaintiff  prayed  and  was   ullovod  an 
a^^peal  to  this  eourt,  vhieb  appeal  vaa  diataissed  by  this  oourtoa 
M»tloB  of  plaintiff.     Afterwards  this  writ  of  orror  was  sued  out. 

Iho  Judipicnt  was  entered  on  a  pro^issoj./  note  whieh 
purports  to  be  signed  by  the  defendatit  and  £ora  GilluBi,  and  is 
dated  bay  7,  1987,  payable  to   the  order  of  the  Prudential  Construe- 
tioB  Co.     The  note  is  for  H^4  and  is  payable  la  monthly  install* 
aoato  *at  the  offiee  of  Oensral  Aedeptanee  vosipany, "     Printed  on 
the  baok  of  the  noto  ie  the  followiag:      "Without  reeourso,  pay 
to  the  order  of  General  Aaoeptaneo  Coapajay,"  and  underneath  this 
is  the  naae  of  the  payee. 

Defendant's  petition  in  support  of  his  notion  to 


J 


\  > 


MfM 


jLtxaiiiA  <«•  H4> 


?,9d  .AX  C 


•  •V 


.'£©ittit  a.l'  If 


.thi; 


,»«»)  ••X*'"''^*'*^*  '^'^^  fe*"**   «*'■"  -J^ftit  •ri.jr   tv^  •fc-f'  ,?«uo*fl   ^at 

^4   (••t«oo«l  tuoililW**      }]|i«lw«XX»l    %fi(4   •!   *^»n  «iii   lo  ii»«(f  t^i 


T&««t«  the  judgment   •%%  up  tiiat   tha  aot*  vbioh  vas  tli«  b&sis  of 
ylftlntlff '•   el»in  «a>  uot   al^ntd  by  iil«:    tiimt   the  paycft  of  ibtt 
aot*,  Pru^ejotial  Conatruetioa  Co.,   eoug&i  t«  &&v«  defendast  sign 
tli«  aet«:    th&t  he  refueeA  to  do  so  «nfi  never  »utiiorised  suayone  to 
•1|^  the  set*  lor  ^ia;    that  e  Jtt4g«cat  hftd  jirevieualy  l>««ii  cob* 
feeeed  In  the  Munleip&l   court  ef  Chiosgo  •»  the  s««e  aote  la  favor 
•f  the  plaintiff  ead  agalnet   the  defendent  and  Jiora  SillUiB;    thftt 
that  jtt'isneBt  h«4  ¥een  eet  aside  aad  heftrlcg  had  on  the  nerite  •f 
the  e«uee»   aad  after  hearing  the  evldenoe  the  eeurt  found  the 
ieeuee  in  favor  of  the  def«&<iaiite  and  dleKlseed  the  suit  at 
plaintiff**  ooatt;   and  that  that  Jad^ent  was  £11.  JMlfi&i&* 

The  petition  further  eet  up  that  on  April  lii,   1937, 
defendant   entered  into  a  vritten  oontraet  with  the  Prudential  Con* 
Btruetlea  Co* ,  under  the  terme  of  vhleh  the  Conetruotion  oompany 
agreed  to  do  eertain  vork  on  prenlaee  belonging  to  the  defendaust. 
Xhe  petition  then  BT>eeified  the  nature  of  the  work  to  he  done  and 
•tt  «p  that  the  work  had  net  been  eoaqileted  and  that  part  of  it 
whlA  ha4  been  done  waa  net  done  in  a  good  and  worioaasiXikc  manner 
as  provided  in  the  contraet;    that  the  note  pupporta  to  be   aold  by 
the  payee,  Prudential  Conatruetion  Qo, ,   to  the  plaintiff;    that  the 
oontraet  entered  into  between  the  Conetruction  eoitpany  and  the 
defendant  for   th«  doing  of  the  work  had  been  aaaigned  by  the  Cen- 
•truetien  compjujy  to   the  olalntiff;   that  aft«rw«ur(!*   the  plaintiff 
filed   a  bill   in   the  Clrouit   court  of  Cook   oounty  to   foreeloae  a 
aieehanie*a  lien  for  the  work  caiegfd  to  have  beeii  done  undw  the 
oontraet  and  the  natter  waa  still  pending;    that   the  defendant  was 
ready,  willing  and  able  to  pay  for  the  work  done  when  it  shsuXd  bs 
sompleted  in  aeoordaaee  with   the   oontraet. 

Ob  the  trial  of  the  oase  plaintiff  offered  in  evldenoe 
a  aete  and  what  la  said  to  be  a  sertified   espy  of  an  order  entered 
by  the  Munieipal  eourt  *f  Chioago,   in  which  th«  firat  judgment  by 


oy  •a«xa«  ft*iilt44f«M  i«v<)..  "<*  at  »3  b0But%ii  •A  i*^   :»#•«  (Ul# 

•«••  «*«tir  tX»tf«Xir«t«  tei(  #ift4%lk»i  «  /£XU    \sai  ton  cifl  otto 

«ai<   Atowo'l   S^ii-.-  lr->   ":- ■    :  ^x■w^*^ti  %9tXa   bo*    ,ft*JM*  •^ 

i^«  llv«  ^03   t^»s,mJisd9.io  bsu  a#a«tbDu»1»b  i»A4  to  T9V-«1t  ai   ••n*! 

^      '    ":   ■     -  yJ-jm  •»-:.-      ••'■/aa^a  fl»iff  aatll^af  »«ff 

■.-..■  .*^.'..-    :,  .*.v.      . .    i.-,i4i«»a  33»afc<  -■•11.  I.  i:i  ;fto«F  mAt  inAt  qst  laa 

-.*«■  Ai«w-«ii««5r   NMi  |»«9^  r     ;'■     ■■""'=     *■»«  fAiF  »aofe  0»»<f  fc«lC  ni^JUiv 

»a.>   ^jMv,.     ; .  uxaXq  Siii    <;,*    ,., .     ....,,.,  a  «aO   iAt$s»hu%^  ^*•%^^9  •'<t 

«  *«aX9»  U«i/«o   )*oc50  lo   f-st' ir.    Mt'^ftia  !>if;J   nj  iXl<f  «  ^•Xi'i 
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conf^esieii  «rfts  «rtt«r«<i»  an  &1sev«  •tatsd.     that  ortlar,   so  f&r  aa 
^he*n  by  tte^   rcccrd  st»  offered  by  plaintiff,   ri<^tfites   that   th«  o«.uee 
«a»e  en  f^r  hearing*,   th&t  on  mo  tier,  of  catnnel  for  plaijstlff ,   th« 
court  having  l9.«ar^  the  e-rldenee  of  l^oth  parties,   found  aa  a  fuct 
tbat  tli»  note  ert  'rhleh  the  juAgsect  vrai  confessed  vas  signed  "by 
4ef«nf«8knt,   7.  2,  6111  uk,   and  that  it  vas  eet   sigmed  by  the  def«R>l- 
ant  In  that  ease,  Sora  Gllltai.     Thereupon,  the  !<lef<^>iant  offered 
In   fTid*n«o  a  j^tateirt^nt   of  claim  and  ecgnovlt   filed  In  the  Koniel* 
7al  court  in  thn  flret  east,  also  &  copy  of  the  pr'»~;i3sory  note, 
the  petition   filed  In   that  prooeedlcg  by  the  def Aidant    In   support 
of  his  Tnotlon  to  vacAte  the  jud^i^&nt.     The  bill  of  ezceeticns  thfw 
recites:      *ThA  order  of  oourt  entered  In  said  cauBO  (the  first   suit) 
on  Ootcb-r  ir,  1^2J?,  which  eaid  order  le  in  words  and  figures  as 
followB,   te-wit:  Trial  by  court,   finding  of  Iseues  a^&inst  the 

plaintiff,   Judt^aTkt  on  the  f Inching.      Judgai^mt  by  oonfeaeion  of 
Bepterber  30,  1SJ57,  Tacated  and   set   aelde  at  plftlntlff*B  ceet. 
The  order  of  oourt  <*nt^ed  In  said  eause  (first  suit)   on  KoTorber 
6,   195*9,   irhloh   said  order   in  tn  words  and   figures  fts  follows,    to- 
vlt:*       Tfc««n   f "Allows  wt;at  purports  to  be  i»art  of  th««  order  of  the 
KunlQipal  eourt  in  which  the  oourt  finds  that  the  slgn^iture  ea 
the  note  of  the  defendant,   J.  £.   aillun,  was  the  genuine  «ii^:n«» 
ittr«t   that    the  signature  of  J^or*  aillun  was  not  her   signature. 
These  are  the  eane  fiiMlngs  that  the  plaintiff  offered  in  ewidenee 
abtwe  referred  to. 

The  bill  ef  exoeptions  then  reoitea  tlmt  the  defe-ndwt 
urged  that  the  iesues  in  the  two  suits  were  the  saRO  and  that   there- 
«9on  the  eourt  o>rerruled  the  defendant's  uotiori  to  vacate  and  set 
aside  the  jud^ieat  and  di«sissed  the  suit  on  the  ground  of  the 
former  adjadleatiea  to  whleh  the  defendant   exeepted;    that   thereupon 
the  defendant  offered  to  prove  by  the  defendant  Gillun  that  on  the 
18th  of  kar4a»,  1987,  he  had  entered  Into  a  oontraot  with  the 
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Fr«i<S«ntt«l  Ooantruotina  t^BmHXty,  wh^rOy  that  ooeiBsny  ftg^mfA  to  d« 
••Tt«ia  worl   «uon  a.«  <»n«Iosl»g  a  ooreh;    e«rtala  trin^diov  iiKprov«&>«ntc, 
•to.,    fer  «7hiea  vork  the  ^«fea<1aiat  ««re'*<l  to  pay  #625;    tiant  while 
%h*  ContttruotioB   eoeipiOiy  ««i«  «ugi&^a4  in  doiii«  tuls  work  Aefmlaat 
roooiYOd  a^  ee^AUjQieition  fro;n  plaintiff,    tho  (^«ii«ral  Aocopta^tco  Cotsi* 
fany,    stating  that  ^.tlaintiiT  luid  purohaaed  th«  note  in   euit  froK^  th« 
9]rv<^or.tlfl   eo«pany,   asd   tbat   theroupoc   th«  dofendant  notified  tho 
Aeeoptaneo  Cotrtpacty  that  he  had  not  «igced  tixo  Boto;    tfe^at  he  asrooA 
to  k1t«  th«  noto  whf^n   the  vork  was  eoBplistod  and  that   it  had  not 
ytt  t)«»r)  eoBplotod;    that  ho  had  loaro«d  th«  ooctraot  h^  h««a  a«* 
•  ItrKio^  by  tho  CcnstruetioB   eoKpacy  to   th«  Ace'^ptaaic*'  eoiapuny  and 
that  h|i  then  eade  a  do»and   on   tho  Aoe«ptaiieo  coi^pany  to  ooaploto 
the  work;    thnt   aft«rwardo  en  tvo  eooasloBO   tho  Accoptaceo  eocsipany 
•ent  earpontoro  ifho  looked  over  tho  work  aad  otatod  they  oeuld  net 
r^p.*Ay  the  eenifitloB  of  th«  work,  whioh  wao  th«i   tneossploto,   and 
they  did  Rothlns.     There  lo  then  a  reeitation  that  the  defendant 
further  offered  to  prove  la  detail    that   the  work  had  aot  been  eoa- 
yleted  ia  a  (toed  and  worknanlike  aaaner  aooording  to   the  oontraot. 
Me  fitrther  offered  to  prove  that  he  had  not  si^^ned  the  note  in  e\tit; 
that  the  Aooeptanee  conpany  filed  its  olaia  for  mechnnlc'e  lien  in 
the  effiae  of  the  elerk  of  the  Circuit  court  end  had  filed  a  hill 
in  that  court  to  foreolnea  the  lien.     The  bill  of  exeeptloae  further 
reeitea  that  all   of  the  ahore  offered  evidence  was,  upon  objeetlon 
of  eouneel  for  plalatlff ,   exoluded.     It  then  eontinues  that  the  de» 
fondant  offered  to  rjrove  by  a  witneee  that   the  work  proyided  for  In 
the  QQ&traot  had  not  hecm  coBpIeted  and  the  part  done  was  not  done 
in  a  good  and  worVntunlike  nanner.     The  bill  of  exeeptioas  ehowa  no 
ruling  aade  by  the  eonrt  on  thio  offer. 

froR>  what  has  been  et&ted  it  appears   t  >at  the  reoord  is 
in  en  uneatiefaetory  condition,     ^e  bill  of  exoeptione  is  in  aar- 
retlve  fom.     Plaintiff  contends  that  the  bill  of  cxeeptione  !•  aot 
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properly  %  part  of  tb«  rpoor<!  oc  th«  ground  tiiat   souneel  for  plain* 
tiff  iraui  notii'i«d  tj  opposing  eot»a«l   that  the  bill  of  exeeptlona 
«oul<9  be  *prQ8«nt«4"  tc  th9  trial  Jttdga,  but  InataaA  of  that  it  waa 
8ign«d  hy  the  trl&l  Judga  «n<!  then  h(»14  by  hin  for  agate  tine  thAr«« 
aftar  mA  that  thio  ie  ground  for  atriklng  th«  bill  fror  tha  Tfitn^rA* 
2Ht  counBul  hat  «adt  no  s>ot>ieia  in  thla  court  of  thla  chnmctrr,   99 
th«  aattiir  is  not  b<»forf  tin,     A  furtiiar  oontantion  of  plaiatiff  it 
that  whitre  a  judgrant  in  «mtared  by  oonfoasioo  the  nute  and  warrant 
•f  attomay  le  not  a  part  of  the  rooord  unleas  preoarvsd  in  iht  bill 
of  •ye«»T>tion»:   citing  Altfio  ^.uckinK  ^  yrm^tCo.   v.  <^r|»ty.   289  111, 
App.   80*      That  vaa  an  appaal   frcsc  a  judf^ent   entered  by  the  City 
eoiuri  of  Alton,  in  vhiah  eoaiKon  law  pleadlnga  ar«  raquirad,  ybila 
tha  inatant  eaaa  ia  ona  in  tho  Munioipiil  court  of  Chicago*  whora  an 
exhibit  nay  be  attaahed  to  tmd  Kade  a  part  of  plaintiff *e  atatesent 
•  f  alaiB.     Plow  y.    ?<oard.   874  III.   «S2.      In  the  iotttmt  ease  the 
note  in  auit  waa  attached  to   tind  nade  a  part  of  plaintiff 'a  atateaent 
•f  olala,  and  under  the  eyetesi  of  pleading  in  the  Xunieipal  court 
it  le  a  part  of  the  record  vithout  &  bill  ef  exoeptieue. 

A  further  point  ie  made  that  «h<fre  it  ia  eought  te 
veieh  the  eTi<3«mee  in  the  court  of  reiriew,   tho  bill  of  «:^oepiieno 
««st  ehew  that  it   eontnlriff  all   the  evidence.     This  unloubtsSly  ia 
the  lav,  but  In  the  in9t<Lr>t  eaae  ve  are  clearly  of  the  opinion  that 
the  court  eeiBieltted  reT«reible  error  in  exeludini;  the  eYid«Bce  of- 
fered by  the  defendant.     Defendant  offered   to  prove   that  he  hmd  not 
eigned   the  note  and  that  the  conetruetion  work  had  not  been  con* 
yleted  by  the  Conntruetion  oeiipany  or  the  plaintiff;    that  both  of 
theae  eoffipanlee  were  notified  of  thie  fact   and  plaintiff  agreed  to 
eoioplete  the  work  and  atteatpted  to  do  ae  by  eandlnii  xten  to  the 
plaee,  but  that  the  work  waa  nat  oeotpleted.     The  note  in  nait  la  on 
»  blank  fern,  payable  to  the  Oenet motion  eoiir.pany  at  the  office  of 
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plaintiff  and  'b«>«ura  Uia  printed  «Qders«»ent  •!  thm  plaintiff  Ac* 
e«ptaja««  acwpaay.     Wf  thlnii  theom  is  tuffioicnt  ftirid«t)««  t«;iding  to 
dhow  that  plaintiff  «&»  not  the  l>on«  fi4«  koX^ar*   lin  dua  oourse, 
under  the  vtatute.     At  least  it  «ae  a  r«ueetiQO  of  faet  to  be  da- 
eidetS  by  the  trial  JuAge.     we  tiil&k  t^a  offered  eridsnoe  should 
all  haire  l>««a  itdmltted.     Whether  the  remer  jadgment  wa«  re.ai 
Jadleata  ie  a  qu«etiQa  to  be  decided  «hea  all  the  evidenae  is 
reeelTed,    Incluline  the  order  ef  the  Paxils ipal  eourt,  whloli  we 
thiak  ap^eare  in  very  Abbreviated  foria  ia.  the  bill  of  exeeptiona. 
The   record  te»(le   60   ehe^^  that   the  Mouloipai  court  of  Uhioago  in 
the  first  suit,   after  h<!>arl&s   the   case  on  Oetober  lu,  19^,  «o* 
teretl  a&  erder   i'i»dinis  the  Ineuea   ^guduet   the  plalxitiff  and  enter* 
inn  judgnieet  er.   the  finding.      Mtoxh  the  neanier  record  before  us, 
thia   Be«UL«  to  hdYR   oeen  a  final   Judgz^ent.      Afterwards »   on .  iove;;^.liar 
6,  lyay,  an  order  was  entered  on  aotiofe:  ef  eout^eta  tmr  plaintiff  la 
wuiob   the  eottrt  feand  that  dillan  had  eig&ed  the  cote  and   that  Bora 
Gillaa  bed  not  signed  the  note.     J^uct  hetf  the  court  set  juriedie* 
tion  to  ent«r  thie  order  is  net   clesjr.     fhere  was  ao   ease  pending 
at   that   ti^se,      Cn   the  reeoid  fcel'or*  as  »e   thicJi   thia   fmJliflg  is 
iaeufficient  to  warrest  a  finding  that  (iilluB  had  eignt^d  the  note, 
dii  the  rettial  of  the   ease  all  of  X^'i  eviiftnce  should  be  brought 
for»i. 

The  judg?b«nt  of  the  kuaiaipal  court  of  i^hioaiia  ia  re« 
Tbrsed  and   the   oaase  is  rMaandad* 
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nteH  UVlfClfKL  COURT 


360  I.A.  623 


KR.    JUSTICX  O'COSiiOR  OSLIVKRXD  THK  QflUlOh  OF  THE  COURT. 

By  tliit  writ  of  •rror  Ui«  dcfenlitfiit  »«eies  to  r** 
▼era*  a  judga«nt  vf  #875  rendered  a^^aifiat  it  en  the  verdiet  of 
e  Jury.       FXeintlff  brought  en  aetleu  GL^iiinst  t^e  defesdiuit  la 
whio^i  he  filed  a  praeelpe  reqaeeting  the  el  ere  of  the  eourt  te 
leeue  a  amaaBont  "in  a  ouit  of  treapiuia  on  the  ettae  upoa  promla^a** 
Tlie  a«Bia«es  were  laid  at  $9,000.00. 

fre£B  the  e-ridenee  it  appears  that  plaintiff  *a  elaiai 
w»a  baaed  on  the  faet  that  the  def^mdant  h»d  issued  its  poliojr  gt 
inaurance  on   an  ftutottobilt  truek  h«Ionging  to  the  plaintiff  „ 
inauring  plaintiff  against  loss  on  aoeount  of  any  da&^iage  te  the 
truok  oeoaaioned  by  fire;   that  during  the  life  of  the  polley  the 
truck  waa  daaatified  by  fire  and  about  the  next  ia^  plaintiff  and  a 
repreaentatiTO  of  the  defendant  txasiaed  the  d«R«ced  truek  and  it 
waa  agreed  that  defendant   should   take  the  truek  and  have  it  re- 
paired at  defendaat'a  expeaat,  aa  re«|ulred  by  the  polley.     The 
defendant  took  the  truek,   turned  it  orer  to  a  repair  aan  ti^io  »aA« 
rapaira  for  whio  >  he  waa  paid  #427  by  defendant,     fleintlff  eon- 
teaded  that  the  dataage   done  had  net  been  properly  repaired,  while 
the  def<»adant  eent<tnded  to   the  eoatrary. 

There  waa  eTidaaee  on  behalf  ef  the  plaintiff  tttsdiag 
te   ehe«  that   the  defendant  refused   to  pereit  the   plaintiff  to  ob* 
tain  the  truok  anleas  the  plaintiff  aigaed  a  releaae  of  all  hie 
elaiaa  uader   the  polley,  whieh  plaintiff  ref uaed   to   do,    olaiolag. 
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MM  ttat^d,   th&t   all   of  th*  repnlr*  h«4  oot  bftezi  maAm,     Bvidttao*  ea 
bitfaaXr  of  thp  aefcndont  wiui  to   th«  rlTeet    that  at   first  it  >iLi  d«- 
««ad  a  r*l«Ae«  in  full  fron  tb*  plaintiff  %«  a  eotidition  to  iU.8 
r«eelvic£  th«  truek,  but  sbortly  tbrr»»ft«r  it  teld  plaintiff  h* 
•ould  t«k«  th«  truek  vitaeut  suoh  relca«t,   and  that  he  might  bring 
any  action  h«  cl««ir»4l  to  reooYor  any  dwcagoa  ho  h&d   sustained 
«s4«r  tho  pelioy.     Plaintiff  off^rod  eTid«Bo«  t«nding  to  ehov  tbo 
▼slao  of  tho  truek  Just  yrier  to   tht  ti»«  it  was  da^emged  by  th« 
firo,   Qlaisiing  that  h«  vaa  ontitlad  to  roeoYor  tho  value  of  the 
truck  as  of  that  tiso,   and  inotruetiono  on  thit  theory  w«ro  given 
^  th«  court • 

V*  think  tho  thecry  of  tho  plaintiff  trao  entirely 
vrf>ng  ae  were  the  Instruetiono,     The  polioy  provided  that  in  e«a« 
the  automobile  vao  danaged  by  fire  the  damagee  ehould  "in  no  event 
exoeed  vhat  it  would  then  oost  to  reoair  or  replace  the  automobile.' 
If  the  suit  ia  baaed  on  the  policy,   the  ter^a  juat  quoted  fix  the 
anxlKOK  whioh  plaintiff  eould  recover.     There  ia  no   theory  under 
the  peliey  which  would  warrant  plaintiff  in  recovering  the  value  of 
the  truek  prior  to  the  tiae  It  waa  dan«ged  by  fire.     If  the  defeca- 
ant  wrcn^fully  converted  the  trucic  to  ita  own  uae,   the  oonvorelea 
net  having  taken  place  until   after  the  fire,  it  converted  the  dam- 
aged truck  and  not  the  truck  ae  it  wae  juat  prior  to  the  fire. 

It  i«  difficult  for  us  to  undoratand  tbe  theory  of 
flalntiff**  eaae,     Ae   stated,   thu  praecipe  la  in  aeoumpait  amd  in 
the  stfttecent  of  elaim  plaintiff  allfegea  the   issuance  of  the  in- 
auranee  policy  by  the  defwKfant  to  platlntiff  oovering  the  truck; 
that  whil*  the  nollcy  wae  in  «ff«ct   the  truck  waa  partially  de- 
atroyed  by  fire;    that   lia»f>ti lately  th^-rcafter  the  defendant  took 
peaeeeaioA  of  the  tmek  >Mid  retain«<i  pooaeaaien  of  it  froia  that 
time;    that   plaintiff  'j^^ianded  the  return  of  the  truck  "to  hiic  in 
*^  •■■•  eondltien  it  wae  prior  to  the  fire,"  but  that  defendant 


^.m  «r«t^T  -sJ  sftlbiw*  »oa**»iVB  6«vi'n«  nUeUfl     .t«iioq  tiiJ  ivl^air 


n. 


;xc*.iJ^    "fit  :.,nlit*xTco    ■ 

jAxU  Biotl  ^Jt  lo  ooivsAtooq  b»tU»$0%  toft  If  •mi  » 
al  $dA  oi^  7l»tn9  tit  lo  flrtWti  oji^  ft»{ 


'«f  .•■<fi'i»^ 


.',aH*ttS9« 


"rtfuse^t  to  Ai>  RO**     the  ct&t«x.eBt  of  elalm  then  aXl8g«t  tliat  th« 
l^liay  ]proTld««,   "It  tUM^X  be  optional  with  txils  Conpaay  t«  talc* 
•11  or  maj  part  of  the  property  at  the  )^>{>r«lM«ci  yalue  where  ap- 
yraleal  !•  had  as  herelaai'ter  provided,   but   there  oaa  be  bo  abandion- 
■«»t  thereof  to   this  Ccokpany,  *     jPlaiutilM '•  dana^et  were  then  i&id 
at  the  aust  of  lb,Oc<'.     Zhe  *t»t.e8ie^at  of  elaim  theei  allege*  that 
ylairitiff  ie  ia   the  ceaeral  ej^reesla^  aud  Tan  buaiueee  a&d  was 
aeing  the  truoa  la  hi*  bueinees  and  thai  he  h-AA  ouff «rod  das^o 
throufih  the  leee  of  hie  trueh  froi&  the  date  of  the  fire. 

The  defeQdaut  filed  an  afiidaTit  of  i&erite  idiioh  la 
aloe  rather  difCliult  to  tmdorstand   in  Tlev  of  the  evldenoe  in 
the  eait.     In  the  affldaiplt  the  defendant  denies  that  he  refused 
to  return  the  truelt  to  plaintiff;   aTore  that  the  truck  waa  taken, 
Ibj  the  consent  of  the  parties,  by  the  defendant  to  an  autoiaobila 
coa^^aay  oasaged  in  aaiiiag  repsiirt,    to  havs?  the  damatii*  repaired. 
It  doniite  that  plaintiff  had  lei^do  a  auffleleBt  or  proper  dcnand  for 
the  truck  anil  further  that  plaintiff  had  failed  end  refused  "to 
Make  tender  of  the  IndeMednees  by  reason  of  the  aforeaald  repair* 
at  the  tlKc  of  the  dORend,  if  any  was  Aade."     the  all«gatioaa  then 
are  to  the  effect  that  the  defen^tant  deciea  that  it  converted  the 
truek  te  its  own  asa  and  neither  adlx^ita  nor  denies  that  the    truek 
waa  partially  damaged  by  fire;   avere  that  defeaidant  toek  the  truek 
vlth  plaintiff**  oohseat   te  have  it  repaired  in  aooordauee  with 
the  insurance  polioy;    that  the  rapaira  iff  »ade  in  a  worJo&anlike 
manaar  1a  aeerdianoe  with  the  policy;  neither  admita  nor  denies 
that  plaintiff  wa*  engaged  in  the  expressing  buBineaa  or  that  tha 
truak  was  uaed  in  tiiat  buelneas. 

Under  the  evidence  in  the  r«oord,  we  thinis  It  clear 
tkat  plaintiff  was  not  reqiuirad,   ae  a  oondition  to  reoeiving 
his  truok   fs   execute  a  release  to   the  defendant  of  all   claiaui 
aader  the  poll<qr  if  plaintiff  was  of  the  opinion  that  the  repairs 


^1«X  a^m  »ie»«r  ««^2is2)  t^rtlra'jrf^f     •.v.ttsgir-O  aijiJ  (M  lotxaHi  Imit 

tMJjr  ••$0XI«  CMfi^  Ait;/  .      j,a$  '10  db»a  axlt  l^< 

•diw  bait  m»»ai»ini  sji.  ,  iUaMx-xtidw  X«T*itt»j|  pdi  rii  ci  TtiJcUdiXu 

tjiM^iBefi  k»Xi»YltiA  hjsii  nn  3isM  tsu  «»ftttJ:«#J  4iA  til  3t»uxi  •tU  gjildti 

.Alll  itft  t«  •iii  *il#  mo'&t  iLai^'t/  dljei  to  «aoX  fttU  if^noTfi.:! 

cU  •Q&t>tlr9  (Mli  lo  «»lv  Ai   ifitiis-xfiheiit  «4  lXi^iiatlll>  t«<t;^«t  <^1M 

mia-^ws  hi*ai»'i':  '.-^  &«»a|>«t(f»i.a  tnii  'in  vnS^a^i  »iMr 

a*{ii  «eol^»^XXM  uiL.      ".fti^^ui  ii«»  totf  ^'^i  t^tt^mitb  »d4  t^  »aUt  ttii  tM 

M4  h»*T»tmtm  il  iMi  »*l.i*t    '  '^h  ^Af  iAdi  tit 9''tt 9  »dS  «>  •tf. 

Mini   ^Ai  iitiii:  ■  i  hm  tit',  anc  tit  ei  £M%i 

itivit  ndi   Aiioi  .»,^.c.i.-t  za:.;   .:.-)j    is't •••■-■■:,:    ;-xij,*   %4  ftd»4trj|k  tXXAt'rulit  t*» 

xi^rlw  9tta»3i'X<ht>t>v.  Ri  %4xHnimx  it  «v^jl  »«    la*4iaoo  a'"ttllni«Xii  lUtv 

»ii.lXui><ttt'X0w  a  ai.  nb^a  ftaftv  niA||»t  »iii  t«z£Ji    j^oiXo<t  aviUETusai  txli 

t»Xa«!>  i&a  t^Xi^aAtf  tvxtllfttf  t^diXoiJi  «d^   iUX«  •i»n«iiti>OA  ftl  tsaoMat 

»At  ■■"■'.''*   "Iff  te«ttca«u«f     .<i>.v-t<ixo  9itt  al  NtaA^tM  «jHr  IticrnliiXq  i»tii 

,'•,«■ ->i,5.ti;»f  J«;1J   til  IrOAu   ajsw  :ieiii3j 

]^aXvi.«oti  •!  iSi»l4XDaoo  «  ti  $1  b^,y  llXiaii.    . 

■AlaXi)    IXa  1«  ^iuib{i«t«i  Aiir  'x^*   ei   iom^    ntti 


r«4ulr*d  \j  thft  polley  liad  aot  ))««n  »a4t.     Of  «our««,  h«  eo«dA 
l»riBg  r«{>l«irla  aad  11  lie  full  a  to   r9oev«r  ti»«  trueif  a  eoui'l  in 
iroT«r  «ottld  b«  ik44*d.     i^ut  iii  t1«v  of  tli«  •videnee  on  the  trial 
v«  think  It  apparent  that  eit  thm  tlfit«  of  tike  trial  the  defendaAt 
«ra«  vUlltt^  to  deliver   the   truek  vltiiout   ^lOMiadixi^  auy  release; 
ftBd  there  !•  alee  evldeneo  iu  the  record,   ai&on^  ether  things^ 
eonei sting  of  letters  written  toy  tiie  defandaut  to  plalntilf  and 
his  eeunsel  advising  pl«InliiT  te   ooxbc   aixd  take   tuo  truok  saiA 
as  aoatlen  le  utade  ef  aiiy  release. 

In  view  <*!'  what  ve  havd  said,   it  is  oliyioue   that 
the  ease  *as  brca^ht  and  trlsd  oi*  an  iuserreot  theery.     There  Is 
BO  theory  In  wi^leh  the  jud^&ent  eaa  be  af linked. 

The  jud^ent  oi'  the  Municipal   eourt  el*  Chleaso  is 
reversed  and  the  eauso  roaandsd. 

liAtsheit,  ^*   J.,   and  iioBurely,   J.,   concur. 


1^0  -A^:.  'AiiS  ham  *«od  »^  tliinimlifi  naHiviM  Xft««u»9»  tlitf 


S4783 

In  B«:  Batatc  of  IMUaM  B.   y/^mt,  !>«••«••«, 

CLARA  ViaSXti, 


Appellant, 


T«, 


BOHfiXS  M.   VAJbBBY   «t   «a., 
Appell««a. 


**** 


APPiUL  ySOl^  CIRCUlf  COURT 

I 

OF  cool  coum 


260I.A.  623" 

mi*    JOSTICX  0*CO£iiOR  DKLIVKRKD  THS  OPIliXO£  07  THS  COURT. 

!Ch«  «|u««ki«B  f«r  <S«oiBlcm  in  thia  case  ia  whether  the 
ieeea«e4,  iBAaa  B.  Vandry,  waa  legally  t&ArTinA  to  Beunie  k,  Bentoa 
en  April   4,  1933.      There  waa  a  hearing  on   thia  question  ia  the  Pro* 
Wte  eourt  of  Cook  eouaty,   and  a  finding  and  Judgment  that  there  waa 
aueh  legal  vorriage,   and  on  appeal   to  the  Clrouii  eourt  a  alsiilar 
finding  and  jud^ent  waa  ent«re4  and  thia  appeal   followa. 

The  oonteat  la  between  Clara  ^leher,   a  alater  of  the 
iceeaaedf   and  othera  on  the  one  hau^A.^   tmd  Bonnie  k.   Vandry,  widow 
•f  the  deoeaaed,   and  othera,   »b  to  mho  waa   to  reeeive  the  4^40,000 
eatate  left  ty  the  deoeaaed.      Clara  Jfiaher  will  in  thia  epluion  be 
refr-rred  to  as  the  p«tltionAr,   and  Bonnie  a,  Vaniry  aa  the  reanondent. 

The  erldenee  of  the  reapondent  ia  to  the  effeet  that  aha 
and  Imsaa  S.   Vandry,   the  deeeaa»d,  were  united  in  marriage  April  4, 
1923,   at  Fort  Wagme,   Indiana,  by  ^aaob  Ahner,  ,«ho  waa  ft  regular, 
•rdalned  ainiater  ef  the  United  Brethren  uhureh.     On  the  other  hand 
li  ia  the  oonteat ion  of  the  petitioner  that  while  the  partiea  lived 
together  aa  huaband   ar.d  wife,   they  were  never  Karried. 

The  evidenee  tenda  to  ahew  that  for  a  nuKber  of  years 
Znaan  B,   Vandry  waa  angaged  in  the  buRineae  of  putting  on  ahowa  and 
entertainKonta  ifi  different  Statea  of  the  Union,  traweling  froa  MM 
plaaa  to  another;    that  during  that  tiice  hie  home  waa  ia  Chioage, 
and  he  beoame  aaquainted  with  Bonnie  k.  Benton,    aund   shortly  before 
April,   1933,   Vandry  told  aoae  of  hie  frlenda  and  aoqunlntanoea 
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8S 


,  i«  TW4AV  •«  f  UUIOC 


«»XJbale  «  .  --  ,-,   ..,.„-._    ..--.    .,    la'»Q^!*i  .^  .^IfiisiTTAJi  X«ati  ttmtn 

wcSm  t«tlS 
,>   Ur^  •SfSltiAa  At  bftJikir.  ,  &%«fi6)9'  i   ham 

iKiTJti  ••i#t««  ttif^r  «Xiiiw  j«4>  t«AoHii»Q  i^A4   t^  a«l>.i«iao»  Vil^  «l  #i 

•Mli'Utia  <v»voa  •i:»v  x^ifi   ,»tlw  fcio*  ft«Mtfaui(  ■«  Y«di«ii«# 

fUBA^  lo  TfttfJHua  a  lot  imAi  ««ila  al  siiuwd  ••ruil^lTa  aifT 

lifta  awpda  ao  iim*^'^^«  "^^  aaaaX  <»]inkiim  mw  x^cltiuiV  .1  omuiI 

•aM  'v««'t  galXaratl  ^aolmxJ  •tU   le  <  99 tall  I {>     r  oin%mtilmix9ta» 

.o»aalitO  ni  aaw  aaioH  alii  aiiJ   «4i<U   ^itub  iMt^    ;x9iiiuuk  o»  aa'Xv 

••xol9<<  v<#iOf(a  ftOM  ,iioia««[   «il  •icutot  iC^iw  b0tnimup%m  •mmw^  •A  bam 

M90tui$al*%up9M  hflUi  a6aai^l  alii  ta  mm«  ftX«#  x^^mV  ,€SfX  «Xln«A 


la  Cliieaito  that  h«  and  itiee  Ban  ten  war*  goin^  tc  b«  Married;    that 
on  April  4th  thay  vtnt  together  froat  Chica^io  to  ii'ort  %ayne  and  on 
the  eTening  of  that  da/  appeared  at  the  hQ&e  ol*  the  Rererend  Ahner 
and  requested  that  he  unite  th«i&  In  aarrlage.     Vtrndry  produced  a 
marriage  lleenee  whleh  the  alnieter  exai&luod  and  then  performed  th« 
carriage  ceremony,      tnat  night  Vaadry  and  hla  vlfe  regietered  o^t   tht 
Wayne  hotel  in  7ert  Vayae  where  tney  stayed  ^at  cilt&ht,  and  for  the 
next  veek  or  ten  days  they  lived  together  at  a  boarding  houee  In 
that  olty,   and  at  the  end  of  that  tin*  they  returaed  together  to 
Chicago  where  they  eoatlnued  to  live  ai  husband  8k&d  wil'e  at  two  dif- 
ferent hotel  a  ^ni  then  occupied  an  apartiaent  in  Chio<igo:    that  on  J^ols- 
raarj  22,  19S4,  a  l)aby  "boy,  Insuan  S.  Vandry*   Jr.,  was  born  to   the 
partioa.      Xhey  continued  to  live   together  as  husband  and  wife  until 
the  late  fall  of  19S5«  when  they   separated  on   aooount  of  a  'iisa^^reo- 
m«at  as  to  whether  the  wife  should   stty  at  home  and  take  care  of  the 
baby  and  household  as   the  husband  desired,   or  whetuer   she  should  holy 
oam  aiOBoy  by  soiling  real   estate,   as  she  desired  to  do.      thereafter 
thoy  liwod  eeparate  and  apart  in  Chicago,    the  mother  hating  the  baby 
with  her,  until  Yandry  died  April  29,  192a.      Ohortly  after  ^e  funeral 
the  estate  was  probated,   and  whil«  it  was  beine  probated  la  tha 
Probate  eourt  of  Cook  eounty  this  contest  arose. 

Ob  behalf  of  the  petitioner  the  eriderioe  was  to  the  ef- 
foot  that  after  the  separation  of  the  couple  Vandry  stated,   at  dif- 
ferent times,   that  he  and  the  respondent  had  newer  been  married  but 
that  she  was  his  ooaoton  lav  wifa.     Mr8«i'ish«r,    the  petitioner,   a 
aistor  of  the  doeeasod,   testified  that  ho  at  the  tiiae  of  his  deatii 
vao  41  years  of  aga{   that  when  he  was  young  the  fajslly  lired  at 
Pittsburg,  Kansas:   that  the  doaoased  left  hoi^  when  ho  was  about 
nineteen,   frwn  time  to  tima  returning  to  visit  the  fat-iilly:   that 
shortly   after  the  funeral  of   the  doeeased   she  found  a  paper  in  a 
safety  deposit  box,   whie^i.  was  kept  by  deceased  and  herself,  at 


iAiii   ibf^itxjM  i»tf  dl  feoioa  9%^y  aoimd  a«iiA  bam  •A  iMAi  oi«»lit9  at 

witi   tnt   him   ttjd^tn  tmtir  gikifi$6  X^^   »'««ii^  »fr|»V  ti«t  til   X»^«i<  ftiitaV 
««  T»<i^9Soi  kwatvt^n  \9(^  ^>i>li    "ii^^f     s  hm  9d4  i»  t>n»  «xH»  iaAi 

s9it^?oi9.  '^«t:  ^aiXlM^tf  >[»a»«  nut* 

•f^jt    ii   fe«Jj', cr«tf.  alii:**/  ■  ,.'»**«#oitf  •«•»•«♦**••  •Ml 

•  •sstA  ^s^tTooc  ijtifa*   Mo»D  to  itwso  viatfeitt 

'•'r:fr   it.   ,^m^»f   y:^;u;V  i»X«|mo»  rtoiJf«T«tite  tdl  'ift^'U  l»fU   t«9t 

«    ,'Xsaom^««  9J0U    ,'s«;:i«il*8  )W»^i*ii  ai;.  ««v  »rUi  l»ff>^ 

tLi»»h  «iil  19  ftaXi  •£{#  Ic  9rf  .tjt.:.    ^;..Xj ;;:..'    4^a«9»«fc  •41  !•  v»^als 

1^  bftvIX  ^Xjant  ^A3  t^tuiDX  •»»  •!!  ;)«il»  ^^At   {^i^  1v^   atie»X  '^^  *^** 

luptfii  •««  •d  xi^dw  t^oii   Ji^'ttX  |MP«JM»9»Jk  •li^  ;r«u(i   :««b;]«xi  ^^mis^uiii' 

iaAS   ixLimAl  fHf  #ifiilv  ol  )ialiaaM9»ic  •aii#  9«  ^ffi^  m»\\    «a««#^nl.; 


Pittsburg,   KaamtkBi   that  tlit  p»p«r  «a«  1a  tb<i  iiandwritlng  of  th« 
d«o«aa«d.     Th«  doooawit  Is  la  •Tidenoc  afid  Is  as  follows: 
*Oetober  3,   1927.      I  hsYS  settled  for  ths  ehlld  paid  lionials 
0X0,000  3«pt  29,  1929       J.   ii.  Yandry       This  paper  Is  In  «y  deposit 
box,"     There  was  a  contrariety  of  opinion  by  han{i«rltlng  experts 
as  to  whether  the  above  doooasent  was  In  the  handwriting  of  the 
dsosase:i.     &rs.  fisher   furtt^er     testified  that  on  UeptOBber  29, 
1929,  when  her  brotiier  was  at  home  In  Pittsburg,  he  told  her  he  was 
not  married;    that  the  respondent  was  his  coimtm  law  wife  and  that 
she  never  knew  that  there  was  a  baby   born  to  the  deeea.eed  and   res* 
pondent  until   after  the  death  of  her  brother. 

John  0*9onnell  oallcd  by  petitioner  testified  that  he 
had  bsen  assooiatfid  with  the  deeeassd  In  the  show  business  for  a 
Buaber  of  years;    that  he  knew  hlsi  quite  Intitaately;    that  about  Sep> 
tSBbsr,  1926,   he  had  a  talk  with  Vandry  who  told  him  he  was  haw lac 
trouble  with  his  wife  and  he  was  going  to  see  aa  attorney;   that 
Yandry  said  he  and  the  respondent  were  not  Eoarrisd  but  had  ciads 
arrsnge  .ents  to  11t«  together  without  a  legal  eereaeny. 

Oalbert  Simpson  testified   that  he  and  Vandry  belonged 
to  the  saae  Masenlo  lodgs  and  at  the  r*<|u«et  of  Vandry  he  went  to 
Vandry 's  hone  beeauss  Vandry  and  his  wife  were  having  troubls  as  to 
whether  eh«  should  etay  at  hone  as  he  deslr<^d  or  go  Into  ths  real 
•stats  buclneas,   as  nhe  wished  to  do;   that  he  was  Intredueed  by 
Vandry  to  his  wife  and  that  after  eoae  dlseusslon  Vandry  stated  he 
would  leave  nens  \mless  his  wife  would  stay  ut  hoise  and  take  ears  of 
the  baby  and  houeehold;   that  thereupon  Un.  Vandtry  put  her  hand  oa 
her  husband*8   shoulder  and   said,    "Why,   you  auet  not   do  Uils,  you 
oannot  do  this;  he  needs  as,   this  is  our  love  child ;**  that  on  a 
later  ooeasien  Vandry  told  hla  that  he  and  the  respondsat  had  not 
been  married.     Petitioners  also  offsrsd  evidenc«  to   the  effest 
that  as  aarriage  license  had  been   Iteued   at  i^ort  Vayne,    Indiana 


#l«a<l»»  >(&  ai  ti  %«««iq  sji;t       %«&a«V   .B   .1       «8«Jt  «QS  ««•£  000«OXt 

.•rem«-K4  i^ii  'io  jij^  sJ**   Xi;f«tf  #ra& »:-.:-' 

f.»rf  *««.!   h^iliiti^^i  ti»ao  '-14  fr»XX«»   XX»aB©5L»0  salat 

,i«i-T«<at  ».iiw  pU  i;dix  hS9i   P^*w  iE«Att4sV  lusd  «.  .lb«A,f>iS   ,{iSi?X  «-X»ci'iM«j 

.iC«o«;»i»a  i4^^£*X  «   lt»o;iil'.'  ii«>Ji53f«5.-  "4   Arfrro-'i»g«itTrXi- 

k*%aolv4  X%t^iif-^  *>«*■  »-i-  'i1|^«*J  a»*<5ijBki«.  #'««»#ij»ff 

oi  a«  •X^&otit  3^i»i;v«iii  ^Hfkw  •'Xlv  mild,  bim  t'%$>tmV  9i$iSM9*4  aocid  •^ipcfrMiV 

ke  t-iAA  •Ji^i  hn»  9i»Oi.t  -titt  X'*'^*  &4tf>^  •'li.r  «  -  '■?»  ttffO)    «y««X  bltsav 

•0  f»a«il  iKftii  #aK(  vt^^>'<3^  ••'XM  na4|Wii9LiL*    '  -        ;    ^.Mi9mui^d  has  xit^d  »tiJ 

J«iii,  lMi»d  la»fca»Q««»«  (mW  ham  md  imtit  xi4i  hL»t  ici:ha*v   awi  •«»<>•  tft>*X 
H«Yi»  •ifi   0^  »«fMj^Xr9  J»*:tb'llo  «ti«  •v«A»i\m*%     »ft»ixTAji  mad 


AuihorlxinA  th*  m&rrlagc  ftf  Ui«  parties  and   thut  ao  liceEDte  hud  b««a 
retum«d  by  th*  partoa  efl'loiatiAg  »t   t^e  «;iarria^«,    as  tiie  laev  of 
that  Stiit«  requirwd.      I'his  is  aubBtftiitlully  all   th«  erid«ne«  offered 
ttadlng  to  9a»it  that  Uie  parties  ware  not  l«galX^  uarrled. 

On  the  other  hai^d*   tikt«  Keverend  Abner  testified  that 
bo  bad  boon  a  minister  of  a  churoii  in  Keri  i^ajrrio  or  in  tbe  nearby 
▼ieinity  of  tbat  city  for   twonty-five  /ears;    that  he  had  fiarriod 
about  forty  douplos;   that  shortly  before  ho  perforaed  the  autrriaco 
•oroBoay  in  question  hs  had  retired  froa  aotivo  duties  as  clergy?aaa; 
that  w  the  evening  of  April  4,  1923,   the  respondent  and  a  nan  «ho 
said  he  was  Insbsn  &,   Vandry  sailed  at  ais  hojso,   produced  a  &arrJks|ro 
lioenss  and  requested  hi^e  to  perfors  the  narria^e  cersTiiony,  whioh  ho 
did;    that  while  it  was  the  Kir^istor's  duty  to  return  the  license  to 
ths  elerk  of  the  court  at  that   ti£ie,  he  did  not  dc  oo  but  gave  it 
to  Vandry  with  the  request  that  Vandry  return  it  to   the  clerk  of  the 
oourt,  which  Vandry  S4;re«d  to  do.     The  sinister**  toetiaicay  is  eor* 
roborated  by  that  of  his  vifo.      there  is  also  docueent^ry  ovidene* 
•how lag  itiAi  the  heverend  Ahaer  had  perforsiod  suurriai^e  eerOKr^onioa  oa 
a  Bttiiiber  of  prior  occasions. 

The  undioputod  evidecice  is  that  on  tho  evening  of  April 
4,   1923,  Vanary  slcned  the  hotel  register,   registering  as  I.  X. 
Vandry  and  wife,  as  guests  of  the  hstol,  where  they  stayed  that  night 
as  above   stated.     Ueunoel  for  petitioner  conceded  that  the  writing 
on   the  hotel  register  was  ths  handwriting  of  Vandry.      IHFiore  is  fur* 
thor  evlrtonoo  that  the  Vandrys  stayed  in  Fort  Vayne  at  a  boarding 
heuso  for  about  a  woofc  or  t«tt  days  iBuaediately   therealHor,   %nd   then 
rotumod  to  Chicago. 

make  aalth  and  his  wife   testified  that  shortly  before 
Aipril  4th  Vandry  told   thes.  that  he  was  to  be  ctarried  to  the  defend* 
■at  and  that   shortly  after  tho  return  of  the  parties   fron  Vort  Vaya« 
Vandry  telephoned  Steita  that  he  and   the  respondent  had  been  marris^l. 


M»«tf  h*a  •««Mol£  till  i*dt  hat  m*  a  1*11  (ni^  t*  •»i*Ht»)«  •<!#  aai«jhi»dit}« 
festers 9  »»fl«l>2ir»  cKI    Xi«  i(i£«!iJti«tti«tf««   •!   sidar      .&«<xiMp«v  •f«9rS   j«iu? 

^{f^Mia  *£iJ   ai  ^a  sitv^-     — -     -'   r.^i^uxii::  m  to  taaclctlot  «  a»«tf  &«d  »d 

nn^  ntta  m  hsut  i it^hntn-nv-x  9Hi  ^tfH^l  ,^  IltqA  ltd  j^tUmtY*  Ml  no  ^«> 

o^  »eatoJtl  <Mft  f^' ,  .-!i*loij:«  -^ri.^   s.xiw  il  tXiiitv  tmMi   }i: 

#i   *i^,«  .*trf   r.  rff   t^uiJ   J*:   J^-ureo  BOi  lo  initio  i^«» 

•1^  «tl  x*<3>!^'^A^  m^^^^i&l^ln  »£it'     .9^  o(f  ftw^T'AA  fihanv  A&ldit  ,ttuo& 

.saoiaadOd  Yoitd  To  tAtfoHM  « 

-fka^l»^  •ili   di   ^4llY-t«iF  fttf  ol  CAW  •£!  iTjuIj  Idt  ^Y^n^v    dih   li^<\ 


tmi.  th<tr*aft*r  Taedry  and  hi*  «ir«  frequently  Tlslted  th«  Sbnltlia  m% 
thmir  h«B«. 

Tht  a»<llsput«4  •TKIffnew  alto   th«v»  that  V«ndry  tm^  hit 
trlft  11t«4  at  th«  K«naora  hotal  la  (^leago,  vh*r9  he  r«gl«t«r«4  t^an 
at  hu«\>an4  aad  «lfe.     Oth«r  witnesaaa  t4>9tiri«^  thst  thaj  fr«<)u«ntly 
B«t  Vasdry  and  hi*  vif«  ai><l   that  Vtuiiry  intr^dueed  the   resnonient 
aa  hla  wifa  on  all  oeeaaiona,   and  t^iat  Variiiry  nlso  apoka  a  nunibar 
•  f  tlaea  a^oat  their  Isaby.      The   ATldenee  also   ahowe  t)iat  Vantfry 
and  hie  wifa  boa^t  real   eetate,   exeauted  aortt^^ago'a  aa  husband  an4 
vlfa,   an<l  the  Aaada  and  deeunanta  in  «Tidenoe  a»io«  thia  to  be  th« 
faat. 

Dr.   Clark  taatlfiad  that  ha  atteuaded  kre.   Van.^ry  at  the 
birth  of  the  ehild:   that  he  filled    .^t  the  certificate  of  birth. 
reeeiTing  nest  ef  his  inforK.ation  froR  Vandry,  vhici-i  was  to  tha  «f- 
faat  that  the  fiartiea  ^9t%  regularly  married,    ete.      There  is  other 
•Yidenoe  in   the  reeerd,   all  of  vhiah  is   to   the   ^^ffeot   that  the 
farties  livod   tof,ether  ae  huaband   and  wife.      She  waa  alao   introduced 
aa  his  wifa,    and  there  was  r ever  any  suggeatlon   that   the  parties 
9mT*  not  lawfully  narried;    they  liyed  together  at  various  hotels 
mad  aoartments:   they  bought  property  and  the  deeds  are  of  record; 
all  of  this  took  plaao  befora  any  trouble  arose  and   all  of  the   eri- 
ionea  leads  us  to  byt  one  eoneluaion  •   that  the  parties  were  lawfully 
siarried   at  Port  Wayae,   Indiana,   on  April   4,   1933.        he  eTldecce  to 
the  contrary  is  very  naacer  and  unsatisfactory. 

U9an  a  eareful  consideration  of  all  the  rridenoa  la 
iha  reoord,  wo  are  el  early  ef  the  opinion  that  ae  Judsaent  could 
stand  in  this  eaae  except  the  one  finding  the  aiarriago  valid;   that 
the  finding  of  the  Probate  an«  Cireuit  eourta  is  the  only  finding 
warranted  by  the  evidence.     There  was  no  legal  reason  why  the 
purtiea  could  not  be  narried  in  any  state  of  the  Uni«dn,    so  that  it 
is  ebrious  that  see.   1,   par.   20,    ohap.    36,   Cahill'a  1989    «tatutes. 


iaoihJa^tiPt*^  »sii  -iitU  ^rt^fl[r'V  .j«ri*  ho*  tllw  aiiiJ  hum  xiCli<uiV  «•« 

7  titdi  9«re':  .""^nftfeir*  ei^T     «t'''^  il^Ai  iuaim  99mli  le 

9^'   *M  X'i*^**'^  .•i'*i  feai^a»**A  fe<»ni*»«*  iiaia  ,t<l 

-'^%  aiC^  «#  M«  fialiiv  ,xpii>aAy  ateii  a^l'l^iKiotni  aid  1e  ^smi  anlTi»»*t 

'  •^.ii   oaX.»   "Sj-^^"   1'?:*:,      .liUm  hum  ll»»«s»i«wd  ««  tmiinj^i  Jh*Yil  «9i^rt«f 

•ir»  o£i;t  1q   Zla  hem  ^^fm  •i<f«at^  ^iv»  rvftli^ir  aeaXii  *aci  alifi  la  XjU 

tXi0'^««X  »^«^  aal^ta^  44i#  #«{U   *   eioX«ft»rdaoa  ana  tiy^f  al  an  afe«aX  aaaalk 

■;  t   «  ,5  3'.,  *•  f  r  .1   '^>i:.       .Tri^X'/t'   XXt:*{A  ao   ,«««iAaX   ,eoic»W  Sfl  ««  ftaH^uiat 

bXuao  laaMiibMt  an  <«^>>^    ''•^^^  •  t^-  <--ii»«£a  axa  av  ,fctaa#Y  adt 

#«it^    ;biX«Y  a^Jlvvaai  »;::    ^  .  sxa  aiMia  alifi  al  kamt9 

saif.ail  ^Xao  ajE(#  aX  ttiaat  4ii<a'KX8  i^oij  »i«itfa«V  axli  ta  tailian  a4# 

•cbf  vif«r  n8««a«  XaaaX  om  a««  aiac^r     ,99WhiT9  a<U  x^^  fratoAitiiv 

j^    udl  aa   .fwlaU  aaU  tq  a^«#a  %tta  aX  MXTtaoi  atf  d^aa  bXAioa  aal|-tac 

,a4i^ijJdcie   0S6X  u'XXXiluU  ,0C   .okifo   ,(Mt  .-tA«  ,X  .a»«  lAxti  atfoirtfa  aX 


to  vhicdi  eottntcl  for  th«  p«tlllGn«r  r«f «ra,   is  Id  ne  way  applicablt 
h«r«.      It  proTldee  that  sny  parsoii  r«Bi4ing  in  this  3i&te  and  in* 
landing  t«  so  rasida,    "amd  nltio   ie  disablad  or  prohibltad  fram  eon* 
traatins  marria^a  undar  ilia  lava  pf  thla  Stata,**  and   ahall  go  into 
anothar  Staia  and  thcra  aontraat  a  narriaga  prohibltatf  by  the  laws 
of  thia  Stata,   that   auah  narriaga  shall     be  null   and  roid.     Tha 
yartias  hara  wara  net  probibitad  by  the  laws  of  thia  stata  from 
fatting  married  in   thia  3tat«. 

Counaal   far  petitionar  »aka  a  oueber  of  ooritentions 
that  tha  court  arrad  in  the  ad..isaion  and   axcluaion  of  avidanoa  • 
(l)    that   thara  was  no   avidanea  that  tha  daeaaaad  waa  a  party  to   the 
•aramony  at  Fort  Vayna.     Va  think  this  la  unsound.      It  is  undisputed 
that  XxQsan  ^,  Vandry  and  tha  respondent  wara  in  Fort  Wayne  on  April 
4,  1923.     His  genuine  signature  appears  in  tha  hotel  ragiatar;   It 
would  be  strange  if  the  respondent  had  aiarried  soeiO  other  aan  at 
that   tine  and   plaea  and  that   iaibediately  tharaaftar   aha  returned  ta 
flhtaaga  sad  lived  with  the  dee eased.     ObTiously  the  contention  is 
wholly  unwarranted.      (2)     A  further  eontantioa  is  that  tha  testimony 
of  tha  atinistar  and  his  wife  eonoArning  tha  aarriaga  liaansa  was  in- 
adHiissibla.     Their  test  lawny  waa  that  Vandry  produead  a  aarrlaga 
lieenaa,  whiah  they  deaorlbad*   and   the  ainister  testified  that  ha 
raad  it.      It   is  squally  dear  that  this  STldenee  was   entirely  ooape- 
taat*        (3)     That  tha  states^ent  auhda  by  tha  raapen^ant  to  ilarvay  S, 
Vynakoep  *to  tha  aff eat  that  aha  had  been  married  in  kiehigan,*  waa 
nat  a  prlTlleged  eoBaaunication  and  should  hare  bean  adndtted.     tha 
reaoondant  ealled  Vynakoop   an   attorney  at  law.     Ha  teatlfiad  that 
the  reapandant   ealled  at  his  office  one  day  and  oonsulted  him  as  a 
lawyer;    that  aha  did  net  pay  hir.  any  fee  and  that  he  did  not  ask  hCT 
far  any.     Counsel   thee  offered  to   show  by  the  witness  that  Mrs. 
▼andry  had  consulted  him  with  referenea  ta  filing  a  bill  for  aapa* 
rata  naintenanoa  againat  har  husband,   tha  dataasad,   and  he   talked 


-«1  bofi  e^fie  aim   fll  »(iiMii*ir  MmT*-  -"'    'aAS  a»ftiT<rx«  #X     ••«ti( 
»  mosnklro  't»  a«J:«uX9]e»  baas  A»lik<iit;^«  «£{^  al  jftfttv*  #tsro»  »tia  iautjt 

fadi  b9l1ki*»i  tC     .«»X  ^J>  x»tn6i$ts  oit  <|4i»wl»*cV  l^f'XtiMi  #n»^«o<«i«Y 

«  «i«  iiXif  bi:»#I»«K0d  iiM  x»ii  aae  Mitlo  «1K  #«  h^lljn  imAMatraat  arit 

i»i!  i(ajt  iatt  ftlib  "ftd  #jif<t  Mi0  o#1  to*  '^<*t  tM  *«o  ^^*'  «<*»  ^«<<t   :ta<rnil 

.i»tU  ttuif^  *a«till«  •i(i>  xtf  ir«itc   94   (>*Tatl!»  nail}   XfMiWad     .t""  '^9'^ 

^oaa  tot  iXliT  a  ^alWi   al  oa^i»l««  <!»i«-  adtrf  h^tHiBstw  fr«i<  xvftMiT 

frftjT f i»t  •A  htm    ,^«n*('»A»l>^  sr'i    ,bait<fat;ii  nari  iianlMa$0  Mtttmumttilmm  aint 


with  h«r  about   that  AD.tt«r;    that   »ft«r  this  ho  wroi«  the  husband  a 
letter  adTlalng  hia  that  tht  *lf«  had  aalled  and  what  «ha  dealrad 
and  endaaYorad  to  aacftrtaln  freat  tha  huabaad  whether  he  would  aup- 
l^art  the  wife  and  ehtld  without  aourt  act  lea;   that  a  day  or  ae 
aJTter  this  Vandrj  ealled  his  ob  the  telephone  and,   anong  other 
thiaga,    stated  that  h4  and  the  raapondant  had  nerer  been  narriad 
but  had  been  living  together;    that  a  few  daya  later  kra.   Vandry 
acala  eaae  to  the  effiee  and  h*  told  her  what  the  huaband  had 
■aid;   that  thereupon  the  wifa  stated  that  she  end  Vaadry  had  been 
married  at  a  town  in   the  nt&t«  of  Michigan,  uent toning  the  nace  of 
a  town,   and  that  after  this  eoaveraatiwi  Wynekooi^  told  kr^.  Vandry 
ke  eeuld  net  yrooeed  with  the  e€*T*eratft  i^aintenanoe  oase.     W«  think 
it  ebwiotte  that  this  was  a  priTlleg«>d  ooaKunioation.      It  was  eon- 
earning  a  aatter  in  whi<^  Mro.   Var.dry  had   called  to  obtain  Vynekoop'i 
legral  adwiee;  but  oTon  if  the  ewldenee  had  been  adnitted,  wa  think 
it  would  tend  to  auppert  the  reet>andent *a  aide  of  the  oaae  rather 
than  the  petitioner *a.      It   is   to   the  «ff«et   that   ahe  informed 
Vynekeop   that  the  partiee  had  bewa  sarrled,   itiYing  the  name  of  a 
Michigan  town  where  the  aarri«g«  was  performed*  and  after  raeelYing 
this  information  It  aeema  sesiewhat  atrange  that  the  attorney  refuaed 
to  take  the  oaae.     The  only  ^videnae  he  h»d  to  the  eontrary  was  matt 
telephone  eall   fren  Vacdry,     (4)     A  further  oontentioa  is  that 
ainoe  the  respondent  bases  her  case  on  the  faet  that  th«r«  had  betm 
a  legal  aurrlage  eere:?eny  performed,   it  was  not  eoii&petent  to  aheii 
by  witnesses  that  the  parties  thereafter  lived  together  as  has- 
baad  and  wif«  and  so  eondueted  theaselYea  openly  by  referring  to 
eaeh  other  as  husband  and  wifa.     Ve  think  this  oor.tention  is  unsound. 
This  eTlf!«xiee  eas   ecjpetent  ae   tending  to   c&rroborate  the  fact   that 
a  ftarx-iage  eerc^^oay  had  been  perlcnsad  in  Fort  ^ayn«,  Moreower,   the 
petitioner  offered  ewidenee  to  the  effect  that  Vandry  had  stated  to 
different  persons  that  he  and  the  respondeat  were  net  mArrinA.      It 


k»il99t  »si»  9mstK  baa  fn^iltn  t»A  vllv  tiii  tmAt  oitf  »Ai«lirA«  ■xeti'iX 
^•xl>a<£«  l;ii«4f«AUi  till  OK'  »••«  «t  h»ieTA*lba»  i^fM 


^jl  iniU  b9tieii9    ,ea»ijli 
^»»(}«  BAtvIX  a»9<i'  hmjA  tM<t 

r«A^  m  tA  h9txt»u 
■IS.  iAdS  boc   ^m*9S  « 

•^- -'  ■        •*♦«.  j3  (Ai'^noe 

•    "w*   .•>*   •>«•*   feXucw  Ji 
.    '  twRoi^ifsq  9iii  OMdi 

tlw  I)ft«   !>««  ' 


ttai«  •Ti4«not  v«a  eotupAteut*   and  tiier*  is  no  oonteutlos  to  the   eon' 
trmrj,  w«  tbiak  it  «l<»ar  that  the  9Tid«ao*  aa  to  eontr&ry  cosduet 
khA  •tatasants  af  tha  parti  as  vaa   aqusdly  oosipetant. 

A  crattt  flukay  othar  eoBtantioaa  ara  sada  l»y  tha  patl- 
tiaaar^^  all  af  whieh  wa  hava  oonaidarad.     It  would  aanre  no  usaful 
purpoaa  to  refer  to   than  hara  baaauaa,   aa  statad,  «•  ara  elaarly 
af  tha  aplnloD  that  tha  Judt^ant  ia  thia  caaa  !»   rii^ht,   sk&d  thara- 
fora  it  ia  affiraad. 


Katehatt,  P.   J.,   and  ite^raly,  J.,   aoaour. 


"-limit  imU  i(tf  olMMK  DYipi  «ya(M;^<ck»i*i^o»  <i*<it«  x'^*'  #«M»T|k  A 


S48ie 


non.s  Of  sTAtH  ow  iu.ii»&is, 

Q«f«Di3«nt  iJQ  grror» 

fSTSR  OSUOCRO, 

PlaiAtiff  in  Srror. 


nuiosiTo  umiwiPAL  court 


^oO  I.A.  624 


UR,    JUSTICS  0*GO£KOH  DEi^V£RJS]}  THS  OPUIOfi  07  TBS  CoURT. 

Aa  infermatioB  wa«  i'll«d  in  the  MunlelpaX  eourt  of 
Cbicago  charglBf  tht  d«f«»ndaat  with  aalavl'ully  9a,rrf ing  a  loftdeA 
rcTeXvtr  eonesaled  on  his  ptrsoa*     Wh«B  th*  eas«  was  eaXI«d  for 
trial  dafsndant  des>andad  a  Jury  trial,  but  tha  4«t»and  was  iener»4 
MBd  ths  eeurt  pree«e4«d  to  hear  th«  witness**,  fcund  th«  d«f«nd«iit 
guiltjr  snd  iiopossd  a  flas  of  ISOO  and  one  year  in  ilia  Houso  of 
Corrstttion. 

Wh«n  iho  «a*«  was  eailsd  for  trial  his  eounsel   stated: 
"In  this  easa,   if  tha  Court  ploaso,  tho  dof aidant  dssiros  a  jury 
trial.        TMiS  COUHTt     What  is   tho  ohargot       THK  QLIRX:      Carrying  a 
gua.      TBI  dOHRTr       What  is  your  businsss?     TUS  SHTKiiDAfiT     I  work 
in  a  acat  narkot.      XUK  COtiBT:     Vhon  do  you  work  forT       A.  Bareclono 
A  Baxonis.      THK  COUKT:     «hat  is  your  naaoT       A.     Poter  Bolnoro. 
THE  COUHT:     All   right,   I   am  not  going  to  waste  any  tlso  on  a  jury* 
9voar  tho  witnoos.       PKTKR  I>aunBRC:     I  want  a  jury  trial,     m, 
WOLW  (defendant's  counsel):  Ho  wants  a  jury.     Ho  still  porslste. 
THE  COUHT:     All   right,  ovoar  the  witnesses.     You  any  go  to  tha 
Appellate  oourt.*     The  defendant  was   than  arraigned  and  plead  not 
guilty. 

It  is  oWious  that  the  eeurt  was  without  jurisdictloa 
to  try  the  e%use  beeauee  the  dofendsat  under  tho  constitution  of 
this  State  was   <»ntltled   to  a  trial  by  jury  unless  he  expressly 
waiTod  sueh  a  trial.     Se«.    9   and  see.  9,   artlele  S!  of  M»  Coast itu* 
tioa  of  1870;   People  ▼.   ITisher.   340   111.    250;   People  t.  Ryan. 
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imkbt»t»b  urii   bail  Hi  t«»il  »i  Mb«»0«t<t  'tDOb  •ill  fta« 

.aoiiorrrdO 
ih9iat9  Jl»««tf«o  tJtd  iiiiY^  lot  htf IjUo  nam  ttAO  tifl  »»jfV 

«  ^AlX^uO      :JIK>:  i-u^M  mUt   tl   tMi*     :T«»0  Itt        .X«H^ 

M^o*   I     Ti^AAJiaEVJiC;  ;^?  V£S9ai;»tftf  tcivie  ai  taifV       IfHSOO  1ST      ,«(Q 

•isalB»t«S  .A       <rt«t  itpw  uoY  oib  (umC*     tTMMO  flR'      .^eittAai  #«•«  a  ai 

,9t9tiUC  t««a'i  <tai<ia  uffox  «^  ^«Mflr     )7Xl|i9e  tftf     .aliiaajrfl  A 

talii  t'U't  a  «rstt«r  I     lOimiLmi  Mtm       .aaan^ltr  tif#  tA««t 

,».i«.«:.7<t  XXiita  ah  '  .te^iirt  «  ai^n^ir  •}!  ;(X«>aa«r«a  a'toaftoalaft)  tJiO^ 

*di  04  031  x«a  tfaY     .ttavataiv  aiij  t4M»«i  .iifsH   IXA     tTIHKMI  t>.. 

^wrt  tMiX«  Afl«  bmtt;ti^tia   mnii  •Sf*  iii*».'<«*»i»&  »rf?     '  ,*tu^n  «i«iX«ArciA 

*9  nol^Ui««»oo  atf^  %9btui  iMhrnlnh  ndt  aauaaatf  aaMaa  nAi  rtt  64 
XXsaaTQza  ad  aaalov  xxu%  x^  Uiti  a  ei   baX^Hsta  a«v  •i«i0  aliil 
•ulX4a«o3  «M  la  S  alalita  ,6  .aaa  km*  9   .t*t     .X«Xy#  a  iftava  ^Ti«v 
.CiiTM  .y  ala— t   :0««    .XXI  OME  .latfalS   .y  »Itraa<   lOftX  !•  «a. 


aM  111*   App.    536.      In  th«  install   amam  h*  not  only  did  not  vaiv* 
•  Jury  trial  but  domsndtd  trial  by  jury*  vliloh  the  court  ignorod 
And  d«Blod. 

By  sootioK  5,   artiol*  2  of  the  Constitution  of  1370, 
'The  rifftLt  of  trial  by  Jury  as  horotoforo  eajeyod,   shall  r«aaln 
iBTlolate**     And  soot  ion  0  of  tho   oano  artiolo  providos   that 
*In  oil   erimlnal  |>ro8«eution«  tho  aoeusod  shall  have  the   right 
to  Kpv^r  and  defend  in  person   and  by  oeuneel,   to  d«mand   the  naturo 
and  oause  of  the  aeeusatioB  and  to  havo  a  eopy  thereof ,   to  neet 
the  vltnesses  fa«e  to   face,   and  to  haTe  process  to  eo&pel    the  at* 
tendanee  of  vitnessea  in  his  benalf ,   and  a  epeeiy  public  trial  by 
as  imyartlal  jury,*     The  provisions  of  the  oonati tutien   are  plal« 
and  «aaaKbiguous.      They  proTidt  that   a  defandant   charged  with  a 
•riae  is  entitled  to   a  trial  by  ua  impartial   jury.     £ttt  it  has 
bean  held   that  this   right  may  be   expressly  wai-ved  by  the  defen^nnt. 
ypOPlt  ▼.    Fishyr.   suora:   Feosle  y.   Hyan .    »upra.      In  the  brief  filed 
by  the  State's  attorney  on  behalf  of  the  People  he   says:      *We  ean 
net  deny  that  defendant  was  det>riTed  of  his  constitutional   right  to 
a  jury  trial,  and   if  the  plaintiff  in  error  has  brought  the  record 
to  the  proper  tribunal   the  error  is  fatnl   to   the  judgnet^t,'*  but 
contends  that  because  a  const itutioned   question  is  involved  the 
appeal   should  go  direct  to   the  Suprene  court.     There  is  no  nerit 
in  the  contention.     Where  a  defendant  is  oonYlcted  of  a  aisdemeancr 
the  appeatl  is  to  this  court.     Section  IIS  of  the  Practice  act; 
fconle  ▼.   i^orsyth.    339    111.    581.      It  is  not   every  ease  in  which  the 
coBStitutien  is  involved   that  goes  direct  to   the  aaprcKe   court,  but 
to  warrant  a  case  such  as  this  to  go  direct  to   the  Supreme  court 
a  constitutional  question  Kust  exist,   the  «^uestion  sust  be  pre* 
•cnted  to  the  trial  court.   And  it  aust  be  fairly  debatable.   Peoolf 
V.   yprsYth.   supra!   fenn.    lanh  Line  v.    Jordan.   341  111.   94.     Ihc 
language  of  the  constitution  is  plain  and  its  neaning  is  B«t 


•t1««  its  kib  xlam  titti  •*  •mis   ii!Uf$aat  •fit   at      ,9KB    .rr«A    .III  Wt 
,0791   to  tt9kiuHi*ai9^si  mfii    to  2  •XaIJ  :  i;rr<»«  ^S 


•All   it   ifu€      .V  .*-(,    X«i«Xfi«Jl't.-ii,    .a„ 


f«>a«t^K«    *<i'  t«'«  iiik-^'*   »i-i\^   i'«ifi    fcX^rf.  as^d 

•t9a  •oJtiro«t'x<i  atii  'U  «XX  neijr»ftS  .d^-uuf««  eXii                  £««a<l«  o^ 

•d*  ri^lriw  nl   •••»  ^^•▼o   *««  .tf!?X«m*i.,..»r,ftJKt»t$ 

Itiieo  •■•iu|if8  ftiU  «;r  imftxik  '»&  Abu*  »««•  «■  tavfu*  •# 

-•iq  •tf  iaiia  tutl^mf>i  sum  {icii^«»wp   Iita«iiu^i^«nc:)  « 

•Xro»^  .•Xtf«l«tf»2>  xJ^^Jt  ,    »A':>o    Uit.*  trf*   ft^   fc«»#o»« 

•rfX     .»t    .ill  X*^i'    .aotT:<il    .y  »fifa  tijJJtt.  ,ftaa3    !-t»-'.<ru9    ,^lx,ffTaX^  ...r 


^•ItfttiiM*.      th«  0h«rse  In  th9  instant  ea«»  b«liig  «  mlM«Ei«anor  i« 
r«Tlewabl«  "by  thla  eeurt.     The  eourt  b«lag  vith«ttt  authority  t« 
hear  th«  oaso,  th«  jud^Kiot  tf  tli*  Manloipal  eourt  of  Chleftge  !• 
roTeroftd  and  the  oauoe  i«  r«Biur)<l«iil, 

ilBVSRaJI]}  ASB  RBUAfiDSB. 

Xatohott,   P*    ^« ,   Mi<S  KoSuroly,   ^. ,   eoaottr. 


:>  •  „  \  \  ■.  >', 


.    '>^  ^ai^no  a<S^   hem  b«tY*v*i 


,tw«»ii 


:^%/fa*<t.u 


S4354 


v^ 


kikiuBLs  7RC0I  mnPN$r»  .  ^     )      ehbor  to  I  ^^ 

•  Corpora  ^^o<^«w       #^     ) 


i.^' 


(Plaintiff)  PlaiBtthr     J       CIRCUIT  a$«J*fT. 
la  Error,  ) 

▼•  I  oooit  aoeiTT.  I 

vmwu  KOTon  sntnas  ooimnt.  \ 

m  OtriMr&tioB*  i  ^ 

(Oefendant)    :3«fciidAat  \      (f> /^  r&    XX^        •»  ^^  ^iA 

Opinion  filed  M  aroh  1\^,  1931 

MR.   FRSSIZ3II6  JOSnOE  j^ILaOff  dolivored  the  ot^niott  ef 
the  9ourt« 

Plaintiff  in  error  Avaiiabie  Truolc  Ooaipaiiy,  a  ooi^oratioa, 
filed  Ite  declare tion  in  the  Circuit  Oourt  of  Gook  Oounty  at  the 
rebruary  Tern  1939»     The  declaration  eonsiated  of  tha  eoaunon  counts, 
together  with  an  affidavit  of  the  tmount  due,     ueffadaat  Eureka 
M«ter  Berrlee  Qommnjt  ?a  oorpor'tion,  filed  ite  plea  of  the  general 
laaue,     Kareh  14,  1933,  on  aotion  of  counsel  for  defendant,  plaia- 
tiff  vae  ordered  to  file  s  bill  of  parti oulars,  which  v&e  duly 
filed  tfay  ^,  19^9.     June  S,  1339,  defeadant  filed  what  ie  entitled 
m  plea  to  the  bill  of  pssrticularo.  of  the  plaintiff,   in  which  the 
defendiint  denied  ever  haling,  •sntered  im*o  any  contract,   cither 
Ttrbal  or  written,  with  the  plaintiff;   denied  that  it  oontreoted 
with  the  plaintiff,  by  which  oontraet  the  plaintiff  waa  to  build 
a  aoohanieal  power  atone  hoist  and  denied  that  the  defeadunt  pr<Mtis«d 
to  pay  for  a^ae  la  the  oaaner  as  charged  ia  the  deolaratioa  and 
bill  of  particulars  thereiaaft«r  filed.      This  so-called  plea  to  the 
bill  of  p«rtlcul»re  was  sworn  to  by  one  Robert  J.   Tonenan.     Rothiag 
farther  was  done  ia  the  oause  until  it  was  oalled  for  trial  April  IS, 
1930,  «tt  which  tine  counsel  for  plaintiff  aioTed  to  strike  froa  the 
files  the  so-called  plea  to  the  bill  of  pertioulare  on  the  «^ound 


%8!»S 


i^  Wb  V''  ■<■■■ 


«'£'..•?  7 

r  / 

•V 

»v 

.., 

•U^ 

A 

>i   .  1»c      ,»tf>   #^««r  ivM^nta  fljt  i*»lw  •x»ir#tt9*# 

,      ,-';..  TOG'    #    «Yfl^>BOC    1»«iTT»*3    lOtOlf 

;i;c.  ii.ft  •rf*  *«i*  fcoiaoA  tec  #»l©ff  ©n;./-    ^'»^^o     ii^ollMfiMa  « 


i.<<*.j«»«tjJiJo;. 


'~t  xol   rj;;L4.  t»  tew  #1  Il^^iu;  •Rii«0  •«(#  jkX   •not  ainir  Y9«I#Wt 


J.  •■JLUi'J'  • 


-  3  - 

th«t  %h«r«  tr*8  no  ftio^  plft^dlng  known  to  Xft«  and  tlimt  the  nffldfliTl'l 

of  (««rlt«  thereto  «%•  alipiiod  bjr  th«  said  TonoMan  in  his  ovn  behaXf 

ftad  not  as  an  agent  of  th«  d#fend-^nt.     Tho  ftffld»vlt  in  question 

vna  oigttod  bf  Tonedmn^  aa  pra«id«nt,  but  la  entitladdnhia  naMO 

snd  not  in  the  naao  of  the  dafendftnt  ^oapanjr*     Goun8«I  for 

defendant  insisted  upon  a  trial  nnd  sored  th^it  he  be  glTcn  XeaTO 

to  file  an  asended  affidavit  during  the  oourse  of  the  prooeedings. 

The  inatruaent  entitled,   *plen*   to  the  bill  of  partlo* 

ttlava  iiaa»  in  f&et,  a  atateaient  of  aefenae  to  the  declaration  and, 

aMing  Ita  eoneluding  allegatlona,  oonti»iaed  the  following: 

*And  this  defendant  further  aays  that  it  did  not  pronlae 
In  aanner  and  form  aa  tho  plaintiff  hae  above  thero^of  eo«- 
plained  ^gttinat  it  in  its  deol%r^'tie>n  and  bill  of  p:rtioul«ira 
thereafter  filed  therein;   nnd  of  thla  the  defendant  puta 
Iteelf  upon  the  oonntry,  eto«" 

The  title  to  a  pleading  of  thia  ehar&otor  la  not  neoeaaarllf  con- 
trolling, but  what  it  la,  and  what  ita  purpose  la,  nty  be  gsithered 
fro«  ita  entire  oontoxt*     PI vlntlf f  wsa  fully  advlaed,  by  the 
def«im«  a«t  up  in  this  doouaent,  aa  to  what  it  would  be  oonpelled 
t«  noet  upon  the  trial  of  the  oause  and  eouAd  not  oX»i«  aurpriae* 
Xf  eounael  f»r  plaintiff  had  been  dealroua  of  aettllng  the 
pleadi»{^a,   it  should  have  benai  done  before  the  e^uae  »aa  reaehed 
for  trial,     A  notion  to  atrlke  the  anandmrnt  and  the  ao-oslled  plan. 
%•  the  bill  of  partloulara,  ahould  have  b^«»n  a^de  in  wrlHing 
before  the  eauae  v^a  reaohed  for  trial  and,   thia  not  having  been 
diftno.  It  van  diaoretionary  with  the  trial  court  %s  to  whether  the 
oauae  ahould  prooeed.     the  filing  of  an  aaended  affidavit  to  thia 
•t'vtevent  of  defense  of  the  defend^^nt  was  dlaoretlonary  with  the 
oourt  and  w»8  properly  allowable,  a«  It  was  fully  stated  when  the 
oause  wna  reached  for  trial  that  its  purpose  w%8  to  furnish  n 
suffieient  affidavit  and  not  to  ohsstnge  the  theory  of  defense* 
Qottsohallt  V.  Ullage  of  Posen.  363  IU»  App,  s&a;  sell  v,  Toluoa 
fiaftOa.   273  111.   676. 


•  fi  - 

t»ltmt/p  ml    titPhtf\9  4l{fr       .^«f   «7lM»>?^    »<f^   1«    ito«j^4l  Aft    ftM    #04    ft«« 

10!!  I*^i»t'«»t      .Yfr»"3!»«p  #tti«l»fitsl^##  (»if#  lo  •ause  %Ai  mt  $oa  btM 
vtmtl  aarrlz,  »»«  tmn  £»tti  »  noq«  ft«»t»leffl  *frf»l>«9"tafc 

«S'IJ-t':-<  le  A..-  ftittn  tammntmil  »rfr 

•aieo-x^  ton  btb  it  tMi  mxnm  tadJtat  #fl.8ija»t«*  siiit  fcat*" 

-ii#0  tii-staa**©**  t«a  si  s»$9^arf»^9  sirfJ  to  s^i^'^-^-^^   *  <5#  >X#i*  •iltT 

tvndr.f^j»t  f '".'?  »«vff.ai  a,U  C"a:«'N"i«l  e«ofc  wawi  tiv«li  JbX«ori«  Ji   ,«s«^fc*»'i<l 

«.iX.   b»iIiEO-04  •4#  lJO«  t/JWHiUiQir,''  »df  »»fX^^e  «#  iiol*'*.«  A     »lnltt  trol 

l«JBfiT*  ai  »&«»  fl«»^«  wvffrf  ibittOiItt  4*ti*X«iaJt#^f««i  Tto  iiitf  wW  o# 

«»»^  HalVMf  #©«r   •Jil*   ;««»  X«lrt*  tat  hmAm»m^  •«♦  •ttf«9  •«!#  •1t«t»4 

9<ft  tmitrnttt  o*  «"!.  irT«*<»  ii*4tJ  •*#  <f*iw  T**«ti*«^»»i*  *^*^'  ♦•*  ••«o'> 

^:ii  a»fiw  !)•*«»»  xllmX  «««  «i  •«  ^tJUtftwdXit  iXtft^otq  «««  Jtft«  ^fimo 
•••fl9l»x»  t«  x^e«tf#  itd^  ^Jt^do  of  ton  hO'.'.  ftrm^lWM  I8»i9ilt4m 

fffwXQY  •▼  ii»fe  ;*-««  •^^A  ♦xxi  R«K  ,fl«^»o'^  iQ  nif4,4^  •▼  ^^^fifcUft 

•ava  .XXI  sn  .aSLMmSt 


-  s  • 

aouBsel  for  plaintiff  being  unwilling  to  pr«e«ed  with 
tb«  trial  on  the  conditions  >!illowed  ^  the  oourt.  It  inui  proper 
tbAt  a  fton-sult  should  be  «nter«d  ^s  w^a  done  In  this  cause. 
pelaao  ▼.  Bennett.  SI  111.  83, 

The  right  to  perait  «aead»ents  Is  dlseretlomry  with 
the  eourt  at  siay  tlae.  pyoTlded  the  interests  of  the  Turtles  are 
Bot  JeepArdlced.  the  oourt  ordered  the  j^^rtles  to  prooe^d  with 
the  eause.  Counsel  for  plaintiff  declined  to  do  so  and  the  suit 
was  dismissed  for  vnnt   of  prosecution.   e  find  no  error  In  the 
action  of  the  trial  court  or  the  orders  ent^^red. 

The  order  of  the  Clroult  Oourt  In  dlsals«dng  the  suit 
for  want  of  prosecution  Is  afflraed, 

HIBEI.  AMD  FR1CH9,  J,J»   QOWXOU 


-  «  • 

,iB  ■'  ■'■'■'' 


844M 

BELxs  3.  miru 

Plaintiff *&ppell««, 
f.   1.   iMAlKOX  0OIt?0RATI08« 


JkP?£A£.  FR^ 


!3ef*ftdant-A?p«li5»nt.       )         260    T.A.    Q  2  4l 


Opinion  filed  March  11,  1931 


»l.    IRtSiniNG  J0STIOK  WILSOJM  dellT«r«d  tli*  opinion 
•f  the  oourt. 

Th*  plaintiff  Helen  n,  Saitb  brought  her  action  la 
tort  agetlnat  the  defendant  ^.   £•  UoOarroa  Oorpor&tion  to 
reooTer  for  pereoaal  injuries  reoeired  by  her  and  daoagee  to 
her  autoaiobile^  kqr  reaaon  of  a  eollieion  vith  a  truck  which 
wae  being  operated  by  one  of  the  defendant's  servants.     The 
trial  resulted  in  a  yerdiot  for  $^3*000  la  favor  of  the  plain- 
tiff and  upon  this  rerdlot  judgment  was  ent«»red  and  an  appeal 
prayed  and  allowed  to  this  court* 

rinintiff*8  declaration  ooneisted  of  five  ootrnta, 
of  %hlarlft  the  aeoond,   third  and  fifth  counts  were  dlsaisaed  on 
WItioB  of  counsel  for  the  plaintiff «  and  the  suit  continued  as 
to  the  first  and  fourth.     The  first  count  is  bnsed  upon  lajory 
to  the  person  of  the  plaintiff  and  the  fourth  count  9h?irK0S 
4aj0kgeo  to  the  autoetobile.     Uef«ndaat  filed  pleas  of  the  general 
issue  and  a  special  plea  denying  ownership  or  ooatrol  of  the 
truck. 

Asmug  the  warious  errors  aasl^ed  are:   that  the 
▼erdlct  Is  not  supported  by  the  evidence;   that  th,e  evldenee 
doee  not  show  that  the  autwaoblie  truok  was  being  opomted  toy 
the  defendant;  thnt  the  verdict  of  !3»00O  can  not  be  sustained 


•^**fcHk. 


"^"A,     S"X 


^...;,cv   s-r'-^ne 


»9^ht 
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XSeX  (XX  rfoTAM  b9Ln  fiOiaiqO 


tto lalqe  t^Ai  b9%nvij.Aii 


)« 


•t    ••9i«»«t>   to«  v^^  \<i   b^,»..r.-^     ...» 

•il?     »«|{isrtse  fe»»a;«ftoe1=»^   ■'"1. 
imttqKiM  ttB  ham  h»x*ta»  a««  fu^mr^bifi  is»ili9»T  ^l^t^  eoqv  fixbs  Wit 

ff«  bftfUmlb  9fw  »#««•«  b'#'i.  ..  x}«>«»ci  »K»  Unlit  t« 

MP  b»imlineo  tlmm  ^tft  l&a«  «t%i^9i«ic;  sirf:!-  -xol;  I'^ftouoo  tc  aott$m 

Ad^  "k*  XoTtfloo  T*  ([Xi(aic«/nro  3«jt<!t*<»li  *»Xq  X.>ri»»€[ii  «  JMiJt  •ucftl 
•iMiaJbXre  «ilt  >«i(#  {••oftlilve  tifl  t<  *«ttOQqiMi  foa  •!  #ojtX)T»Y 


-  8  - 

hf  th«  aTer«eiit  of  plaint  if  f*a  fourth  ootuit;  and  that  th«  court 
la^rvpcTly  Admitted  CTldvaoe  as  to  the  earnings  of  the  plain- 
tiff and  iaproperlf  Inetruoted  th«  jury  that  it  had  a  right 
to  oonsider  her  loss  of  earnings  a«  as  eleaient  of  daoage* 

Kxaminution  of  the  facta  ah  owe  that  there  was 
euffioient  evidenee  in  our  opinion  to  justify  the  court  in 
•ulMiitting  the  eause  to  the  jury.      It  ia  also  inaiated  that  the 
▼erdiot  of  ^2,000  eaa  not  6e  sustained  under  the  fourth  count 
vhioh  ehargea  daaag««  to  the  autoaohile,  beoauae  the  aaount  of 
<— igee  aimrded  wae  in  exeeaa  of  the  amount  olaiaed  under  that 
partioular  count.     With  thie  «e  eannot  agree.     The  plaintiff 
had  the  right  to  reooTor  in  the  •««•  aotlon,  both  for  daaagea 
to  her  person  and  to  her  autosobile*     The  oluitgee  oould  hare 
iMem  «ade  in  one  oount  and  the  daaagea  set  out  therein,  or 
■he  oould  have  set  forth  the  daMagea  to  her  person  and  to  her 
antoaMbile  in  separate  oounta,  and  the  jury  had  the  right  to 
IttOlude  the  total  aaount  of  datt«gee  in  a  single  Terdiot. 
OhieagQ  '^'eet  Division  Hr.   00.   ▼.   Interahaai.   131  ill,   653. 

There  WIS  in  the  record  sufficient  evidenoe  to 
justify  the  jury  in  finding  that  the  truek  which  collided  with 
the  autoaM»bile  of  the  plaintiff  eas,  at  the  tiae,   the  property 
of  and  ujrtder  the  oontrol  of  the  defendant.     On  the  trial  of  the 
oause  the  oourt*  orer  the  objection  of  counsel  for  the  defendant^ 
pernitted  the  lUaintiff  to  testify  as  to  her  ii»oao  and  vluit 
she  earned  by  «ay  of  ooMsisaions  and  her  inability  to  «ork  and 
oarry  on  hsr  business.     On  the  Questioa  of  daaagea,  the  court 
instrtoted  the  jury  that,   ia  arriving  at  the  aoount  of  the  daa»ge 
sustained  by  the  pi^aintiff*  they  had  th<!  right  to  take  into 
eonsider«tion  her  loss  of  tiae  ind  inability  to  work,   if  any^ 
01  account  of  such  injuries. 


-  8  - 

ixit0>p  9iit  tads  iMA  ;ttum9  dt^vot  ••mtjiiiBXcir  fk  ttummrM  •f(#  xtf 
•ai^X^^  tift  1«  •s«icn:£«  »/(9   otf   »«  •Mi»J)^v*  t9itimliM  t^«M;[«^a/ 

•,«w  »t«'''  ^Torf»  tlojet  ftrf*  *lo  «oiJ^a«i 

^v    ..    .;^.,v..  •"    '•""'        ♦«Aiitf«B»^«  t»««   •*    lift©   flO«»»q    «»)<  M 

r4«  ftHA  «m«mX  ltd  o»  »«  t'ii^Mt  v^  nXMJ«J4  t#«  ft*##i»rt9f 
tttfvft  •<!#  «M8«B«fe  1«  ooliMntp  CM(t  no     ••••ffitMf  Tttf  iro.v«t«9 

«Ya»  '^it   ^irKnv  t^  ^l/Mftirrt  but  •«Xt  ^o  aftoX  «^  ini#MiUbi«lMO 


-  3  - 

Tb«  first  eouat  of  the  deolatr^stioii^  upoa  v^hiob  plain* 
tlff*«  rigt^t  to  reoover  for  perseaal  injuries  w»a  l»ft««d«  cob- 
tains  no  STsrasat  ss  to  any  flnanolml  loss  hy  reason  of  her 
InAbiiitf  to  T'ork  and  «»rn  aoBsy  by  reason  of  her  having  iMiea 
iaespsoitated  and  laid  up  after  the  «eol(3ent.      Th«  only  oharge 
appears  to  he  that  she  «as  laae  and  disabled  heeause  of  the 
aooident  and  that  she  spent  oert^la  swui  of  aoney  ia  atteaptlag 
to  be  oured.     The  adaission  of  STideaoe  as  to  her  loss  of 
e^raiags  was  error  as  ao  els  is  i>as  sade  ia  the  dftolarstion  for 
•aeh  loss.     For  the  ease  reason  the  iastmotioa  w^s  erroneotas* 
»alker  v,    d^okus.  346  111.   App,    382, 

for  the  reftsons  stat^Kl,  the  jiidgaent  of  the  Superior 
Oourt  is  reversed  and  the  es«iss  rewiaded  for  a  ae«  trial* 

J9mmmt  rkvsrscd  &ao 

9*mt  tUttfAIDJEO. 
WtmL  AI8  mtMQ,  JJ.   OOICDIU 


■'Of,:s»5    »«!*   ton 


JUHUUI 


34478 

KXOIAltO  Q.    EEIZSS; 

ftimtSISK  BOZLOINO  CORPORATIOR, 

PUlntiff  la  Xrror.  ) 


KRSOR  TO 


260  1X624"^ 

Opinion  filed  March  11,  1931 


WR*  FRISIDIMO  JUSTIOK  WILSON  delirered  the  ooinlon  of 
the  oourt* 

This  1«  aa  appeal  fro«  a  judgment  by  oonfeseloli  for 
|S»a69«S0«  Tho  note  was  siiptad  by  the  Riverside  Building  Sorpor- 
atiea  by  Oarroil  L.  Bragg,  President,  and  John  «;•  Hughee^ 
Seeretary,  aad  vae  seoured  by  a  trust  deed  on  real  estate,  Oa 
the  face  of  the  note  sppeare  the  notation:  *'This  note  is  seoured 
%7  a  Junior  aortgago**  This  not^tloa  is  required  by  the  3eourities 
Aet»  OahillU  Illinois  Herised  Statutes,  1939,  Chap, 92,  Far.  357« 
See,  4,  (7),  It  appeare  to  hare  beea  stst«ped  on  the  note  length- 
wise oTor  the  oonfession  olauae.  It  is  insisted  «•  a  ground  for 
rerersal  th^t  thia  aaounte  to  e  oanoellatioa  of  this  ^rtioular 
oluee  and  it  is  also  urged  that  the  attorney  ooafeesiag  Judgiaent 
««s  aeeooi?ited  with  the  offloe  of  the  Attorneys  repreeeatlng  tho 
plaintiff  ABd  th.».t,  by  rMsoa  of  this  nseoeiation,  the  attorney 
was  without  power  to  confess  the  .judgneat,   we  see  no  foree  ia 
either  of  these  srgunenta.  The  puri^oae  of  the  not^^tion,  "This 
aoto  is  seoured  by  a  juaior  ^^ortf^ge",  is  to  furaieh  a  ooapliaaee 
with  the  etrtute,  and  it  ^Is  eridoa*  that  it  was  aot  intaaded 
for  the  double  purpose  of  suoh  ooaplianoe  and  also  of  eaaeeliiag 
the  oenfeeaion  olause.  The  leg«kl  en  the  note  is  in  red  ink 
aad  the  oonfession  olause  in  blaok  letters  %nd  figures.  The 


r^ 


^s 


r 


I 


XSei  ,XX  rfoTBM  belil  nolnlqO 

to  aoi;nl<?o  »j«  fcfrf«Tii«ib  ste--.:...  j     ■■Lit  .i   .-       , 

«tTirpa   9  tit 

-•xo-cjTci;  ;^ifeXiEi4«  »l>i8TaTiis(  «n{*  fi^  A««q|i«  «««  *t«a  •UT      ,c^»fe-4)5",Sv 

A*«WM9  ti  9iNt0  eldT*   tffoif^tefi  «d:#  at4^«^:;q«  •ton  ttitl  tc  •oj>1  •<}# 

«T8C  4t!ff^  ^tt,^Mtlii  «es^I   «»oi-£it«fr:  fe«aivo!^  eioaiXII  «*Xiii!8C  «^oA 

tot  biuxdits  «  •£  b^tBiatal  al  tl     .^ai/AXo  AoXs«ti««e  •eu  taro  aaiv 

TJrJLi/oi#iJ»qi  »i(f»  to  itotfJiilX»9mM9  m  0$  •iauwut  mtdt  tnui*  iMn^T^t 

tt»m!tltatl  9iiii««atao0  xMt^<'^^<^  ^*  ^-^-^^   U*ji^ra  tattle  9l  tt  tarn  ^$ugi9 

•rf#  i«irci«»»tq»«  «x»«*<»***  *»***  '^<*  fto-f^to  »rfi  rftlw  .bst£i<MMiaA  t«« 

fkBTc^tfi  «»rf;^   »jaoX>i^i^a««  «iifjf  to  flo«£«ir  \tf  ^tj>df  be*  WitrnXttlq 

mk  •9Tet  •«  »••  aw     •tAAagJ^tft,  otft  emlnut^  &i  lawoq  taoiffiff  ftMr 

■XdfT"  «HOljfiB#oii  arft  to  •■•<ft«(|  ••4?      •t»#««9tiisica  •■•((#  to  Tatf#i« 

;i«IXXMMi«o  t«  ••In  1««  •0i««iXqa*e  liftwa  t«  •c«nui^  •Xtftf*^  tift  vot 
Mttl  b*«  si  ai  t^oA  •dt  00  feM»a*X  ftcft  .aai#jU:o  Aoia«ata«»  •di 
•iff     .MYitsit  hoa  ttx»9»nl  t90JM  ai  •%a»l$  itoiBaataot  •dt  tmm 


-  8  - 

oonfeaaion  el«us«  is  •asily  dlatlnguishaible  »nd  rea^latolc  under 
tbtt  «t%«p«d  re<{uir«a«at. 

Oounael  for  defendant  oites  the  case  of  Vlllnge  of 
Pol  ton  ▼,    JoXton  A3t?ite«  331  111,  88,   in  support  of  hie  position 
thst  the  ftttornAjr  ir«e  not  properly  oimllfied  to  confess  the 
jttdgMsnt.     we  fall  to  see  wherein  this  e^se  is  in  point.     On  the 
otlier  hand,   the  opinion  in  th»t  o%Be  expressly  exct,epts  oonfessions 
of  Jttdgaent  under  a  warrant  of  attorney,  aa  in  the  ease  at  bar. 
The  note  itself  expreealy  provided  th»t  «ttay  attorney  «ight 
oonfesa  the  judgaieat  and  the  a&ker  expressly  vaived  say  errors 
by  rsaaon  of  said  oonf esaion,     long  ▼,   Coffaan^  350  111,  App,  53f • 

For  the  reasons  stated  in  this  opinion  the  jud^aeat 
of  the  Superior  ^ourt  is  affirmsd, 

^vsMStanrT  ArFnuaco, 


-  «  - 

•919  .^A  ,iJ[J   OK?    •■■:''"^'t:'i£  >y  Sft«|4     •«©lB»*'>'a©o  fcl»«»  ■*©  «o»*»t  y* 


S«474 

sscHUtt  a*  m^»« 

DtMA&Bt  In 

RXTXK8I0E  BUtLDIKO  OORPORATIOli* 
Pl«lntif f  in  STX9X, 


wmm  TO 


SOPlTRiaR  oo^mt. 


oooK  oouin. 

2GCI.A.  6  25 

opinion  filed  March  11,  1931 

UR.  PftSSIOIMO  JOSTIOK  ttlLSOK  dellTcred  the  opinion 
•f  the  eourt. 

This  is  an  appeal  froa  a  judgment  on  a  pronlssory 
note  foT  |7,838«&3«  Thie  onuse  was  ooneolldtted  and  oonsidered 
with  oaee  Mo.  34473  in  this  oourt.  The  parties  are  the  »&•• 
and  the  faete  &re  eubatantially  tiailar.  The  jndg«(»nt  wae 
•vlginally  entered  for  ?8»314«00,  whleh  inoluded  an  attomeyU 
f««»  On  aotion  thia  v&e  oorreeted  and  reduced  and  the  attorney's 
fee  eliminated  as  there  ««.s  no  elaia  for  it  in  the  ad  daanua  to 
the  deel&r^tion.  The  court  properly  oorreoted  the  judgment 
when  it  was  ealled  to  its  attention. 

For  the  reasons  stated  in  the  opinion  in  oase  Ho. 
5447S«  the  judgment  of  the  Superior  Oouort  in  this  ease  is 
affirmed. 

^OI}OM£IT  AFFIRUSO. 


UBXL  AK3  rRXUMO^  JJ,  GOHCUE* 


'^ 
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iSei  tXI  rfoiBM  bdXil  noinlqO 


»liii 


\ 


,f%iM>9   tKii    l0 


ifari^ifstii  a#i  o^  bolide  stfif  tl  a^iiw 


•fiutwoo  .u  «o)iazflt  G«A  jMm 
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PPtAL  FROII 


&UI>K«IOR  OOOKTi 


0001  OOOHTT. 
Opinion  filed  March  11,  1931 


MR,  PREflDIKG  JtmTIOf  flisoif  d«liv«r«d  the  opinion  of 
th«  eourt* 

Oomplalnant  UarGellua  Hamilton  fll«d  bis  bill  la  th« 
Suporlor  OouBt«  pr&ylng  for  dlvoree  froa  hit  vlf«»  Theola  Hamilton* 
To  this  bill  Thtola  K»«llton  fllod  \i%x   answer  and  also  a  oroes-blll 
for  eeparate  a&lntenanee.  Deoe«ber  16*  192t»  a  default  was  taken 
agalnat  hla  and  a  deoree  entered  finding  the  lasuee  In  favor  of 
Theola  Hanllton,  the  defendant  and  eroea-ooatplaliu&nt  In  said  pro- 
oeedlng*  ao4  granting  her  a  deoree  of  separate  a&lntenance.  A 
proTlsloa  im»   stade  la  said  deoree  for  allaoay  for  her  sup:  ort«  No 
ftfipMtl  was  taken  froa  this  deoree.  The  oross-ooaplalnsnt  filed  her 
petition  In  said  eause  asking  for  a  rule  on  the  eoaplaln<int 
Maroellus  Hamilton  to  show  oause  why  he  should  not  be  adjudged  In 
eonteapt  for  failure  to  pay  allaony  due  under  the  desree«  The 
eoaplalnaAt  filed  his  notion  and  petition  to  waeate  the  sal4 
deeree  January  31«  1930,  and  the  c^use  oaae  on  for  hearing  on  the 
petition  to  show  oause  and  the  petition  filed  to  vmeate  the  decree, 
February  14«  1930«  an  order  was  entered  by  the  ohanoellor  of  the 
Superior  Court  vacating  said  deoree  and  on  Mareh  S»  1930*  a  aotlon 
was  duly  iMde  on  behalf  of  the  oroe^c-conplalnant  asking  that  said 
order  waeatlBg  said  deoree  be  expunged  froa  the  record* 

wo  have  before  ue  nothing  but  the  ooaaon  law  reoord 
and  order  of  the  court.  This*  howewer,  shows  first*  a  deeree 
entered  at  the  Oseeaibor  fera*  1989*  and  seeond*  the  order  of 


'"V^ 


nr^'* 


SSDl 


Ilef^ettOTO  it  9al&  l»«Mi  'Xftwuur  ^e»4  ^'9iit:  /tc/iisHK   tsJLo^ffr  Hid  aid[#  •? 

t«if  Mli'>^ffAai«i<Qa«&-«»£r%o  Aiff      .M^o^t'  tiff!  Aie-xt  nsXAl  ttmr  XMqqM 

: '"'".'? i£sX4![««0   9rfl^  He   9im:   I!   ^1  ^Xift«  'fttr^i'^  him  tti   HClilit^q 

siCtf  to  t<»Xf*«"*'<o  •«!♦  tcf  lNi«*»*fl«   er«r  ti»Mo  OM   »05«i   ,^X  TTMnt4f«Y 

MJt#o«  it  «c   ^4     iot£X  no  fenni  ••T9tt»  Mm  9iii»M«v  t-xtfoo  toXto^vl 

feiiitt  f  «irf#  TiaiilSil  liiMriaXircoO'-^ootc  «»<f#  to  tXitttetf  ao  9hMm  iXtftt  ooir 

•Mooot  ocf^  mot\  bogaifNTK*  ft<f  ••i^e«ib  IkiJto  TittUaatfV  *i»Mro 

b««ft»t  VAX  ooflnoo  odt  ttftf  smrfcron  ou  •to^^tf  •▼«<(  of 

ooYOoJb  «  «in<xjnr  ovoilt  ««iTO«eif  «*X/fT     .tT«yoo  9(fl  to  vftbio  :&«« 

to  «»t!YO  •At  «liiw90«  te«  »tttl  ,noT  lotfMooQ  orfi  t«  Aoro^o* 


-  8  - 
ApTil  X*  1930,  Taoating  sal.4  d«eT««*  Th«  appeal  is  froa  thla  ord«7 
aaA  oa  tb«  fao«  of  the  r«eofd  it  is  sppareat  that  tht  ordtr  vao&ting 
the  decree  was  entered  after  the  tern  and  after  th«  oeurt  had  lost 
Jurisdiotlon  to  vaoate  the  deoree. 

The  appeal  to  this  oourt  is  based  apparently  upon 
the  aotion  to  expunge  the  order  vacating  the  deoree  froa  the  record, 
but  the  effeot  of  the  appeal  is  to  bring  the  entire  order  before  this 
eourt  for  oonsidsration*  The  reoitals  of  the  court  la  the  deoree 
aust  be  taken  as  true  and  they  shoir  thiitt  a  <)eeree  had  been  duly 
entered  and  after  ooaplainant  had  been  defaulted* 

It  appears  froa  the  order  th^^t  the  oourt  on  April  let, 
vacated  the  deoree  and  this  it  did  not  hare  the  power  to  do»  It  is 
insisted  on  behalf  of  counsel  for  the  oMiplainant  Marcellus  HaniltMi, 
tlMt  the  oourt  had  jurisdiction  at  aajr  tine  after  the  entry  of  its 
dseree  to  ehaage,  alter  or  aodify  the  provision  in  reip^rd  to  the 
IMiyaent  of  aliaony.  This  is  correct.  The  oourt,  however,  did  net 
have  power  to  vaeate  the  deoree  in  its  entirety*  The  smest  Tosstti 
Brewing  Qoapanr  ▼.  Koehler.  aoo  Hi.  369}  Sia  v,  Sim.  347  111,  App, 

sai. 

the  proper  aethod  of  iapeaohing  and  setting  asids  a 
deoree  after  the  tera,  is  to  file  an  original  bill  in  the  nature  of 
a  bill  of  review,  but  the  decree  can  not  be  set  aside  on  a  motion  to 
vaoate  after  ths  tera  has  gone  by.  Sia  v.  Sia.  247  Zll*  app.  331» 

Per  the  reasons  stated  in  this  opinion  the  order  of  tlia 
Superiar  Comrt  vacating  the  deoree  is  reversed  anA  the  oauao 
reaanded  with  directions  to  expunge  said  order  vfioating  said  deoree 
froa  the  record. 

nmwmm  &m  HEM-^fiaxn  nm  direotiois. 

HXBIL  ASO  FRIEKD,   JJ.    aOROUR. 
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««0fll»«lf  taX£#tt««ir  »tf«fil<8lt;iW4}  ^Ai  's»\  X«8«iWfl  t«  tX«l»<f  JW  k^toitml 

.^qA  .xxi  fi>£  «fijt^  .▼  lyyt  )»•$  .xii  ck:.«-  ,y»4#ffy  •▼  iffiaMAJilttll 

•Xtl 

•I  aoil-»«i  «  oo  •Lb.ifi^s  #©«  «cf  sTc*.  ,.  ;»:'•'   -«^?'   , '«XvfH  lo  XXief  jft 

•X£C   .qiaA  .XXl   T*g   ijbtji  •▼  jl&lt     '  -  -  *^*  n^tls  »#«s.flT 

•tVttaJb  Jblrt9  isi#«»Air  iftbte  AXii«  «aflM2«»  c;^  «isoitP«iJtJ^  liiXw  iHiMMn*^ 

•Moc^t  »d^  noil 


S4SS6 

V. 

ijefiid^at  -  Appiif.       j    2 6  0  I^A,  6  2  5 

Opinion  filed  Uaroh  11,  1931 

IBU  ntBSIOliia  jmtlQK  y^imou   d«llTer»<l  the  opinion  of 
the  oourt. 

The  reoord  in  this  cause  shows  a  hilx  filed  by  the 
eoapl&ineiits  yebniary  XS^  13^«  seeking  to  reviev  a  <leer«e  preTlous- 
ly  entered  in  the  Ouperior  Oourt  of  Cook  Sounty.  All  the  defendants 
vers  serred  sAd  entered  their  appearanee  and  filed  a.  deaoirrer 
to  the  hill  and,  on  April  31,  IdSO,  the  dc^avirrer  »%8  eustntined 
maA   le«Te  given  complainants  to  file  their  aaended  bill  of  ooaplaint« 
whioh  ims  done. 

Ma/  9,  1930,  a  deorarrer  was  filed  to  the  amended  bill 

and  by  stipulstioa  filed  May  10,  1930,  the  deamrrer  to  the  aaended 

bill  was  set  for  argtuent  on  the  contested  sotion  c^lenda-r  for 

May  13,  19S0.  On  t^)*t  day  a  he&rin^  on  the  deaurrer  to  the  awendod 

bill  was  had  and,  counsel  for  ooaplainanta  failing  to  fiippear,  aa 

order  was  ent«^red  disMisaing  the  oause  for  w^nt  of  equity*  The 

order  in  question  reads  as  follows: 

*0n  notion  of  solicitor  for  defendi^nts  this  eause 
coaing  oi^  to  be  he'ird  on  the  devurrer  filed  to  the  anended 
bill  of  ooaplaint  nnd  the  oourt  having  considered  the  sa«e 
and  being  advised  in  the  mtter,  it  is  ordered  th^^t  the 
deaurrer  bo  and  the  saae  is  hereby  sustained  and  the  cause 
is  disaissed  for  want  of  equity.** 

May  18,  1930,  ooaplainants  entered  their  aotion  to 

▼aoate  the  order  of  May  12th,  and  the  aotion  was  set  for  hearing 

and  argument  on  June  3,  1930.  After  a  hearing  on  the  aotion  by 

tho  ohnnoellor,  the  following  order  was  entered: 


^ 
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^  O  '■'>   AT 


X5GI  ^IL   rfoTBM  fcaXil  nolnXqO 


iMtttOcee   aff?   e-J-    TS-riwgri^I:    3-.' 

At. «!• 


ttltii 


, .......  ,.:  x*M 

.      . .  a#  be4  him  liUf 
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-a* 

Sdifi'vrf  to'i  #§•  smr  notiom  »4*  b««  ,rf*^  ■    »    ■  ''■■  •'^^ro  ^ff*  9#«e«T 
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"Oa  motion  of  solioltor  for  tlef«n)%ntsa    ttiit  cause 
eoaing  oa  to  Imi  hoard  u$>on  notion  of  ooapXalafunts  to  vaoatc 
tho  order  of  Mmf  12.  1330*  »Bd  th«  Court  h<«Ying  hoard 
urgttsottto  of  counsel  %iid  b«lng  fully  advlaed  in  the  natter^ 
doth  hereby  order  tb^t  the  sotioa  he  and  ie  hereby  denied*" 

Am  exoeptloa  ima   taken  to  this  order  end  an  appeal  preyed  and  alloved 

to  thla  oourt.      The  exoeption  t-iken  at  the  tiae  »es  in  words  sad 

figures  &9  follows: 

"To  the  entry  of  the  order  denying  the  notion  of 
eoatplainants  to  Taoate  the  order  of  Un.y  1?.,  1930,  and  to 
aodlfy  the  nsLfte,  the  oenplalnants  except  on  the  ground 
that  the  aolioltor  for  ocHsplelnanta  nor  anyone  for  eoof 
plelnaats  argued  a&ld  dsamrrer,   th^t  the  Court  auat^iined 
said  deaurrer  and  dlsadLssed  B^tiid  Amended  i^lll  irithout 
arguaent  or  being  advised  in  the  prealaes   th^at   tht^re   is 
equ^ity  in  said  f^ended  aill,   and  said  oomplainanta  pray 
an  appeal  to  the  Appellate  Court  of  xliinolB.   Virst   District, 
whioh  a  peal  is  hereby  allowed  upon  the  complainants  filing 
their  bond  in  the  penal  sua  of  >"30^3,  with  eurety,  in  thirty 
days,  and  a  (Jertifioate  of  Fwldenoe  as  to  said  aotion  to 
TEoate  in  sixty  days." 

Ths  first  asaignment  of  error  is  as  follows t 

"!•     The  aourt  erred  in  sustaining  the  deiaurrer  to 
the  ajsendsd  bill  and  disaisalng  sa«e  for  vnnt  of  eouity** 

A  aotloa  was  laado  to  atrilcs  this  assignoent  of  error  froai  ths 

rodord  on  the  gMnad  that  ths  appeal  was  not  frea  the  original 

decree  diSAiseing  the  bill  for  want  of  equity,  but  froa  the  order 

denying  the  ootion  toiaoate  and  that,  therefore,   this  oourt  h^a  not 

before  it  the  ciuestloa  as  to  wisether  or  not  the  d«8urrer  to  the 

aaoadod  bill  should  haws  been  suetnined  and  the  oause  dismis^od 

for  want  of  equity.     This  ootion  to  strike  the  assignttolit  of 

errors  froa  the  roeord  was  reserved  to   the  hearing  of  this  oause. 

It  is  olsar  froa  a  reading  of  the  reeord  that  no  appeal  is  before 

this  court  invo^Tlng  the  question  aa  to  the  aotlon  of   the  oourt  la 

sustaining  the  deoatrrsr  to  the  staended  bill  and  disaiseing  the 

oause  for  want  of  equity.     The  appeal  is  froa  the  entry  of  the 

order  denying  the  notion  of  eoaplainants  to  vaoate  the  order  of 

May  13th.     An  appeal  froa  an  order  d^^ying  a  siotion  to  set  asids 

a  Jttdgaent  does  not  bring  the  ^vhole  case  before  this  oourt  for 

roTlOw.     Ls-ke  ahore  Sand  Co.  ▼•  SaodaBan^  83  111.  App.   364, 


-  f  - 

s^aMv  «l  Aeatf^it^iftf  '^  '^tf^fi  f^  i>t  m  i«J«m 

htmH  rninc  ndt 

tovoIXa  tea  6^ .  i>a^'  T^Lice  aieff  ft^  ii»i«i   s^m  ao<#«^«ex9  uk 

iaoclii  .%immU>  Suitt  %ax%tm»h  Jll«« 

■»•  -"^f  ft  J 

<X«Mo  9«(Nr  jscitt   :^^   ^%6tMm  tc  titM  t«'^  XXI«f  am  i4a««iwiil)  f<rxoftl» 
nuiT  8*«f  fraeti  •tdi   ««t6t9^»f!^   «;r.''«;^  M'i«  f)f*tt/»  tut  ««l#(i«  ««!#  ^slxAtA 

!•  t<»t»«o  s»£(^  iHitMr  mt  tttRoulMiaimiii  to  a«l»o«  nAt  Jn/aVumh  ^•bx» 
•tt%»  #««  e^  tmiiom  r  ^nixauJb  t^btc  ob  tntt  Xm^CiJii  OA     •«(#SX  xsM 

•MS  .<KiA  .lit  u  iifimtft?  •^  jii;^  ^m^,  tit<(ffi  mi<4   .w«iv«« 
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Th«  9BM9  of  Koaltlag  ▼•  Southtra  Fsolflft  Oa..  343  Ul» 
330«  elted  by  oounael  for  eo«plaiciaat»   la  diatlnKyLlslMitoX*  »s  tbftt 
was  aa  aplMsal  f;o«  the  jud|[«eat  and  not  txcm  the  Kotion  to  rmoate. 

The  oertifioate  of  eridenoe  filed  in  the  oAuae  ooxuiietf 
of  %  eolioqtuy  betveen  oouneel  and  oourt.     It  is  Inei^ted  thi>.t  it 
appears  froa  the  oertlfieate  of  evldeaat  that  the  oonrt  insisted 
upon  the  ^^ystent  of  SSO  as  a  eonditioa  under  whioh  he  would  set 
aside  the  order  sustaining  the  deaurrer  ^&d  disalssing  the  «taendedl 
bill.     There  are  no  affidavits  filed  in  support  of  the  aotioa  nor 
»a8  there  any  t^atiatmy  taken*     4s  srery  intendment  is  given  in 
favor  of  the  ftrigiaal  order*  it  is   presuasd  that  the  statements 
therein  oontained*  "the  oourt  having  considered  the  bill  and  being 
advisad  in  the  satter*,  are  oorreet.     The  oourt  in  the  o&se  of 
YiUage  of  LauraaKe  Paric  v.   ttesa.  333  111,  336,  says: 

"Esther  or  not  a  oourt  should  iraoalt«  and  set  aside 

iud^ents  and  orders  [previously  made  rests  in  the  sound 
egal  disoretion  of  the  oourt,  depending  upon  the  faots 
presented*     It  is  oialy  where  th'^tt  sound  leg^l  disoretion 
has  been  abtised  or  iaiproperly  exeroiaed  that  a  oourt  of 
ysvl«w  will  reverse  a  judgsient  baa^id  on  such  a  proceeding* 
(Tr sutler  v.   Hal^igan.  86  111.   39.)* 

t^e  brief  filed  o     oM^lainant  in  this  oourt  eonslst* 
•atirsly  of  aa  argument  oased  upon  the  soundness  of  the  aasaded  bill 
and  the  natters  therein  contained*     Aa  as  have  stated,   this  is  not 
bsfore  us  for  oonsidertitioa*     In  order  to  have  brought  this  setter 
before  \ui,  the  appeal  should  have  been  froa  the  order  disaissing 
the  biil  for  vant  of  equity  entered  »ay  IS,  19K)*     asserve  v. 
Qlark,  Jr.,  115  111.  &80* 

Counsel  insifits  th^t  the  court  h'sd  no  right  to  deamad 
a  l^yaent  of  $60  as  a  condition  for  setting  asids  the  order  of 
lay  13th,  but  th^re  is  nothing  in  the  record  shoving  euoh  to  be  the 
faot,   except  the  stateaeat  of  counsel.     It  not  infrenuently  happens 
that  oourts  will  aet  aside  ordere  upon  conditions,  particularly 
whore  the  oonduot  or  aegleot  of  counsal  has  been  of  svMrh  a  oharaoter 
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••tJeoifT  ot  tioito»  nA^  Movl  ^4>ii  6e-?  tffMmftii^  od^T  ««^)    .  •  a»  mam 

ti  iAsit  &»#^l«£sx  .      ie»  k»i3  iftaauoo  fl9««#0d  X^^^zvxxeo  »  t« 


.^mA»mtm9iSi  t«trc«  nitt  4m^  ««»«  VYfLsi  fnioffrifit  imm^  *^^  ««^  stoti^d 

•^  33L1SJSSSL     •*^8tJE  •'^^  t«8f  »»t-#*M*  ^ikufj^  "H  #«>•"»  t«l:  iiltf  •**# 
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aia  to  oauae  a  hardship  to  th«  other  sido.   There  being  no  app«Al 
froa  th«  order  diamlaelag  the  bill,  and  the  only  aatter  hefore  ut 
being  an  appeal  froa  the  order  refusing  to  vaoate  the  preyloue 
order  of  the  court,  ve  are  unable  to  say  that  the  court  abused  Its 
dlsoretion  In  refusing  to  vaoate  Its  original  order*  If  oootpXalnant 
vas  of  the  opinion  thi^t  Its  aaended  bill  was  good.  It  should  havs 
reserTsd  for  oonsldemtlon  In  this  court  the  amended  bill  and  the 
order  orerrullnf  or  sustaining  the  deourrer  for  our  ooiwlderatloa 
upOB  a  proper  appeal  fro«  that  judgaent  order. 

For  the  reaseois  st^ited  In  this  opinion,  th«  oorder  of 
June  3nd,  denying  the  motion  to  iraoate  the  order  entered  M%y  13, 
1930,  Is  aff Iraed  and  the  appeal  dlsalssed. 

APPEAL  0I8UI3SEI). 


>  a&  ji^l»«r  «%«;drt     ••iill'S  t<»<Uo  tdn  i  A  «ba}«o  o^  sa 


0PSRIOR  OmBf 


JOHl  R.    THOIIP$0»  0(^FiVMY,       )         /  «OOJE  COOIITT. 

tt  Oorperation, 


y»  ^#\   *v*    !i  "^.  ^^^ 

Appeiiant,  )  /^  "^  /2.«    U  ^  D 

Opinion  filed  Iterch  11,  1931 

«R#  JtlSTIOS  FRIKSD  deiltrered  tb«  opinion  of  the  court. 

THIS  is  an  AOtion  in  trespass  on  th«  o«i»«  fox 
psrsonal  injuries^  brouf^ht  by  jLoulss  ^U«r  ftgalnst  John  H, 
Theapson  Coaipany  and  Itiohigaik-Ohio  aulldlag  OoTFOX^tion.  Trial 
was  bad  bsfore  «  Jury  end  a  Terdlog  Tdtiirasd  for  ^^5,000,   Th« 
Hiahigan-Ohio  Building  Corporation  ^ras  dis«iss#d  on  snotion  of 
plaintiff  after  tsrdlot,  7hn   oourt  ordered  «  rtaittitur  of 
^ll^OOO*  and  entered  Judgment  against  the  John  9j   Thoapeon 
Ownxatf   for  t;  14,000,  from  whieh  this  4pp*al  is  prosecuted. 

The  asiterlal  faots  disolese  that  on  April  4,  ldS8, 
defendant  was  a  tenant  in  the  iiiohigan^'Chio  iiuilding  at  the 
northwest  oornsr  of  Ohio  Street  sAd  ttiohigsin  AT«nu«,  in  Chlo?(go, 
Illinois;  that  there  was  installed  in  said  building  a  so*o«lled 
sidswalk  elevator  tised  to  raise  waterial  frota  the  baseaent  of 
the  building  to  the  ground  floor;  th&t  the  elevator  «as  iah* 
mediately  belo*  the  sidsvalk  on  the  north  side  of  the  <^io 
Strset  side  of  the  building,  and  vhen  the  elevator  was  raised 
ther*  were  trap  doors  in  the  aideimlk  whioh  raised  with  it  and 
the  doors  opening  to  the  east  tind  «Mt  forasd  an  obstruotioa 
to  travel  on  the  sidewalk;  that  on  the  day  la  (^estioa  plaintiff 
vas  walking  east  on  OhloStreet  snd  as  she  approaehed  tb<?  tT9,p 
doors  they  were  slowly  opened  by  «n  employe  of  defendant  eausing 
the  plaintiff  to  stumble  over  the  door  and  fall  to  the  eldewalk 
and  8U8t>«in  injuries  to  her  knee,  vertebra  and  abdominal  regions. 
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t>»4ii«a  •««  Tfi^ST»X»  •fft  a»dv  feMA  «^iiit.Xltf«(  mt  to  »lbl»  i*9XtZ 
ha*  it  rf#lw  fc»«X«7  ffoXtfv  j(X««r«6i«  Aff^  ai  »toel>  q»'xt  o«»«  r^».1l 

tti#nl<iX(r  mti9i*up  Ml  XMh  •dt  M  i^ni  iiJi»99*>tu  »(it  m  Xvtat^  at 
q«Tl   Afft  &«dOJM>tcri4i  •(<(«  a  A  fen  1  ^svitf^^ciffO  XEO  ia^eo  gaiiUmm  »aw 

tX«««bi»  •!(#  •«  iUI  tOM  tool)  aift  TtT«  9ltiiuiin  ot  rt It nitOei  •!(# 
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Malntiff  was  ato«ut  tventy-tbree  years  of  «tg«  mt   th« 
tiae  of  th«  trials  her  hOMi  »»»  in  Xeameiy,  M«bmsk%,  where  shft 
obtain«d  a  publio  sohool  edue«tioa.  She  lftt«r  attended  the 
lebraska  St&te  T««ob«ra*  College,   In  1926  ehe  taught  eohool 
for  a  year  at  «  salary  of  $1&00,  and  ^X   the  emae  tis&c  g»ire 
private  iastruetion  in  draaatio  work  for  iRhioh  she  r«oelYed 
additional  ooapensetion.   i«hile  at  the  eallege  s^h«  heeaae  aofqitaaiat* 
•d  vftth  Mrs*  RAliA  farlette«  her  instructor  in  draaatios^  who 
brought  her  to  Chioigo  la  August*  1337,  for  further  study.  Her 
training  oontinued  under  iirs.  parlette*8  tutelage  froa  August 
to  Deoeaber  of  that  year.  Following  her  study  in  Chioago  plains 
tiff  was  eaployed  with  the  RooJcford  Players  at  Eookford,  Xliinoia, 
m%   a  salary  of  190  for  the  first  week  sind  |^  per  veek  thereafter. 
This  sagagsaent  lasted  but  a  short  tiae,  after  whioh  she  returned 
to  Ohioago  for  further  training.   In  the  fall  of  19S7  and  the 
spring  of  1988  plaintiff  gsive  thre*  reoitals,  one  at  the  Congress 
Hotel  before  the  Sleotronio  OonTentioa,  another  at  the  Starrett 
School  for  Oirle,  s^nd  the  third  for  the  ahioago  ^oasn*e  Slub.  la 
addition  to  these  reoitals  she  rendered  vooal  seleetions  and  did 
soas  dancing  before  varioixs  oluba  and  organisations.  Plaintiff 
contends  that  shortly  before  the  aocideat  she  entered  into  an 
oral  agreeaent  with  Mrs.  rarlette  by  whioh  she  plaosd  herself 
under  the  exoluaive  aaaagsaent  of  the  latter  for  one  year  at  a 
stipulated  salary  of  t5«000.  ^ereral  tentatire  recitals  bad  bs«Bi 
arraagsd  for  plaintiff  when  the  accident  occurred.  The  existence 
of  this  agreenent,  testified  to  by  both  plaintiff  aad  Mrs. 
Farlette,  is  questioned  by  defendant^  it^o  argues  that  the  Halted 
sxperisnee  of  plaintiff  would  hare  a&ds  suoh  an  agreement 
iaprobable,  but  there  is  no  6Tid«aoe  to  contradict  the  testiaoay 
of  these  two  vitnesaes. 

i^sfsad&nt  raises  no  cuestlon  %a   to  its  liability  for 
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yirXn  •*>'< 
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fm  rs  jfoi/i  »fcj>i»  flnr«d  bXwow  ttlfnJtAX:;  "to  «&a»l7»qK» 


-  3  - 

th«  iajuxies  •ust%la«d  t>y  plmlntlff,  but  urg«8  that  th*  T«rdlet 

It  •x9«selT«  ^nd  th&t  It  wns  induoed  by  paat^loa  and  prdjudie** 

reitulting  froa  seTertil  incidents  th»t  ooottrr«d  upon  th«  trial 

of  the  oass* 

The  first  of  these  ino ideate  ooeurred  vhen  ^n 

attorney  by  the  n»jae  of  Unyer  entered  the  oourt  rooai  »rbile  the 

•aae  wae  tm  trial*   sat  dovn  on  the  plaintiff's  side  of  the 

table,  and  entered  Into  oonverafttion  «ltb  one  of  the  plaintiff's 

attorneys  in  the  preseaee  of  the  jury  and  while  r)laintiff  w^s 

onx  the  witness  stand.     At  the  aooii  adjoumwnt  defendant's 

oounsel  obaerreduayer talking  urith  maxwell  Bennett*   one  of  the 

Jurors«     Ths  aatter  was  oallsd  to  the  court's  attention  out  of 

the  presenoe  of  the  jury.  Mayer  was  examined  by  the  oourt 

and  stated  that  he  icnew  Bennett,  hut  denied  hawing  discussed 

with  hia  any  aeitt<;r  pertaining  to  the  oass  on  trial.     Plaintiff's 

oounsel  oalled  the  eourt's  attention  to  the  fact  thet  iiayer 

also  spoke  to  defendant's  attorney  while  se«ited  at  the  table, 

but  this  stateoient  w^s  denied.      At  the  close  of  the  discussion 

the  court  said: 

*Mow,   the  Court's  statsiitent  will  be  this,   that 
aft«^r  consulting  with  Mr.   Uayer  who  w^a  the  person 
who  talked  rlth  the  Juror,  and  after  talking  to 
lawyers,   the  ^^ourt  is  satisfied  that  there  was  nothing 
said  between  Kr.   Mayer  and  tfc«  juror  Mr.   Sennett  with 
referftnee  to  this  caee,   ?n4  the  aourt  will  deny  the  motion 
of  Mr,   Blooaingaton  t©  withdraw  ?t  jiEror  and  continue 
the  case." 

In  the  case  of  QJty  of  geardatown  v.  ^aith.  150  111, 

169,  it  ima   shosn  that  while  the  ease  w!«o  in  progress  and  as 

the  court  took  a  reeees  for  dlnn'^r,  the  plaintiff  and  one  of 

the  jurors  walked  together  a  part  of  the  way  froai  the  courthouse 

to  the  hotel  where  both  were  boarding,  and  that  while  so 

walking  together  they  were  'sngagsd  ia  conversation  with  each 

other.  «ith  refersnee  to  this  incident  the  court  in  Its 

opinion  saidt 
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^99tbifl*ttf  baa  tmliommq  ypi  Jk^WMbflti  amt  :; 
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"Oonduot  of  this  eh^rsteter  b«tws^ea  %  party  to  » 
«ult  and  %  juror  during  th«  progrcse  of  the  trial  i« 
rcpreheaaible,  and  «ai«xplAi{ioda   la  uaually  tufflole&t 
to  ««r7»nt  the  trisiX  Judge  in  setting  «8ld«>  %he 
▼erdlot  fltnd  «waTding  a  neis  trial,      Hy  way   of  explan- 
ation,  hovevit,   it  van  shvtm  that  the  diat^noo  betiF#tn 
the  court  house  and  the  hotel  «&s  but  a  fev  ateps; 
thftt  the  juror**  ©▼ertaJtlng  the  plaintiff  on  her  way 
to  the  hotel  mas  purely  &ooideatal«  and  that  nothing 
trhatever  vas  s^tid  betwoon  the*  in  relation  to  the 
suit, but  that  their  oonreraation  wsm  utooily  ui>oa 
Indifferent  afttt^ra,   the  aubjeot  of  vhieh  neither  ita,8 
able  to  r^«eiri>er  aft«rwarda«     X&  viev  of  these 
•xplanationa,  we  think  this  ^onduot,   though  iaiproaer, 
eould  not  have  oaterially  prejudioed  the  def *  dani, 
and  that  it  ought  not  therefore  to  be  a  ground  for 
a  now  trial." 

I^  H&iry:rove  v,   gurtia^^.   et  'ti,  67  111,   App,   448,   it 
was  held  that  a  oonreraatioa  betife«»n  p   Juror  and  «n  agent  of 
one  of  the  p&rtiea  to  a  auit,  h%d  during  sn  int">r»ission  of  tlie 
oowt  while  the  oaoe  w\8  on  trial,   is  not  ground  for  a  reirer««l 
of  the  jttdgaent  rendered.   If  it  be  shown  that  the  oontrerastion 
waa  oasual,  had  no  ref^renoe  to  the  eae«,  tad  was  very  brief 
and  in  no  vise  priwats  or  olnndestins,  but  open  and  in  the 
presenoe  of  others. 

The  oourt  after  interriewing  Kaysr  was  eridently 
satisfied  that  there  was  nothings  said  bstwsea  hln  and  the  jnr«r 
with  referenoe  to  the  o&se,  and  ws  do  not  beliewe  the  ineident 
wtf  of  suoh  a  nature  as  to  hswe  influensed  the  Tsrdiot, 

At  another  time  during  the  trial  the  court  Intis  ha.ndsd 
a  oopy  of  the  Chioago  I  waning  .4aeriean,  in  irtiioh  there  appwurod 
a  portrait  of  the  plaintiff  with  the  foliowinf;  printed  material 
subjoined: 

*(i   jury  today  is  hearing  the  oaae  of  Miss  Louise 

Butler,  33,  »  ooocert  pianist  who  seeks  llOO.OOO  for 
injuries  reoeiwed  when  a  aidewalk  eleinttor  s^truok  her. 
She  suffered  injuries  to  her  spins  and  a  brokwn  knee-oap«* 

Ths  oourt  oonsidered  the  natter  in  ohanbsrs  out  of 

the  prossnoe  of  the  jury  and  at  th©  eonolusloa  of  -.  Ilsou0!<;ion 

with  oounael  stated: 


•-.■.#r- 

«  Ot  ttt"^   t  art*Tr#^tf  -xt^totftwi^  •lift  te 

«i  :  tit  :^tj  '^  «  lutM  ttMm 

~fi'".  ««o  «  ■tmitmrnmrn  bn^ 

mam  ii».!</.-tu  ri.--;j»«  t^   ^»%f»fHm  tm^fWlhaX 

,lmLxt  «Mt  « 

tiKtltt^i^vmr  it  fl«>w^  «£i  .ii>«««NF»t  fm^m^bai  wilt  te 

taittir  <ctfl>v  sift  »4#  4f9*  vC'ii.^««1:*t  «a  h^d  ^ItamMn  •«« 

TOTift  9<tt  bae  •!((  awsrwtaKi  fci..      .  .  '^^a  b«w  fti«»if#  #*(f^  lmllaj:i#» 
la«iilt>Ai  #i<^  •▼•ii»<tf  ♦or;  ■§»■  «#  I«i'  ,*»•**>   9i^i  ot  ••CiSTfi'lo?  <f*i* 


iMnto^dii* 


•'.^reo-saaJ  ri^.-ic-ic   «^  birr  •■ii;*t  T':    ''•*   palTiitai   '  " 
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*f«il,  I  dd  not  knov  how  It  would  inflav&ee  tbe 
jury.   fh«jr  h»T«  ae«B  her.  Before  they  taw  the 
pioturo  they  hsd  8«en  h«r  In  the  oouTt  roe*.   fb« 
f&ot  la  what  Is  writtan  under  this  lotuT«,  th«y 
•ay  ahc  la  auing  for  this  sua  of  «oB«y  isnd  she  is 
avlM  for  injuries,  and  STen  if  tb»  injuries  sr« 
oonsidcrad  thay  eaa  only  oonsidor  th«  evidenoe  froi 
the  witaaae  atftad  and  the  nnoasaary  proof,  the 
legltlaate  proof  thnt  ^n  be  put  in,** 

ve  beliewe^  ata  the  court  atated,  that  the  appe%rince  of  the 

plaintiff *8  piet«ure  with  the  subjoined  artieXe  added  nothing  to 

the  inforaation  wtaioh  the  jury  already  had  about  plaintiff  »ad 

her  olsia*  loreorer  there  waa  no  showing  amde  that  any  of  the 

jurore  hnd  aeen  or  read  the  Artiole,  and  oonseouently  they 

eould  not  have  b^en  inflvieneed  thereby. 

Wken  plaintiff *a  aK>ther  took  the  wltaeas  stead  the 

following  ooourred: 

*Q,     And  with  whoa  were  you  living  th«rcT     Of  what 
did  your  fasily  conaiatT     A.   My  huabaad  • 

Mr.   iilo(MU.ngston:     wait  a  oiinate,  that  iaB*t 
e<»pete&t  for  any  r^urpoae,   if  the  court  pleaae* 
The  Court:     Sua twined. 
Mr.   Johnston:     la  your  )|usb»ad  liwlagT 

UT,    Blooaing^Bton;      That  is  objected  to   if  the 
oourt  ple&ae* 

4.     He  ia  not. 

Itr.   aiooalngston:     wn.it  »  ninute. 

The  Court:     Don't  ajaawer. 

ur.   Johnston:     I  think  X  hmwe  &  rl^t  to  account  for 
the  wltaeaa«  your  Honor.     That  la  what  I  aai  doing. 

Kr.  BlooBlngaton:     fait  m  aritouto.   l.«t  ua  go  into 
•bnabera.* 

Out  of  the  presence  of  the  jury  defeadstnt  «owed  to 

withdraw  A  juror«  contending  that  the  oueatioa  was  lorproper  OBd 

ealeulated  to  appeal  to  the  «ya]mt|iy  of  the  jury.     The  oourt, 

howerer,  denied  the  notion,  ^nd  we  think  properly  eo.     Oefeadaat 

cites  the  o&aea  of  Ho^arthy  ▼,   S-iring  Vr^llev.  233  111.   479,  aad 

Jones  »  Ad«uia  go.  ▼.   qfiorge.  3?7  111.  64,   in  support  of  its 

contention  thet  those  questions  were  pre judieisil  and  constitute 


-  a  - 


9it    tii    «3(B.STi-' 

#^«lw  "M5     Tat??:?- 


sb^ittirdoe  SJtl^roXXdl 


%4t  \l    erf-  ftft.:^,-^  ■■ 


«#««  •!  ftil      .. 


.•xf-j^rju^.  .r*KOf:      :r3C«n;,'  Si^f 


»c 


<^  ^  f  ^      .'•r''  ■       «  ■  <       -t 


'bfl»t«b  xti 


■  <■(.■) 


c.; 
baa  T» 

bmM  4«t*  •III  &:''r.  vS:r.        ■ 


-  6  - 
rcT^rsible  eTror.      ka.  exnaiimtlon  of  th«9«  ttltatloas  9k9w«  th&t 
ift  th«  first  e:i««  9  statesent  ««•  aftdt  to  tlii«  Jury  thiit  app«ll«« 
littd  a  vif«  and  :n,7«  ohlldr«&.     I^e  «9«irt  «mld  tha^t  tlk«  only  objeet 
of  this  ataiteaiefiit  oould  hsTo  le«a  to  «a^«iie«  the  dimage*  1^ 
getting  b«for«  th«  jury  la  an  lapropcr  fusd  uttprof««8i9nftl  »attn«T 
fetct*  e:^Ioulat«d  to  arett««  their  syaiimthy*  ^iob  oouasel  know 
oeruld  not  in  a  Icgltiaat^  way  bt  brought  to  their  attatttloa.     In 
t&«  •«o(Hm1  onto  a]^p«lioo  vas  alXoved  to  prove  that  h«  was  a 
sarrled  num.  and  had  thr««  ohildrea.     this  eridenoe  wajs  objooted 
to  «nd  thf^  objeotiim  orerruiod.     ?h»  court  in  its  opinion  stuttss 
that  the  dajnages  reoov«rabi.s  eouXd  oaXy  bs  eoatp«n«atory  %Bd 
thnt  therefore  tha  do«estio  r«iations,fiaaaelal  standing  and 
oirouastanoss  of  the  ^arti«a  vers  irrsierant.     In  both  of  thoao 
ssaoos  the  iprebable  lose  of  flup)x>rt  by  the  families  of  the  plaliH 
tliie,   if  shava»  night  eonstitute  ».n  element  in  the  aeeessaeat  of 
dA«age  and  the  faedLly  relationships  injected  into  the  trials 
were  therefor*  manifestly  iaproper.      In  the  ease  before  us,  how- 
ever*  the  mother  is  not  the  plaintiff,  nor  is  she  interested  in 
the  result  of  the  suit*  nor  eas  i^er«  ^ny  stteapt  to  shoe  that 
the  aother  eas  dependent  uipon  the  plaintiff  for  support, oare 
or  aaint<pnanee.     The  only  purpoee  of  the  ouestion,  as  stated  by 
••«a«el,  tms  to  shoer  thsit  plaintiff's  father  iras  dead  and  thereby 
aeoount  for  hia  absenoe  ae  a  witness  in  the  oaae. 

The  reaaining  incidents  have  to  do  Hth  alleged 
flirtations  of  the  plaintiff  etth  one  of  th®  jurors.     An  attorney 
named  araTtn  reported  the  matter  to  defendant* e  oounael.     The 
eourt  interrogated  Oxaven  out  of  the  vxe*9na0  of  the  jury,  and  he 
testified  that  he  had  seen  the  plaintiff  smile  and  at  the  ease 
time  one  of  the  jurors  also  sailed,  but  that  he  oould  not  say 
positively  ehcjiiher  they  were  sailing  at  eaoh  other,  although  it 
appeared  so  to  him.     ii^t  the  same  time  ooaplalnt  vas  made  to  the 


al      ,f(9i  t^rtif  of  iffi-^iiViii  fits  t«*  »i«»i#i8*X  *=  iti   *«»fl  ItlcM© 

ft«#o«t<dQ'  »«•  *iik»ftJrvft  «<<^     .fl#«&£i(i[a  «»««fi^  kmd  tm»  atm  bBirsmm 

aX>''i73  ^iJ*  fc*«i  &«nft»»:,  '^Wfii sift's  Hfiia^t  f*J?  Mt^  t;\-f»?.b 

ttf  b»3Mi9  UMt  «jraiit«»«frs  ««f#  Ic  .   '-i&Jtm^ttilttm  to 

br>.  ';xD   rftlnf  el)  0#   -'"-■''   ---—-.'■■--■'         f-5rt*fs«lf   «»"l<t 

^       toa  ikiffoo  t4  tmAt  iud   ,f>^>iX««  obX«  •Y»x«rC  ^^  ^o  *<ki  ftautt 
•iff   o^  •t«R  fjev  ttilfiltjmtip  ttKlf  MUM  <    e«  l>»tiv«-^<;« 


-  ?  - 

court  that  rlmlatlff  bad  tAlked  to  th«  «if«  of  on«  of  th«  Jurors* 
and  ftffldxTit«  of  Marg^TOt  d&ic.«7  s^ad  Aiuaa  Qaako,   tvo  of 
dofoadafit's  vltB««3«s  who  bad  alrotidy  testified  aad  ii«7e  sittiag 
in  the  oourt  rooa*  w«7S  pTesented  to  substantia ts  tbis  obsrge* 
Tb«  affidnvlts  state  in  substaaee  tbat  during  s  rseess  plaintiff 
sad  one  of  her  witnesses  sat  oa  the  sa«e  beaeh  la  the  ooxrrt  rooai 
t^stber  with  a  Juror  and  his  wife,   %nd  they  all  vere  apparentlf^ 
sailing  aad  frisadljr  to  eaob  other,     (^e  raroells,  of  the  Soule 
Seoret  Serrioe,  engnged  by  defend?*nt   to  vatoh  plaintiff  dutiag 
the  eourse  of  the  trinl,  contradioted  the  effeot  of  tbes* 
affidsTits  by  stating  to  the  court  that  during  tbis  sajas  reeess 
bs  observed  plaintiff  sitting  at  the  lawyers*    table  aiul  there 
pointed  b^v  out  to  his  aten  so  that  they  might  observe  her. 
The  record  alsc  iOontains  an  afficiavit  of  the  Juror  «b#  is 
alleged  to  have  sailed  at  plaintiff,    denying  suoh  action  and 
stating  furthi^r  that  his  wife  w^s  yresent  in  the  court  rooa 
vaitlag  for  a  reesss}   that  they  bad  only  reosntly  been  warried 
aad  wars  hawing  dtwestio  difficulties  <itnd  that  she  bad  ooae 
there  to  talk  to  bia  luring  recess ;   that  bis  wife  had  not  eoB> 
wersed  witb  plaintiff  nor  that  he  had  at  any  tiae  dlsouseed 
the  oase  witb  bis  wifs.      irhilc  suob  eonduot  on  the  part  of 
litigants  is  Manifestly  improt?er*  If  ooaaitted,   it  apt^ears  that 
the  trial  court  investigated  ths  ol^rges  and  eatisfied  itself 
that  no  iaproper  influenoe  had  beea  exereised. 

It  is  ele^rly  the  rule  in  tiiis  st^.te  thr^t  if  the 
reviewing  eourt  is  usable  to  aooount  for  the  slst  of  th«!  verdict 
by  any  reasonable  view  of  the  evid<moe  exoept  upon  tbp  theory 
that  suob  verdiet  was  the  result  of  passion^  prsjudioe,   or  a 
aiseonoeptioB  by  the  Ji»ry  of  the  evidaaoe  upoa  the  question  of 
4aaag«««  it  eaaaot  be  cured  by  the  allowance  of  a  real tti tor. 
Richter  v«   Tegtaeyer.  167  111.  A'sp,   478;  giehl  v.    ^  inkier,  164 


«a90ft7  Meu**  eitft  B^i'^- 

•tsrff    IhBS    9idiR*     *•!«{ , 

«o©«  truoo  ««fi  111  *fii«es<ta 


fttfl^  1^1    I  A/ft   AtAf*   fiir 


-  8  - 
111.  App.   358.     The  T«ooTd  la  thla  esaa,  hovtver,   does  not 
iBdloate  thait  the  Jury  hAsed  ita  verdiot  upon  the  for«^^9ing 
laoidente  aor   th«t  they  vere  sv&yed  hy  iuk  prejudioe  or  p<%0»ion 
reaultllKK  iherefroa.     The  ewaee  cited  in  defend/mt*e  hrlef  to 
•ttpport  Ita  oonteation  th%t  prejudice  la  preeuasA  fr«i  the  f»ot 
that  the  Juroxs  vere  taijced  to  hxt  not  appiion||Ie  to  this  otse* 
All  of  thea  exo'-'pt  one  are  erlaliml  ea«es,  «here  the  bailiff  a 
la  ohi^rge  of  the  j\a>ies  allowed  ladlYldu»l  aeabere  of  the  jurlea 
to  beeoae  aepAmted  either  durln^^  the  oourae  of  the  trial  or 
while  their  T^rdiot  ««b  being  eonaidtfred,  and  the  oourta  siar^ly 
held  in  effeot  thbt  juriea  ahould  be  proteoted  froa  eTerjr  la- 
proper  influenoe,   but  that  %  failure  to  do  ae  eould  not 
absolutely  #x  without  soae  evidenoe  thnt  prejudice  or  injury 
had  resulted  tberefroa  ritlate  «  yerdiot  or  oonatitute  a  eanae 
for  a  aev  trial* 

There  reaaina,    therefore,   only  the  queation  i^  ether  the 
▼•rdiet  wa*  eTooaaiTe  with  referenoe  to  the  iajuriea  auat^ined  by 
{tlaiatiff.     Upon  thia  <]ueatioa  there  ia  a  aotea  of  eonflioting 
eTldeaoe  ooaavaing;  the  greater  portion  of  a  reoord  of  arore  than 
1«0'}0  pagea.     sren  the  manner  ia  whioh  the  plaintiff  fell  whoa 
aho  beoaae  injured  ia  the  anbjoet  of  oontroreray.      Defendant 
Inaiata  that  according  to  the  teatiaony  of  witaeasea  and  other 
oirouaaV^noea  in  eridenoe,   ahe  atxiabled  forward  and  fell  on  her 
Tig' t  knee  and  haada  and  that  a  fall  ia  thia  amnner  oiaikld  not 
poaaibly  hare  iajurod  her  knea,  rertebra  %nd  abdoainsl  parte  all 
at  the  anae  tiae*     Fiaiutiff,  howeyer^  oonteada  that  ahe  plnaged 
forward  with  her  right  leg  froa  the  enee  down  flexed  underneath 
bar  thigh*  laading  partly  on  her  knee,  right  hip  and  the  baae  of 
her  apine.     She  olaiaa  to  hare  auat^iaed  fraotur'^a  of  her  kaae 
eap  and  of  the  right  lateral  prooeaa  of  the  fifth  luabar  Tertebra, 
beaidea  other  aeres injuriea*     Theae  are  denied  and  ainiaized  by 
dcf«ad?nt«     The  record  oonteiaa  the  t«atlaony  of  nuabvoua 


«<>tti»»  «iitt  tU  l>T«MMT  MT     ••££   •<MA  vIXX 
act««^Q  ««  *«iAi»t»«i  «»  i(^  Ism'xmtm  »«•«  y*^  '^<^  ''^a  mtmthi^ai 

&iq|AttXt;  m(«  *t4f»  atiistneo   «T«^rtt«Oil  ,S'U^.Mt«i'<     .»ftX^  ^a^  ti(#  #« 
>o  •994  9At  kmn  ^m  tOs^tt  «**iU  r94  «o  vi*^«<l  ««iiM«i  ^it%Mi  vM 


vltiiMises  upon  tk«  ohmraetc^T  of   r>iAintiff*5  injuries  ^nd   t'hc 

•l«a«Bt8  of  fi-*B»ge»  to  b«  con»ld«T«4  by  the  Jnry,   X-ray  pheto- 

(raplis  are  in  «Tldenee  to^^ther  nlth   cxplanatlonti  thereof  by 

cxp«rta«  »11  MAriBg  oa  the  nature  aa<l  extent  of  tb«  la^rle*. 

Th«  jury  had  all  this  eyldenoe  before  thea,  heard  th«  teatiaoay 

of  phyalolains  »iul  lay  vltnessst,  aad  had  aa  opp'Orttmlty  to  pa.«9 

tt|voB  the  sredibiiity  of  all  whQ   testified  %nd  to  detemlae  the 

faota  la  the  ease.  There  Is  nothing  to  Indicate  that  they 

arxived  et  a  verdlot  vpoa  any  baele  except  all  of  the  erldenee 

produced.  Uo   <ruestlon  ia  raised  as  to  the  adalsslbllity  or 

is 
incompetency  of  the  eTldence  nor/any  objection  aade  to  the  la- 

structlons  gl^en  to  the  jury.  Froaii  a  careful  examination  of  the 
record,  as  fihoum  by  the  abstract,  ve  cannot  s^y  that  the  irerdlot 
is  oontrairy  to  the  s^nlfeet  weight  of  the  erldencet  or  that  the 
jnry  aleconeelved  the  eTldeaoe  as  be9.ring  upon  the  gueetion  of 
d«asgee.   >:eTer?tl  salient  facts  appear  ia  the  record  and  are  not 
seriously  disputed.   Plaintiff  was  confined  to  her  bed  for 
approxinti tely  two  months  with  splints  s^aA   bandages  on  her  leg  aad 
body,  one  extending  from  her  ankle  to  her  hip  «tnd  another  from 
her  hip  to  her  dhouXders  vlred  in  such  3.  position  as  to  preveBt 
may  moTcaent  of  her  body.  She  lost  about  thirty  pounds  during 
this  period,  suffered  noute  pain  !%nd  her  u^efuXnesa  as  an  enter- 
tainer ia  daneing  aind  draaatics  was  lapaired  for  a  considerable 
period  of  time,  if  not  peraanently.   The  ▼erliot  vas  reduoAd  to 
tl4,000  by  remittitur  and  ae  belicTe  that  there  ia  abundant 
•▼idsnue  ia  the  reoord  from  which  the  jury  aay  well  have  found 
injuries  sustained  by  plaintiff  to  that  extent.  Xcoorl[lngly  ve 
BTe  not  inclined  to  disturb  the  judgment  ae  remitted,  either  oa 
the  ground  of  its  being  excessiTe  in  the  light  of  the  evidence 
bearing  upon  the  character  and  extent  of  the  injuries,  or  beoause 
•f  the  incidents  that  occurred  during  the  trial  of  the  ease. 


•Iff  •aXdiiz 
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-  10  - 
Tb«  judgment  of  t.h«  Superior  Court  will  therefore  be  afflraiedl. 

WILSOAy    P,J,    AHJfJ  HSHijiL,    J,    CONCUR. 


-  Oi  - 


flUaSPORTATIOH  SAJUC  OF 


CHICAGO. 

260  I.A.  6  25 

Opinion  filed  March  U,  1931 


MR,  JUBTICs  rRlSHO  delivered  the  opinion  of  th«  court. 

Plfiintlff  brought  sn  sotion  In  the  lluniei?>?il  Oourt 
of  Ohioago  to  reooYor  $350  «nd  iat«T«st  for  th«  eonTersion  1»y 
defendant  of  the  vrooeeda  of  «  eheok  for  aaid  aua.  Trisl  was 
had  before  the  oourt  without  &  ^^xj   sad  judgment  entered  in 
favor  of  defendant.  It  is  eought  by  thl«  appeal  to  reverse 
that  judgateat  and  prooure  the  entry  of  n   judgment  in  this  oourt 
In  favor  of  plaintiff  for  the  aaount  of  hie  olaiei  together  i^ith 
Interest  thereoa. 

Plaintiff's  etateaeat  of  olaia  alleges  that  the 
defendant  aearstted  s  cheok  d^ted  oeomdMr  1«  193e«  payable  to 
his  order  in  the  sua  of  t^?oO,  draea  on  the  defendant  bank  by 
the  state  Jevelry  Cmapany;  that  the  endorsements  "Max  Grossman* 
Rose  Pritikln*  thereon  are  a  forgery;  that  the  defendant  paid 
said  oheok  to  the  X>»tional  ei&nk   of  Coaateroe  for  the  acoouat  of 
Rose  Pritikin  and  converted  the  proceeds  of  s^id  check  to  its 
ova  use  by  reason  of  the  paya«at  thereof  on  the  forged  enlorss- 
■•al. 

Ills  affidavit  of  aerite  filed  by  defendant  alleges 
that  the  ohsok  sued  on  vas  endorsed  in  the  aaae  of  Hsx   arossama, 
Ross  Pritikin  and  The  Hatioaal  Baak  of  Oonweree*  ^nd  was 
deposited  by  Rose  Pritikin  for  her  socouat  and  credited  to  her 
ia  said  bank  about  Deoetfibt-r  4,  1926;  that  Ro^^   Pritikin  was  the 
agent  nnd  eaploye  of  plaintiff  and  vas  carrying  on  his  business; 


)F^    ,.,. 


i  ♦ 


•OBAOiHc  TO     *i  (to  nm  ion*"" 

XSei  ^li  doitOi  bein  BQlaiqO 


■«w  Xi*lifT      .»«•  feJtJ8«  t<>"5   MtHutf»  p  t«   «8l»*«»oT^   »fC*   to  t«efeir»t9f> 

dtt^  t94t99&t  mXaln  s*'  "*-   *s'ra««*  »-"   —*    ♦Tltalalq  to  ^orut  iii 

ndi  tBd$  ft»s»XX«  ttiaXo  to  taax^^&iw  a'ttUalAX^ 
•^  sitfaxaq  ,#WX  «X  YMteooM  *•!«{>  i&»'fe  t,  kUtmmuu  ttuthe^fb 
Xtf  iceid  ianiya^y^b  94$  au  strntmh  «^  ^lucf*  ^Ai  aix  Y»£;to  eXd 

l»iaq  rftebnotsJ)  ^i  Hn{:f    {f^ogsot   «  *««  fio«Y»|{#    "ffiJ(i#iT<{  ••0)1 

to  tffifoooA  •($#  lot  ofrsfflBKOO  to  Mc4e  X«ael#«K  04^  o^  j(ooi(o  l»Xiio 

9H  ot  MtMKo  fiiiffo  to  abooooT((  »iM  iborv9Taoo  luif^  flX;;£i»lt^  oo«JI 

<Hio9o6«o  boycet  oef^  no  to»i9«tj  #a»9rxJK9  orff  to  mooooy  y<'  **^  a«o 

•««o> 

•oioXXa  tnpba9\^h  i«r  feoXlt  otM^Mi  to  ^iYxJbltto  orfT 

«««M00tf)  xj«  to  oa«8  •lit  ai  frooiroBao  aov  m  Maro  jfoorfo  otft  tfl<l# 

B«w  lm»  «oonrom>oe  to  itfoK  nmt^lfJiM  »({T  N(«  aUi#lv^  oooX 

fd  o#  !>o»lM»-so  hAi  ««»oooo  TO<f  Tot  aXlX»l«<t  ooo«l  ttf  bm4fo^b 

9tlt  •Mw  mltIHr%  oooA  #Mf»  |M«X   «>  T«Mf«oooC  #»•#«  iaa^  tiM9  al 

;«»»/ii«ud   «ilf<  BO  3|fliTX'««0  «••  *««  ttittfiolq  to     •XOl^m  *«>*  tfloio 


-  2  - 
that  oa  or  at>out  0«H>«iai)»«r  1,  X926  sfa^  drew  aisong  others  a  eh«olL 
oa  hmr  aocount  in  th*  Rational  £$aiik  of  Ooaaeres  for  1350,   pajml)!* 
to  tho  plaintiff,  and  endorsed  aad  dftpositod  th«  taao  la 
lorftsaa  Sationai  Bank  to  the  oredlt  of  the  &oeouat  of  tbc 
pXalfttlffi   th%t  the  oheoke  drawa  to  the  order  of  plitlntiff  oa 
tho  Ketlonal  E%ak  of  Ootajieree,   totalling  ?1,0X3*16,  were  thereaftor 
preecated  to  the  Mational  3ank  of  Ooau&sxoe,  endorsed  in  the  naae 
of  the  plaintiff  and  Forea»a  Mational  Q^nk,  aad  irere  oa  Ooeevber 
6»  I936«   paid  aad  charged  to  the  aeoovuit  of  Hof;e  ?riti)cin;   that 
tha  aai^Oat  of  aoney  evideaoed  by  the  eheok  euod  oa  and  others 
<nM  credited  by  the  Foreaaa  national  Baak  to  the  aooount  of 
plainitff,   or  applied  upon  indebtedneaa  due  tnm  plaintiff  to 
■aid  i»inki   that  the  plaintiff  received  the  full  aaount  of  aoney 
eTid«aoed  \9f  the  oheok  9M0d  on,  aad  that  defeadaat  has  net  ooa> 
▼wrted  the  proceeds  of  s'i.id  check,   as  aileg^^ed,   but  that   the 
saae  werre  paid  to  the  plaintiff • 

It  is  oonosded  that  the  endorsement  on  the  oheok  la 
eusstioa  ims  aads  by  Base  Pritiicin  without  plaintiff's  itno«rledgs 
or  consent,  but  defendant  contends  that  plaintiff  received  tkt 
proceeds  of  the  oheok  sued  oa,  suffered  oo  daaags  bf  reasea  of 
the  forgery  of  his  eadoraeoaent  thereon,  and  thsrefara  aaaaet 
■alataia  this  suit  against  the  defendaat* 

The  facts  disclose  that  Aob«  i^itikia  had  beea  la 
plaintiff's  eaploy  for  about  nine  ysafs  prior  to  Deoeaber  l, 
1936;   th<^t  her  duties  m^r*  thoss  of  a  secretary  and  attaographer 
aad  included  authority  to  imke  deposits  for  plaintiff  at  his 
bank;   that  the  oheok  sued  on  bearing  plaintiff's  forged  endorse* 
aaat  and  her  owa^   together  vith  other  ohesks  totalliag  tl600» 
wsre  oa  Dsosabsr  1,  1936,  deposited  by  her  in  the  Sstioaal  Saak  of 
eanssras;  that  «&  the  saae  day  she  drsv  tiro  oheoks  for  IS&O  eaoh, 
ItayabXs  to  plaintiff,^  aad  dsposited  thea  to  the  credit  of  his 


-  1  - 

•li»\mi  «eesis^  'xot  tnttuvioO  U  tsu^  iMmlt»%  tit  ai  tci;o$«i»  t«rf  Ae 
oi  Mtjctt  wf^  bm4l99fi9t  bm»  k^Wtmtm  baa  ,!ttl#&U£(j  ftd*  •# 

%aum  9di  Hi  btftrmiasi  «££itsxc&al^  to  j^am  ijuieil^  d(f#  ol  b»ti[»t»tq 

Y»aQt«!  te>  tmnaMi  Xi«t  «<(^  ^•viagtO'X  tti4KX«Xci  »<!#  }«<fjt   ;<afi<l  ti«a 

nlcttttiiAlii  »rf*  c^  fcts^  ftav  9«i9« 

,j.  YOdsaotC  <»i  "ifltH  9%t:9\  AOJta  tiiod»  tet  fOXqii*  «*1:tlliii«X<i 

tXd  t»  WliaiiMl^  Tot  ttli«o<|«l»  oJUiwi  ot  i|;#iiMi!;rtf£  JboAnXoffl  Imm 

«00tit  9«iXI»4rotf  tlooda  t«4ttt  Htl-w  %»4*9^  «A»o  7«»4  Jba«  iimm 

\o  lUiofl  i^oX^oK  orfl  aZ  %»ti  !«(  t»<»#l«o<:)«»b  ««S8X  «X  -xo€r«9o»Q  jk>  o:»« 

ftfoao  Oa&l  wt  Meodo  o«r  ««xi^  o4«  fjt^  mk^io  o<f4'  «»  #a4«   iooitMnt^O 

•  iff   lO    4i%0Y0    OiU   O^   «*<f^    l>««iB0405   l»lli(   '«tli44ll«Xq    «tf    OXttO^OQ 


-  3  - 
aocouat  la  the  ForesaaA  Natlojml  ^nk;   thst  when  tb#8e  two 
ohooka  w6re  first  present«d  to  th«  amnit  of  Ooaaieroe  i«tf sent 
thereof  was  refu««d  bt^cause  tb«  oheoka  ivltDt  which  l^osn  Prltikln 
had  oTeated  her  aoeouat  with  the  letter  bstak  hikd  not  ol»Ar«d; 
that  subsequently  <Mi  Dee«abftr  S,  ld36«  »oae  flTe  oheoks,  pmjr%bli» 
to  plaintiff  aiad  drawn  by  Roa«  Pritikin  against  her  aacount 
with  the  Bank  of  Oomaeroe^  were  preeeated  to  %%&%  bank  for 
pa7«ent  and  upon  th9  endorsement  of  pl?iintiff*«  mum  en  e«oh 
of  thoae  oheoke  being  gwarmnteed  by  the  Poreisan  mak,,   tho 
Bank  of  CcHaaeroe  paid  to  the  Foreir^n  Bank  61013,1@  &nA  oharged 
tho  aaount  to  the  aeoount  of  Eoee  fritlkin  leaving  ft  balanoo 
of  ^16  in  her  aoeoimty  which  wa«  j^id  to  her,  etnd  together  with 
the  return  of  one  of  the  oheoke  deposited  by  her  on  aeoembor  1^ 
I936«  oXooed  hei  aeoount  with  the  b«ink, 

Tho  aole  Question  of  faot  thus  presented  is  whether  the 
two  c hooks  of  Dooeaber  1,   1936,   for  ?350  eaoh,   drawn  by  f?o8« 
Pritlkin  on  her  aoeount,   rmymbie  to  plaintiff,  and  deposited 
with  tho  Foroflwn  t«^nk  for  plaintiff's  !%eoount  and  paid,  constitute 
rooolpt  by  plaintiff  of  the  prooeeds  of  the  oheok  sued  on. 

Fialntiff  argues  that  f500  of  the  oheok  of  the  Sank  of 
Ooaasoroo  was  used  to  pay  %^o  oheoke  dr%wn  by  Soae  Pritlkin  on 
the  l^'^ke-Btate  a^nk  on  Soweaber  22,  19?M,  and  not  the  oheok  In 
question.     These  oheoks  were  pajrWfclo  to  plaintiff  a^nd  returned  by 
the  latter  Hwrnk  for  l^iok  of  sufflolent  funds,   but  plaiatiff's 
aeoount  waa  not  debited  therewith,      whether  the  roreaan  Bank 
oharged  the  inocount  of  plaintiff  with  1500  on  aosount  of  the 
two  oheoks  of  MoTe»ber  32,  193$,  or  held  the«  as  unpaid  Itoas, 
ths  result  would  be  the  saae,  beosiuse  in  either  ewent  plaintiff's 
aoeount  recelred  the  benefit  of  fSOO  when  on  Oseember  3,  1936^ 
the  Bajik  of  Ooawtreo  delivered  to  the  Forewan  sank  its  oheok  for 
$i013,16  in  ;wyttimt  of  fiwe  oheoks  drawn  by  Hose  Fritikin  oa 
the  Bank  of  ao««ero«  and  payable  to  plaintiff.     For  If  this  payaeat 


-  f  - 

oirf  *>e«fff  mf^  t-r*,f  ;iimgt  Uaiotfa^  nwmtMl  9dt  mt  tmm99M 


f!0    -'i:'.  4,3  i'Z  * 
-it 


■.:;tv';vr;?^    re    3^<:?.^?r   fl^f  if'i'^-*::! 


.il    iTrin/!©  ©if?    ifoii  l>tt/i    ,dl>'ffi    »S& 

toll  'i99tln  ttl  *aa&  atufx^^  ^dt  mt  hnxtfrtlub  t^namnoO  \o  tai:!e.  iitft 


u4t       lui^^l'^llh 


-  4  - 
Il«4  »et  'men  sade  l>y  the  BnaiE  of  Oeamttxee  to  the  ioremtM  fttmkp 
tht  lAtter  -roiaid  i»nife»tly  have  charged  pialtitlff*8  ftoccmat  vltfa 
the  ftoount  of  the  two  bad  oheoks  as  unpaid  Iteas*     t«  therefor* 
toeliere  the  trial  eottrt  properly  found  th%t  plaintiff  reoelired 
the  aaouat  speolfled  la  the  eheok  imed  on» 

flie  law  ap|)Iieable  to  the  foregoing  facte  Is  ole«rl7 
eetsibi.lshe<l.      It  is  eoadedod  th^t  a  IWAk  pAflng  a  bheek  on  a 
forged  eadorseaent  is  liable  to  the  payee  of  the  oheok  in  aa 
aotioa  la  tort  for  the  oonwerslon.     H'ssaeXl  ▼,   St^te  Bank  of  '<fe«t 
Fttllaaa*  210  111,  App.   373;   'j^noh  ▼.    Fort  Qearborn  s^'-.tlonal  Ba.a]|:^ 
33S  111*  517,     But  where  the  payee  receives  and  retains  the  pro* 
•ooda  of  the  oheek  sued  on,  eiren  though  the  aoaey  ima  obtj^laed 
through  the  fraudulent  or  un»uthorlzed  endorsesKent  of  the  cheek 
by  hie  )^geat«  he  thereby  r«itlflee  the  uxmutborlsed  act.     It  was  so 
held  in  the  ease  of  Sh&ffner  ▼.   Sdtierton^   13  111.  App,   134,  whioh 
is  alAll&r  to  the  ease  before  us.     There  an  a^cnt  of  plelutlffj, 
without  "fsttthorlty,  endorsed  plaintiff's  naae  on  8(Mie  fifteen  oheoki^ 
eoUodted  and  paid  over  the  aeney  to  plaintiff,  who  aeoepted  and 
recelY^d  ihe  saae,  and  the  court  held  that  pl"!ilBtiff  irouid  not  be 
pernitted»  while  holding  the  aoney,   to  ©ilege  the  agent's  want  of 
authority,   but  ooastrued  the  traasaotion  as  a  ratification  of  the 
agent's  imsuthorlred  %ot». 

There  being  no  other  error  assigned,  we  are  of  the 
opiaioa  that  the  Judgaent  of  the  trial  oourt  should  be  affiraed. 

ArriRMIO* 


-  4  - 

•«tt««#i^  •t     .iHW^^i  ^i^jn;  9*  9$i9»fU>  ttMf  p9$  9iSi  to  ittvomti  9ii* 
#  ire  J»9^  ^  snit^  io^  »  *^^  MM»<Mi^  si  #I     «i»d«iidrtts9 

iiH'B  ij^ffwiitiitif  mintn  nmi  «▼  iisjssii^  «^^^  •^k^a  •^'^i  ^^^  «xiB«xxir9 

"tn^  94»  mmlf>i*'t  Imt^  ««vi«»Q«ii:  »9%»~:   ^^$  »t»£(«  #«^     .tid  •XIX  fi|S8 

ie«<fo  ttdi  to  fi$»fl»«T^»iMM  it««l-x&iirA/£(«i«  t     ^-      -*«tfRtt  Hill  tf^tforiif^ 

rfoiif*  «Mi   t^A  «i>iX  ^  >ifio^taLa%2   •¥  JMllMt  ^^  *»<**  *^^  <i^  J^^^^ 

q^*»ifO  A^vtm  «AO«  ISO   M-.a/5.  B  •ltli«i./ufj  a«tti;olj««   ^y^itcf'^iia  tantUtM 

><i  toil  bJuB**  ltll:r«laifl(  J-rJt  frl»/if  #««i^o  *rf3'  J>-  •rl»d«« 


IW 


XAL  FROI 


or  oslOASo. 
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Opinion  filed  March  11,  1931 


MR.  ^QdflOS  FRXKMD  deliT«rftd  th«  opinion  of  th«  oourt. 

Tlhl*  is  fttt  app«Al  froa  n  judgateat  entered  hj  th« 
Vunlcipad  Court  of  Obioago  for  $6e«aO  i&  t».y«t  of  plaintiff 
for  daaagot  tttstaincd  to  hia  flask  autoaobiie  1>ir  rnisoa  of  a 
ooliision  with  deftndi^tnt*8  Buiok  at  tbo  intersection  of  63nd 
strsst  @nd  'imoB  &Tentt««   in  Obioago^   Illinois.     The  ease  was 
tried  before  tbe  eourt  «itbot>t  a  jurj.     ?l«i^intiff  filed  no 
^rief  is  this  oourt* 

The  aaount  of  the  judgaent  is  not  cuestioned.     The 
sole  coatrorersy  relates  to  the  aanner  in  xrhioh  the  ooliisiea 
eeourred*     frea  the  STideaoe.  whioh  ie  quite  as%ger«  it  appisara 
that  9laiatiff*^s  vifs  was  driving  his  o«r  la  an  easterly 
direotlon  on  63nd  etrcet.     I}efendant  was  drlTing  north  on 
tTaas  ayeaue.     the  o»rs  crolllded  at  the  int^^rseotion  of  the 
two  streets.      Two  vitnssses  testified  for  plaintiff,     Olaf 
lagausaon  stated  that  be  was  walking  south  on  trm.nn  aveaus 
assr  the  ooraer  of  ©and  strc««t,  ^nd  first  observed  plaintiff's 
oar  ooaing  fro*  the  west  at  ten  or  fifteen  ailes  per  hour* 
And  thi^t  it  wfts  right  up  to  tbe  intersection  of  the  street 
when  he  first  saw  it;   that  defendant's  BuiAM  was  prooe^diag 
north  oa  iCraas  sYeaus  at  about  twenty  or  thirty  ailes  per  hour} 
that  the  3uiok  hit  the  Mash  oausiag  dniaagc  to  the  fenders 
and  running  board. 

ThosKS  Murray^  another  «itn«^s8,  testified  that  he  waa 


jKAC^-i 


XSeX   tXX  ioteil  JbeXn  nolniqO 
.«  1«  a«Hi<wv  fas  disr,:   sir;   ,,3-  jctai 


;>^«ot»&  A9lw  irois  11X00 


i-^eiJt^wn  lofl  s. 


\ii.x 


'tii'i'tv^^'xj'isoa  »Xoo 
*  -' '"     ,-:  .«.  iiooammidi 

!:.:_,._  j.j.>  r    y_30 


1«X0      •ttit*«iflXQ   iu'    .   -jiiXj, 
•jrMVM  »Bi)Vi  (to  fir^n  9r.^^ 
•  •^lifclfiXq  ^vnootfo  ^wtit  ."^ 

«tttOrf  t»q  «aljUi  ir»»t^it    -^    .   - 

SiJill^*oootq  a^v  fliiutt  i*#H  norf* 

•Vftdoot  t^  o^  oSWaI}  sfflMMio  fil««I  sdJ*  lid  tfoiui  •£»  tMsit 

•««  orf  #M(f  J>oXli#«a#  ,te'(a#iv  sod#M«  «x«Vl  tMoifT 


mf  $  m 

drlTiag  OB  33nd  str««t  about  twenty  f«ot  b<^ted  plaintiff *e  car) 
that  h«  had  to  slov  up  because  the  Nash  slowed  uf»  to  sbmit 
twoXTO  Biles  per  hour  in  front  of  his}  thmX   the  Hruiok  «»«  ^ibout 
forty  feet  frcm  hi«  when  he  first  sew  lt»  going  about  t«:enty 
■lies  per  hoar  %ad  that  after  the  eoilision  his  ear  was 
approTiwitely  eight  feet  behind  tho  Mash* 

Dofendant  t(«stifiod  tlMt  as  she  approaohed  63nd 
street  she  slowed  dowa  to  siT  or  eight  alles  per  hour^  looked 
to  her  left  tnd  right»  then  }7rooe«<led  aoroae  the  inteTseetion* 
and  when  About  half  w^y  aeross  she  sa*  plaintiff's  c'\t   ooning 
east  at  about  thirty  »iles  per  hour;  th^t  she  sade  a  sharp 
tvm  to  the  right  but  oould  not  entirely  -iToid  plaintiff •« 
ear*  i^ioh  struok  hers  at  a  point  near  the  front  left  fender. 

There  is  thus  presented  a  oonfliet  in  the  ewidenoe 
teeth  as  to  the  reapeetiwe  speeds  at  tMiioh  the  two  oars  were 
being  driwen  %ad  the  other  oirouastanoes  whioh  led  to  the 
oollislon.   There  is  no  evidence  to  show  whether  the  plaoe  of 
ths  aooident  was  a  olosely  built  up  businesa  or  residence 
section,  nor  that  defendant  oould  hare  avoided  the  oolliaicm 
by  the  exeroise  of  due  c%re.   The  reoord  merely  discloses 
that  each  autoaobiie  proceeded  on  Its  way  until  the  oollision 
eeourred.  According  to  the  undisputed  testimony »  however,  it 
appears  thst  defsndant  had  the  right  of  way,   (See,  53,  Par. 
34,  Chap.  95a  lU.  Rev,  Stat,)   Defendant  in  her  affidavit  of 
■erlte  pleaded  the  eta tuts  in  gmnatnl   terms,  and  the  court's 
attention  ««•  ealled  to  the  fact  that  defendant  relied  on 
the  statute,   «hile  it  is  true  that  havlac  the  right  of  way 
did  not  relieve  defen  »nt  froa  erereieiag  due  oare  and  eautiea 
at  the  intersection,  it  iaposed  upon  plaintiff's  wife  approaeh- 
iac  the  interseotlon  the  duty  to  sufficiently  check  her  speed 
er  step  so  as  to  allow  defendant,  having  the  right  of  w&y,  to 


\%ao   a^YiitaJLttin   boitf^c   i^'i'i   ttaewt  turtle,  tttttt  teSd  ao  yvirltA 

tst^3*  6am  MliM  •fit  9»At  i«ii  lie  tttcrt'i  Ki  twni  x^q  mmltm  •▼£•«# 

X^fit^'  ttnatt  ^ioa  •#!  w4>n  tmttl  tA  M»d»  mill  amtt  f9t  fTml 

Be<^  --^  -tfk  ts^imOM^  nui  nnt\m  t»iM  hmi>  tirerf  t*q  mXIm 

■:„p!i»i  ■  IfiiMf  ir.tiotf«  fisiT-?.  .rail 

»©ff»&i««t   TO  «it«»ie««f  <?«  $llM^  XX*«*Xo   ?»  »«w  *i»ftX9©.«  «tf* 
«*AoXd«lJbi  tX*TflME  fitoo^-s  ftrft      ♦«)^  'f  »«i»ic9x«  »»ri^  xrf 

,^<-   ,      .  ,    '^^o  irfsi«  '»*>  *«^»  •t«»<r<!J» 

•*    •t'*"'  ^«  **SXt  iit  JM^Jf**"'  ,>aAf>tt*t&l>  wofi*  oi    HP  on  oole  «© 


.  s  - 
puis  la  front  of  her  o»r.     It  *»•  so  htld  in  FartrlAge  ▼. 
gberateln^  3^5  111.   App.   309,  Johaaoo  r.   i)ttk«.  347  111.  App,   372; 
Fisher  V,   Johagon.  358  Iil«  4pp»  36,  and  Singer  ▼.   Jroaa.   aS7 
111,  App,   41.     la  Lanartg  t.   Funt.  334  Ul.   app»  180,  it  was 
bold  that  tho  fftiXur«  of  a  driver  approaohlng  aa  lnt<''r«eotion, 
not  haTlag  the  right  of  mtf,  to  ouffiolentijr  ch«ok  the  spaed 
of  hla  o»r  so  aa  to  a^lov  the  oth»r  ear,  having  the  right  of 
«ay,   to  pa«e  oonatltuted  the  prozlsHste  c%uee  of  the  oolxlaioa* 
The  ooiurt  aald  that  "it  mo  the  duty  of  the  driver  of  the  other 
ear  approaohing  the  Interaeotloa  *to  then  atop  it,  or  euffioieat- 
Xy  oheek  ite  apeed,  ao  ao  to  aXlow  plaintiff's  ear  to  paee  in 
front  of  it,*"     1%  votild  aeea  that  if  Murray  following  ttrenty 
feet  behind  plain tlff*a  oar  eould  frcMi  his  rear  position  seff 
defendant's  oar  forty  feet  before  it  r*s«ohed  the  interseetion, 
pleintiff'a  wife  driving  in  her  oar  and  being  right  up  to  the 
lnt«>reeotion,  ae  Itagnuaeoa  testified,  oust  have  obserrod  the 
aps^oaehlng  Buiek  at  a  greater  ctistanee;  and  if  she  vaa  drlTlag 
at  %««lTe  alles  per  hour,  she  eould  undoubtedly  have  eoae  to  a 
•#9P  and  allowod  defendant  to  pass*      Under  the  authorities  it  van 
bar  duty  to  do  ao  and  her  failure  to  aooopt  the  reapooaiblilty 
lapoaed  upon  her  under  the  statute  im9  in  our  opinloa  the  prexi"* 
■at*  aaaoe  of  the  ooUiaion,     ^urtheraore  the  undisputed  evideneo 

•hooa  that  defendant  in  an  effatt  to  n-roid  plaintiff's  on-ooalng 
oar  aado  a  aharp  turn  to  the  right.     The  reoord  diaoloeee  no  «▼!• 
deaoe  th->t  plaintiff's  ^ife  tried  in  any  wi»y  to  avoid  the  oollla" 
loa«     Under  the  oirounstanoea  «e  believe  th»t  plaintiff  f'iiled 
to  sh97  %  violation  of  law  or  aeg;ligeaoe  on  the  part  of  dofeadftnt» 
and  did  not  by  a  preponderaaoe  af   the  evidenoe,   %n  diaolos^d  by 
the  rooord,  a«ataltt  the  allegations  of  her  at^ tenant  of  elala* 
The  jadgaoat  of  the  trial  oourt  will,   therefore,  be  reversed 
aad  the  eaaae  r<!)<iiaadodt 

nvftmtm  km  mmnwrn* 

•XLtOM,  P.J.,   aad  il2BEL,  J.   00K9W. 


1  :     ^'i'    ^   ^J    jC&iii:    05    si   0<l   -XtfO   Si<(  to 

•j*ffio  <?    '   '  -*  •/ft  •i'vf  -ti*  tftrfi-  fei^s  *t:ttO»  flMflf 

Hj   i.«.  >u^xa  «i  vj^  eft  «lHft«A«  %9l  ta%fit>  t^ 

•«•  fioititws^f  »i?^  ©iff  «"'T^    b-r.r«.,  Tfitt*  a»1ti«i»|j(»Xq'  hffliftMr  #••% 

«  a#  <M»o  •▼*rf  t^Bt*  <  ^u©rf  ?»n  »9iic  tTlsw*  #« 

«#«AlMlttOt'  iXjSae    to    VAX   to    ftC.                               :r<«    ol 

ttf  ftftMloein  «ii  «»oii«fciw?'  4oa«t»l}flMr»t^  «  xdi  i9ti  bMk  hn» 

ftM«*r9Y  9<S  «9T«trt*tf#  «IXi^  »T»r6H»  Xa^ct  nA*  to  #«»■»&«(  •« 
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Opinion  filed  March  11,  1931 


MR*  imwnc  FRISHO  dellr^xed  tb«  opinion  of  the  oouxt* 

Flftlntlff  brought  auit  in  th«  ihmioipnl  Court  of 
Chieago  to  reooTer  tho  pureh^so  prie«  of  eortaln  Adv«rtosbiir« 
ehoeker  boards  sold  bf  plaintiff  to  defendant »   in  the  sun  of  t90* 
The  OAse  wxn  tried  before  the  oourt  without  a  jury*     There  wfto  a 
finding  for  defendant  and  Judgment  entered  aooordingly*     This  appeal 
is  proseouted  to  reverse  that  judgment* 

The  oourt  heard  the  oause  upon  a  stipulation  of  faots, 
irhiohf  briefly  stated*  disolose  that  plaintiff  is  an  expert  oheoker 
player  and  the  ovner  and  holdeir  of  «  patent  oovering  a  ooabination 
oheoker  board  and  nuneh  board  printed  on  p'«ssed  papers   th«t  he 
sold  a  quantity  of  these  dSTioes  to  defendant  for  whleh  the  latter 
ngroed  to  pay  the  sua  of  ^90;   that  eaoh  of  the  holes  in  the  p\inoh 
%onrd  oontains  a  slip  of  paper  stating  a  probien  in  oheokera  and 
that  the  objeet  of  the  g^tae  is  to  eolve  the  problMi  in  &  solitary 
g^ae  of  oheokers  by  pitting  one* a  skill  against  the  predeternined 
moTOS  contained  on  the  slip*     t^ihen  used  for  ooaneroial  purposeo 
eustoaers  are  reoxilred  to  pay  ten  oents  for  eaoh  slip  and  prices 
■ay  W  awarded  for  various  degrees  of  skill  shown  in  solving  the 
problems  presented. 

Upon  findings  of  faot  and  law  submitted  by  plaintiff 
the  trial  oourt  held  in  effeot  that  the  boards  in  ouestiea  w«re 
enabling  devioes  in  violation  of  various  provisions  of  the  eriminal 
code  and  ordinanoes  of  the  Oity  of  ^hioaigo,  and  tkat  the  sale  having 


?8i.l»<!?tirA 


,OitAiilTi^0  lOXX 


t«  ttMQ  lmi9tam  9iSf  at  it. 


3!»  »««o  »rfT 


X^»-— ?*  *fM*      ,wt,t:.,-- fh*r«»«5?»«  ha>T.'ii*ft»  fmHaq^i  f>in.^  fn     .•  lot  gtfiftail 

TftQfeiMo  #«»^«  Jii«<  «l  itiiMissliei  f»(lt  ••oXCMiife  ^J^^e^e  t-£'%»lvtf  ^d^ldw 

«6#]f4il  'Sfii  igi»irim  tot  ^iigyye»t«*  ««  mn>iyim&  »mHlr  1(c  t^l^fr«'u'<^  #  hla9 
mmm  *ft<^  Ai  MXotf  •!$#  to  it<Mi»  #a<fir  joei  to  mam  •!#  tj»c7  c.t  l>»«t^jr 

sflrit  :eT»{MK»f'  -rot  h^---  ^9airtMct>  §»▼«•« 

•wi^  a^jhrXo*  Ai  MP»i|»  ijUtJift  t»  Mfttsit^b  ttikJixfst  rot  lwta«M>  *<f  t<» 

•^•f  ff^ftuvq  4Bft»Xtf»zq 
t%l#*l«I«  Ttf  »»t«iMl^j|i  «*«i  1>«A  #0^^    ^« 

l«;AlaiT»  »rf#  to  ttiiolaXvoieit  mimlxsfw  t«  noij;.:! 
talTAif  •i«fl  nttt  ttt€i  hum  «es»oirf^  to  t^|0  vrftf 


-  2  - 

tak«tt  pI»o«  in  tb«  Qltj  of  Ohioa^o  nn4  th*  Stat«  of  IIliaoi«,  tho 

plaintiff  was  not  entitled  to  reooTctr  th«  pu7ehas«  price, 

Th«  faot  that  th«  boarda  aold  to  defen:^  at  «ight  be 

«89d  for  an  iilogal  purpoae  c^^-nnot  of  itself  «ake  the  aala  ilXagi*l 

&ttd  Toid.     It  wss  so  hold  in  l>i^»ult  v.    Io<m  BoTftlty  Co..  304  S.    w, 

863«  vhore  the  court  said: 

"Tliat  Haeb  aerobandiss  sold  on  the  aarket  and  a  eubjeet  of 
.^X«|^14iiR%«  eoi^eroe.  oaa  be  used  for  gaabling  purpoees* 
i«  %•  be  eonoeded*   and  where  the  iserchaadise  has  a  legiti- 
■ate  use  as  veil  «•  a  gaabliag  uae,   before  the    .-Turehfteer 
eaa  vefiMe  pajweat  be  iMstf  aaong  other  things^  prove  that 
the  seller  knew  it  vas  to  be  used  for  unlawful  i^urpoaes.*' 

The  etipttlated  facts  upon  which  the  ease  was  preaented  to  the  eourt 

do  not  indieate  that  plaintiff  bad  knowledge  of  the  use  to  whioh 

defendant  expected  to  put  these  boards,  nor  is  there  any  erideaoe 

or  stritement  of  record  indi eating  the  oharaeter  of  defend!%nt*a 

business,  or  that  defendant  was  eng^^ged  in  9   business  in  connection 

with  Thich  these  baarde  aig^t  be  ueed  unlawfully.  If,  for  inst'^nee, 

the  aerohaadise  was  murabased  by  defendant  for  the  pttrpose  of  res)*le 

to  individxiale  who  aigbt  eaploy  the  baarda  as  tests  of  skill  to 

solve  the  eheoker  probleas  contained  on  slips  in  the  punoh  board, 

the  use  would  be  legitiaate.  On   the  other  hand,  it  may  ««11  be 

that  they  were  intended  for  gaabling  or  g^aes  of  chance,  if  the 

dewioe  and  olan  can  be  said  to  oonstitute  a  giimbling  device,  but  lA 

the  abaanae  of  eridenoe  to  show  such  int«9it  %ad  knowledge  thereof 

by  the  seller,  we  oannot  indulge  ia  the  pr eeuapti on.  The  judgment 

af  the  trial  court  will  tbarefare  be  reversed  with  a  finding  of 

faots  and  Judgment  entered  here  ia  favor  of  plaintiff  for  the  sua  af 

|90  and  the  oosts  of  suit. 

.i:V-p>-£n   *ITH  IIMOIUO  OF  FAOtB  AII8 
j&oauKMT  Br.Rg, 

WILSei,    ^.J.    AHS   Hi:^SL,    J.    aOMOUR. 

«a  find  no  evidence  thet  the  nerohnndise  sold  by  plaia- 
tiff  to  defendant  was  to  be  used  for  an  unlawful  purpose,  and  the 
sale  and  price  being  adaitted  by  stipulation,  there  is  due  plain- 
tiff the  sua  of  ?90  together  with  the  oosts  of  suit* 


•  t  - 

i'Tg*!!!  4l*^  >>  -ana~''tt  »itoq;Ytfcr  tjig^Ui  mm  toI  i^»» 

,;?    ,M  H #|tf«gi^'  «i  bi»d  9m  ••  -JioT  biiA 

•'tilTii'^x  '-i'*«  *)d*  ^7s»<l'»'  Jbfl*  ^hftb^oetfii  iwl  «f  vi 

r^e.-l-,  '  '■■•*  ■■■"ft.?®  «  •«  lltm  tm  »«flr  AtMi 

•<,QMIC\...,       -..-..  — ^    .„      ,_....„    ....    ;^4'    «*»    ti   WftjCOf   ««ii««   vif^ 

•0«»i^iv«  fits  «t»iLf  «i  tfiuQ  ,«lyi;jf«ifl[  99&4it  4i»^  oi*  l^a^*»^x»  jraate«l«A 

^•oAJrtftAJt  xol  «1X     •^Xjitsr.sXASi  i>e«jyr  «<((  tlt^JtM  ^ibjismi  •«•<*  d9iij«r  tfiflv 

«biciKia  deam  9nti  tU  iKilXn  jsro  i>s4ii«t»o9  6®ti&9X<;  <3.9>2<«tjto  ftdt  •▼i;e« 
et?*  IJt  ^e»aM»  to  »«e-«-«  "s.o  s»iai(?»«S  «1»*  k&!tm»t.t)U  ^rtm  %0ti4  m^i 

!•  Kiffi  •<!#  tel  tli^fllAifi  To  ^ov.-'t  al  •t*^  l|»<rfl#ii«  «0.^iit;j^t  Imc>  ntxufCl 

«tioe  to  stMOO  A<<t  Jm«  OQS 


,.C2JXW 


-alAlc}  huh  ftl  •!•«(#   ,fl«l#Alt  .  a 

•#ixf«  to  atvoe  vil^  iftiv  T(»tfl*9oi  .va  «<C#  ttl# 


QITY  STATS  ISVfSTttlHT  COMPAMT, 
ft  Coypo7fttloii« 


wnxoiFA^ 

or  pioAlo. 

260I.A.  6  2C> 


MR.  JCSTXOt  miKXD  deilTered  the  opinion  of  thi»  court* 

OplalOA  fil«A  M  aroU  1X«  1931 
TV^intiff  l>rought  his  action  in  the  ttualoip^l  Court  of 

ffkilNit*  9U  «  )|yanttttt  saentit  for  serricee  rendered  at  sb  attorney 

ef  reoord  for  defendant  in  soae  nineteen  o<ises  in  the  mmioipal 

Court*  ten  of  ^bioh  InToIred  oonfeeeions  on  notes  and  leases,     Tbe 

anount  olaiaed  was  iB2;Q,  for  which  the  oourt  entered  judgaient  in 

faTor  of  plaintiff. 

The  defsMts     interposed  yms  thttt  defendant  did  not  retain 

plaintiff  to  perfom  seririoes,  ^t  that  he  was  mployed  Toy  the 

trustees  of  the  Oooperative  Society  of  A«eriea»  vbo  control  the 

dsfendnat  ooapaay,  aad  th?tt  plaintiff  was  employed  on  a  salary 

basis  and  was  paid  a  fixed  sua  for  bisservioes. 

t%  is  oonesdsd  tbat  plaintiff  rendered  the  Isgal  servioes 
susd  on«   and  since  the  reasoaablensss  of  his  fees  is  not  raised  by 
tbs  pleadings  or  evidenee  nor  assigned  as  error^  ve  shall  not 
••nsider  tbat  question   (Pennsylvania  9ft.   ▼•   Oonlon.   101  111.  93)* 

The  eols  question  is  whether  plaintiff's  eapleyaeat  by 
the  Cooperative  Society  of  A«<»rioa,  a  eoasmn  lav  trust  controlling 
the  defewlant  aad  various  oth'^r  oflNapaaie<^»   included  lepil  servioes 
rendered  Xi/  plaintiff  for  the  defendant.     Vi?on  this  i^uestion  the 
tffstiaony  is  ratber  vagus  and  conflicting* 

Plaintiff  was  engaged  by  "^eynour  Btedaan,   one  of  the 
trustees  *f  the  Coopemtive  Society,   in  1333,   prior   to  plsintiff'e 


■w 


HOXl  JA 


TW*C 


^  *"■  ■■  r- 


.;^iIJKii»iqt4ik 


Ml.tf9t.  tea  ^llt  $:£i«ib)a«^i^  tmt^  r..s«  ^*»u^7■r9^ai   -••«»'i«Ji^  »-->"V 

9»9lyn90  I^4i  «d;  )b<^!f (»<-■#»>£   [ti#fli^i$  i*x^  £«Imm0|»«  «i  fl 

td  b%&jUn  t^a  ml  9^91  9lii  t&  tmm^jjdmsDMSvt  «dt  99tsi9  tnp^  «£to  b9$t9 
tea  IL^fif  99  ^Yotts  «ji  JBn»d^i(»»#  IMS  *&flf«l»l9*  to  9^»thfmSo  94$ 

i^aJtXiOVfffOil  t»«rri  V^si  ii<MW««   «   ,/«&^fft«KA   !•  t^2«^   «vi^irtMr6oC»  9 fit 

9eelrx«t  X«>|}«X  t«lMuXmii   ,!?<«ifi^«ioo  t  fft»  •ju»t<«ffv  b««  #ifjiflMi»t*ft  •<<# 

9iit  Bol*m9U9  9idi  9oqQ     •#««t>««l9^  Arf}    xot  tYXf/tinXq   v(f  £>«tj>hnn-x 

•:uAi«oXX%A«»  ftflf  •vgsf  t>if:»:st  •!  Xfl*ii^^*''^ 
»«f#  to  5        .  ^i^niJBi*! 


-  •  - 

ftdalesioB  to  the  \»t,     Mr*  8%iiaAB  te«tlfi«d  th«t  th«  Soaiety  either 
o«n«d  or   eontroiied  several  concerns,  iaoluding  dfrfend^snt,  »nd 
tbftt  plaintiff  was  eaployod  to  do  irork  for  mil  of  the*  at  a  fixod 
salarjr  of  130  pox  voek.  vhioh  vras  »ub8«oueatly  inoreftsoi*  Plain- 
tiff** dutias  were  not  olaatly  def tiled  acoorMing  to  th#  witness* 
testiaony,  but  he  st&tsd  in  sttbst&noe  th^t  plaintiff  rendeied 
Taried  service*  for  the  defendant  eosipaay  when  oalled  upon  and  that 
all  of  his  work  was  inoluded  in  the  weekly  salairy  ^>&id  to  hiau 

Edward  0*  Xesler*  also  a  truatec  of  the  CoaperatiTe 
Society  of  Aserioa  froM  ld^3  to  1937,  and  president  of  the  defendant 
ooapaay,  testified  that  plaintiff  had  rendered  vttried  serrioes  for 
the  Sooiety  and  its  subsidiaries,  including  the  defend^mt,  «nd 
tkat  all  suoh  work  was  inoluded  in  the  terse  of  his  esploysient  and 
eowered  by  his  weekly  salary}  that  no  claims  were  aads  by  plaintiff 
for  legal  or  other  serwioes  until  January  1330«  when  a  bill  for 
IttO  was  presented  for  the  fee<i  sued  on;  that  tesler  than  told  the 
plaintiff  he  "would  towe  no  objection  to  your  going  after  these 
IMOplo  (Koaning  the  jud^ent  debtors  sfr^inst  Fho«  plaintiff  had 
obtained  judgsents  whioh  included  attorney* a  fees  fixed  by  the 
•o«rt)  »nd  eolleoting  thooo  fees  from  them;  but  ^s  far  as  the  City 
Stato  Xnwestment  Oompany  is  eonoerned  re  oan*t  reoognixe  any  claim 
for  serricee  because  you  were  paid*' 

Plaintiff  testified  that  he  was  employed  by  Seymour 
Stedaan;  that  his  duties  were  those  of  purohaslag  agent  for  the 
Trust  and  to  look  after  mailing  lists,  typewriting  &i^  printing; 
t>>at  hie  salary  at  the  beginning  wrs  fixed  at  30  per  week  ajeul 
subaecuently  raised  to  7  70;  that  the  defendant  oompany  did  not  come 
into  existence  until  soim  time  after  his  employment;  that  he  newer 
attended  to  any  legal  matters  for  the  Sooiety  and  was  not  engaged 
for  that  purpose;  that  he  had  no  oonwersation  with  any  of  the 
trustees  with  reference  to  future  legal  services  to  be  performed 


-  s  - 
ha*  «#s«lui«t«b  a<iii^'^>'^«^   «8urx9daoo  i«t4»v«<  |M»J4««#a«Q  m  tec«« 

•ftirf  0/  bl.i^i  x%mlt^»  vlu^^v  ikfl^  isi  b»i3^li»ai  taw  :iTCNr  isiff  f«  il» 


tot  XiW  «  a»i1v    , 

%99fii    t9iJ.M    SAl«a|    ^Utt«\    «#    B»li(i«>i, 
9iit  let  ;ira»j,^;  ^Jtn 


:o  i^*X  vet 

■a--»  >jo^  3»w"-*o»tf  a»olrt<»ft  tot 
_     , ,.    -i**tJ*    3(€iol   c*   iiHit   tButn 


tMM  iib»m  t«n  0S«  #s  ft«xit  a^  :^«<sii^:A'   ^^  ;i  $0  Xt^Xji«  viif  #«>"# 

«ioe  tott  bib  xB^a^o  t<ia|Mi«loi)  «rff  tMt   ^  ovtiAt  xXfiTeji««>««fi/« 

«»TM  »rf  #Mfjr   {tiiMixo^'<7«»  ttXi^  TitttM  mmit  <NBoa  ii;^mf  frofl«#»lx*  ofuJi 

JMmsiff*  ^<o'>  O'^  ^^A*  f#«iMMI  9itt  ««1:  ««»t#«i  X«3«X  ta«  o#  Cs«Jw#tt^ 

tl(4f    to    t«A    ^'Jt*    n[Oi'ff«t«TAOO    on   £»«<<    •<  t&d$     i999qV)KI   t»A4 
ftMRStlSq    Mf    tt    MDiVSOfti    X4S»X    *«»tllt    Oi    •ttOAVOtS'I    At  19    tMltSITttf 


-  3  - 
f»r  the  d«f«iid)%nt;  tbat  th«  l«gal  serrieea  sued  on  were  perforsed 
at  the  rf'cmeat  of  one  ttlUiaara  vhe  had  ehayge  of  the  Kenllworth 
Bttilding*   iB  vhioh  defendant  had  a  henefieiaX  interest,  «ind  for 
irhieh  he  «ade  leasee  with  tenttnte  in  the  na^e  of  defendants   thet 
after  hie  &d«ieslon  to  the  h%r  and  vhlle  enplojred  hj  the  Society 
plaintiff  eae  engage  in  the  praetloe  of  law  and,  aaong  other 
things,  A^oted  in  an  advisory  oapetolty  to  the  real  eetiate  department 
•f  the  City  State  fS^nk,  a  subsidiary  of  the  OooperatlTe  Soeiety, 
upon  a  retainer  fee  of  tXO  per  week.. 

The  reeord  does  not  shoe  jnet  inliat  servioee  were  included 
in  plaintiff's  eaployaent,  nor  the  epeelfic  work  done  by  his  for 
the  Cooperative  Society.     It  is  fairly  olear,  howerer,  th%t  he  vas 
eoployed  before  his  adsiiesion  to  the  b&r  &nd  that  he  was  not 
retained  in  a  leg^l  oapaeity.     Xnaenueh  ae  the  defendant  OMipany 
did  not  oo«e  into  existenoe  until  long  after  he  beoane  an  eaploye 
•f  the  Qooper^tlve  3oelety,   it  oould  not  have  been  oonteaplated 
at  the  tine  of  his  eaployeient  t^tat  he  should  render  legal  serYiees 
for  a  non>existing  oonoern.      The  t^ot  that  he  «as  paid  $10  per 
«reek  for  legal  serrioes  by  one  of  the  subsidiary  oonpaniee  of  the 
Sooiety  would  eeea  to  negative  the  eontsntion  that  his  weekly 
•alary  wae  intended  to  eover  serviees  for  all  the  eoisfnnles.     In 
eonneotion  with  Xesler*s  tftstlnony  th^>t  he  would  have  no  objection 
to  plaintiff •&  oolleeting  fees  frosi  the  judgment  debtore,   it  should 
be  noted  that  the  record  (but  not  the  abstraot)   ehows  that  ?^illiaM 
settled  eoae  «ff  the  eases  on  vhloh  plaintiff  8«»oured  judgment  but 
yald  no  part  thereof  to  plaintiff,  and  manifestly  If  the  aettleaent 
Inoluded  the  paynent  of  «tttorney*s  fees  it  would  be  quite  uftusual 
for  the  defendant  oonpany  to  retain  fees  allowed  to   plaintiff 
without  attorning  to  hia  for  any  portion  thereof. 

The  defenee  interposed  was  of  an  i^f firaatlTs  nature 
and  it  was  defendant's  burden  to  prove  that  the  enployannt  waa 


*  8  - 

^         , ^c  wma  »Hf  at  9tnm»f  Ifttv  ««kihiX  •btm  9d  ff»lifv 

ifftieMfr-?  ««fl    'e</  fcsYOi^fl**  ♦Xi'^*  fc««  iftrf  %Ht  •#  colttiadbft  •iff  !•#%« 

&*fofifion.i-  *^*»i  ftnoinr?;.  *.*«?«  )r»ii|  «eif«  #oii  mc^  hten^t  erft 

sot  silrf  x^  »acf>  .v:76'ir  0i:ii©i><|B  (snjif  -?&«  «#sir.ffix«X«{»9  «•  ttii-alfiX^  si 

•••linros  i«:30i  V9JVi!^v  &Xtfo<f«  nrf  ^4«^  ffff^imtoXrfEis  «i(f  lo  »mii  inlit  #• 

fli     «»dXisiiqMl#  •lit  Xi«  lA'i  e^otrvBt   s^van  c«  ^«lJblfl««»i  «««  t*'*!'** 

bXuod*  tt   ,«^iKr«5».li  *!i««c^«lMrJ   Jiff*  awT'V  ««*«'5t  ^aJttatftlio©  «'ttl*fll«Xq  •# 

tucf  #ir<»r|t!'irX  Aft'nrt»»4  ttltaiaifi  4x>i4m  so  •«««»  9Sit  lb  m»o»  JMiXi-f •• 

^Itt^rnli^xq  09  bnnrdXXis  ttifftt  al«to«  •#  \mmm^  tna-ha^t^h  •ifl-  %•% 
•lot«*iff  nt^Utcq  %Me  f^l  airf  oJ*  unifftofiT*  i  roff^lw 


-  4  - 

suffiioiently  immmA  to  eoTtf?  the  legftX  terYlo^s  sued  for.     la 
Ti«iv  of  th«  facts  disoXosed  bjr  th«  foregoing  testlaoay  «re  lMll«ir« 
ikat  def«ndlmnt  failed  to  atistain  tbi«  burden,  and  that  tha  trial 
eourt  properly  found  th«t  plaintiff *8  eaifiloyttent  did  not  eiabraee 
legal  eerrieee  rendered  for  defendant.     Therefore  plaintiff  le 
entitled  to  reooTer  the  re&aonable  Talue  of  sueh  eerTiees,  whiefe 
««•  found  hy  the  court  to  be  f630« 

Defendant  oitea  aeverftl  oases  in  support  of  ite  oon* 
tention  that  plaintiff  is  not  entitled  to  oospentt»tion  in  addition 
to  his  fixed  salary*     In  all  of  these  eases  attorneys  retained  as 
sttoh  were  olaiaing  additional  attorney's  fees  for  ser^ioes  rendered 
beyond  thA  soope  of  their  e«ployant*     In  ▼lew  of  the  finding 
that  plaintiff  in  the  Instant  ease  was  not  eaployed  as  an  attorney 
and  tha,t  the  legal  servioes  sued  on  were  not  ineluded  in  the  terate 
of  his  e»pJboyaent«  we  regard  these  citations  as  inappllca^ble*     For 
the  reasons  stated  the  judgment  of  the  Uunicipal  Oeturt  will  be 
affiraed* 

wxLsos*  p«j,  AMD  mam.9  j«  ooaooiu 


X  Java  ft^   h»il:st   taebM^^b  tmtti 

^tunc  x^'iJ-'^BtB  9*ttt9&iMiq  imdt  JMKrot  xX«#<3rcT:j  frstea 

-«•«    «^i    lO    t^^cqm    al    t«9iB0    Xj:tS' 

C4I  ft««iS;/si  8X*«^o^**  e»?»«:.0  *»« 


•irr»#  9!f^  aX  ^^.tutrXoAi  ^..  > 


.i^xi{nji..x.  »\  ^.^%^-m  QUA  ^wi  n^-0''^i-i 


34370 

It  THf  Hkrsm  or  tm 


jtmmmt'**** 


Appellee » 


tut  FORIWAI  TRnST  AKS  SATIITOS 
BAXK« 

Appeliamt* 


Ai^FIAL   rROKl 

OOOX  iotlHTT. 
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opinion  filed  Maroh  Uj  1931 


Wk,  JQSTJOE  rRlEID  deliT«Ted  tbe  oi^lnion  of  the  eourt« 
This  ie  an  appeal  *y  The  f<^xma».n  Traet  snd  Savinge 
t,   coneerv^tor  of  the  eetate  of  S«slie  £,   Furlong,  an  insane 
f>«T«oa«  froa  an  order  of  the  Oirmilt  Court  8ust^inln{$  objeotione 
to  the  finftl  Aooount  of  the  coneervator* 

The  f&ots  Aieoloee  th»t  on  jaausry  17*   1937,   the 
County  Court  of  Cook  County  ?fd judged  ^adie  e.   fwriong  to  be 
laeaAe.     la  lieu  of  coMnitaient  to  An  insane  aeylum,   the  oourt  eeaaiit>' 
ted  the  inooapetent  to  the  eare  of  her  sisteT^  ialnnie  Ryan.     There- 
ftfter  oa  January  31,  1987,  hy  en  order  of  the  Probate  Oourt  The 
Foretssn  Trust  and  Savings  Bnak  vme  aaaed  coneerr^jtor  of  the  In- 
•<Mipetent*8  est^^te*     April  4,  1937,  on  petition  of  the  ooneerT^tor 
the  fTrobi*t<!  Court  authorized  the  eaployment  of  9  nurse  for  the  ward 
ft  ft  period  not  eiroee^tin^  six  aonthe  at  fS&.OO  per  i^ectk.     On  May 
19«   1937«   the  oourt  further  nutborlKed  the  oonserr^feor  to  pay 
m*00  per  week  to  Minnie  Ryaa  for  b^trd,  rooa  and  inoldent^^ls  of 
the  nurse  and  ward  for  a  period  of  sir  months  or  until  the  further 
•rder  of  the  oourt.     On  January  34,  1938,  the  firet  report  of 
the  oonsermtor  was  filed  showing  naysents  aade  pur9u%nt  to  the 
foregoing  orders.      On  January  6,   1939,    the  final  aocoimt  of  the 
eonserrator  was  fil^  la  %h^  Prohate  Court  aad  objections  th«ret« 
were  filed  hf  the  wsrd.     Oa  Jaaunry  33,  1333,   the  he<tring  on 
the  objeotione  to  the  final  report  was  referred  to  a  speolsil  referee. 


xy 


i 


fy.-'K'- 


^(^sjj.  j.9'.. 


(  BiV 


^  *\  *f:v 


'9S0  .A. 

ISeX   til  £f0T£M  tsXil  flOifllqO 


•liY^li-^f^Xi* 


.   aitt  l4  *   ;. 

,TC.*'^^^S.■■?8^^ 


Tvrftvtf^  «(f^   iX^ntr  to  »(t$aom  xl«  )o  ^oittq  «  tot  titsv  bii«  ftsttw  9^:^ 

,  >(>   ftiWACt  iiO      .rttfoo  •df  to  7*M« 

•tf}  to  lotfoooji  iMTlt  »<}    .CfCtX  «8  ti«tM«l  nO     •stobw  gcio^aitot 

•#oTo«»  tMoltfi^p  bMA  0'tu9t  ttimtwr%  oif#  at  Jwilt  t««  t^^jMrtooitoo 

oo  9txitP9a  •(!»  «68ex  «^s  t^jiMi«t  m>    •^ym*  o^r^  x^  froXit  *«•« 

«oOTot»t  Xjrit>a<f«  a  o#  J»«Ttot«t  eav  #«§«•«  iJMit  wdV  #^  •aoi#oo(;^  •## 


«^o  8ub«eou«Btly  filed  hit  report  overrullag  «IX  o^jeetiosa.     wb«A 
tli«  asttcr  094»«  up  for  h«9rlag  iMfore  tbe  ootirt  upoa  eirseptions 
filod  to  tbe  reforee**  report  th«  gross  sua  of  I500«00*  repr«««AtlBg 
IMiyaoats  a&dtt  to  Minaic  Eyaa  of  I3S.00  por  vtek.  for  tooatd,  rooa 
aad  iBtfldeatals  of  the  «%rd«  ims  disallowed^   tit*  ootirt  finding 
that  tfinalo  B.j%n.  had  iapoaed  upoa  th«  conserTntor,  s».ttd  aa  order 
vas  eatered  that  ahe  return  said  ataa*  and  la  the  eveat  of  her 
failttre  ao  to  do«   that  the  ooaserr^tor  be  aurch^trged  in  its 
eeeouata  to  the  exteat  of  fSOOtOO,  @nd  th-'t  it  l»e  r<»ouired  to 
aoooant  to  the  estate  therefor.     FToa  this  order  the  eonserr^tOT 
prejred  %a  er>pe9l  to  the  Oirouit  Ooturt  of  Cook  County.     Upoa  the 
failure  of  'iinaie  '^aa  to  rptura  the  sua  of  aoaey  ordered  by  the 
Promts  Court*  an  order  vas  entered  adjudging  her  to  be  in  oontevpt 
•f  eowrt*  and  froa  this  order  llinnie  liy%a  proeeout^d  her  appeal 
to  the  Circuit  Oourt*     These  two  appeala  were  oonsolidated  in  the 
Cureuit  Courtf   the  order  of  the  Probate  Court  ee  to  the  eon«er~ 
Tftter  was  afflmod*  aad  the  proceediaga  againet  Miaale  Ryan  were 
diaaissed. 

The  sole  questioa  of  feet  presented  by   this  appeal 
la  whether  the  s\a  of  't35*00  i^r  week  paid  to  Minnie  Hyan,   purau^at 
to  the  order  of  the  Frotmte  Court*  «f9a  ri«.a«aable  oOffipeasation. 

llinnie  Hyaa  testified  th»t  Ifrs.   r^tfloag  w»s  brotight 
to  her  hoae  froa  St.   Praaois  Hospit&^l  ia  Jaauery,   1937;   that  she 
wae  aa  invalid*  oould  aot  wnlJc^  aad  did  not  k^now  aay  one;   th%t 
when  she  first  eaae  to  her  hoae  a  nurse  ims  eaployed  to  take  o^re 
•f  her*  who  reoeiwed  ^3&.00  |>er  week  for  aursisf  serYleee*  pureujaat 
to  ^B  order  of  oourt;   th^t  the  aursff  rea* iaed  on  duty  for  about 
aiae  nonths  »nd   thereafter  she*   Minnie  Hysa*  took  e»re  of  Mrs. 
furlong  herself;   that  she  gawe  her  the  beet  of  fooda*  oare  and 
attention*  assisted  her  about  the  Ikouae*  and  that  she  or  soae 
other  person  stayed  with  her  at  all  tiaee. 


MMltq*«x*  utma  #ttf09  •fft   oie«t«tf  sAiiMHf  vol   90  •■»&  ttttlB  #4# 

t9if  to  Samv  •«[#  al  Imius  ««>»»  j>ijs«  jRul9t  •ifn  #Mf;»  ktfi^fm  tsv 
Qi  tfntupfm  %4  ti  t*iit  b»s  t(:('»omi  %9  tamix^  ndt  of  «#««•»•« 

tif^vontf  mam  ^9litifi  ^tfu,  y  -^.r  *^X\i$9»i  ax^^i  «t:JLsmM*t 

t*a*  <<»flo  xsjs  voei  toci  bJtb  has  ^^ij?^  sua  biit9»  ^hiSJ^ct  a»  wmm 

•ic<o  ttjLKl  o#  ft«xolq«ft  a««  «r)(«oi  «  •»«<(  t»«(  «>  inmo  i^atil  site  a»(f<ir 

faMfaKUpq  «»*oir<rs2  i^ieYMS  taI  3i9««  v«i;  C0*<5<i:!^  fivirlAetii  n&n  ^t^A  !« 

firotfA  Tol  x^iili  00  iMMiimAT  tkrxsnar  ft«(;f  ttAt  i^vt^*-  to  YtM9  lu;  •# 

••tM  to  •t«o  ^00^  «0Jit^f  •iwiXi^  «»«F«  Td^ljH^Tarfi  im/!  t/ftOMi  ««4ji 

tail  •vito  ««B«et  te  #Mif  •;!/  tvii  ovi^  vile  t«tf#   itX»BTMf  sAwXYtfl 

,»%m.iM  LLm  9m  y%d  d^lM  Aoxa^b  noAtsq  TfnHa, 


-  3  - 

Or*  OoRT^*  vbo  attf<nded  the  inooap«t8nta  testified 
tli«%  Bhe  ««i8  blind  &Bd  paralysed,  disoriented  and  hftd  no  control 
•rer  her  bodily  funotlons;   that  ehe  vmt  in  a  noley  dellrlun  for 
ymrt  of  the  tlae;   th%t  she  vas  umible  to  move  abotit  without 
aeslstanoe  and  needed  attention  t^'enty-four  hoiire  n  day* 

Bridget  Hyan  testified  th^t  she  is  a  sister  of  both 
HinBle  Ityan  and  Mrs.   Furlong,  »ni  llTed  in  the  house  irith  the 
fomer  and  partiolpated  with  her  in  eonduotlng  a  roosting  house { 
that  irhea  ths  nurse  left  Minnie  Hyan  took  oar®  of  the  inooapetent 
and  gave  hsr  eaTe  and  attention* 

Hrs*  Oonnorty,  a  nieoe  of  Mrs,   Furlong  &nd  Minnie  Hyaa, 
testified  that  she  llYSd  in  the  house  vhere  Hrs.   riirlong  vas  being 
oared  for  and  had  an  .^portunity  to  obaerre  the  attention  glTen 
hor;   thsit  Mrs,   rxurlong  vaa  helpless  and  Vodridden}    that  when  ths 
nurse  left  Minnie  Ryan  took  oare  of  her  alone,  awl  that  she 
rsoelTod  the  host  passible  ears  and  attention. 

I.*    9.   Ssdth  testified  that  when  Mrs.   Furlong  caae  to 
reside  with  sdlnnle  **yan  she  was  paralysed  and  un>».ble  to  irallc, 
had  to  be  oarrled  and  fed  and  needed  oonsti^nt  attention. 

All  of  the  foregoing  aitnesaes,   except  the  last, 
testified  th^t  in  their  opinion  the  sue  of  ^^35.00  j>tix  we«k  rcoelTed 
by  Minnie  Ryan  was  roasonnblo. 

Only  two  witnesses  tastlfled  on  behalf  of  the  ward. 
■r««   Anna  Muldoon,  a  sist'^r  of  the  inoMiiMitent,  appeared  in  oonrt 
in  a  drunken  oonditlon  snd  oreated  suoh  oonfuaion  that  the  oourt 
found  her  in  oonteapt  and  senteneed  her  to  jail,     she  testified 
thtt  the  rooa  oeoupled  by  Mrs.  Furlong  was  worth  only  $&«00  per 
vsek;   that  the  Inoompetent  ^-xa  nis treated  by  ttinnie  flyan;  that  her 
food  had  to  be  watehed  beoause  <*they  did  anny  with  ay  bvotber  • 
thoy  poioonsd  hljs"4     that  "thsy  did  not  do  anything  for  Mrs.   rurloBf 


-  «  • 

loitftmo  on  hud  ^A«  i>«l«»ri7o«iife  tJ»#*t^i«u>q[  A«»  Jkalitf  s^v  irf*  #«ll 

#ir9#«q«oo&El  mm  te  »««»  iCo«^  fl«t^>  AUutltt  tt%i,  ttrntum  •«(t  4t«bv  ttfAT 

a«<rl;!l»  t»Ita»4tai  inU  •▼xssflte  «9  t^igg»toit>i>i>  betl  lm»  tot  ^««e 

«jr  miht  i&^    immtM^tM  tea  MftlqiXftjf  mmi  )|MX«tfl  •«««  j>«l^   («t4 

»ffo  »««fjr  Aa«  tMWXJi  KMf  1»  m%mti  tMH  «nft  «iaalU  n*!  #««mi 

•#  «siiiro  ^RtXti'    .Ptie  e»<i?*  t<e-^^  ik«m:f»»#  i*im^  •«  «4 

•«eit«iA^^i>  tttftftnen  b9bmm' im,B  Mt  Aa«  MiitTM  fttf  e^  ft«f 

f«t/«o  •((*  ^JHft  M>i«tita#ft  den  IwtMttt.Jw*  MitlAoM  MHiWft  «  ai 


-  4  - 

•k«  WU9   tr«nt«d  llk0  a  dog**  It  tipp^^tn   froa  tb«  reeord  t!i8,t  Mrs. 
tfuldooB's  tftstiaony  w%«  blae«d,  dlsooan«et«d  nnd  unr«Iiftble« 

Ut9»   FuTlong  testified  In  h«r  ova  behalf  that  she  bad 
••rrtd  as  a  registered  nurse  la  various  bospltals  and  Institutions; 
tbst  she  oould  not  sny  vhat  the  reftsoaable  oh»trgs  for  praoties.1 
nurses  iras  at  the  tlae  of  the  trlaX«  but  that  it  had  formerly  beta 
113.00  to  '^IS.OO  pmr   ireek;  that  she  was  unoonsoious  for  about 
«!»•  aoaths  after  eoalng  to  the  bosie  of  Minnie  !^an;  th^t  she  and 
Miss  Rfan  were  not  on  friendly  tenis«  having  had  dlffereneea  ar9X 
lirs«  lfuldaon*8  doaestlo  affairs;  that  she  was  alatreated  by  Kiss 
Ryaa«  but  thnt  the  latter  helped  her  with  baths*  took  her  froa 
her  bed  to  the  bathrooa*  gavs  her  aedlelne  and  othsnrlse  assisted 
kisr. 

Upon  this  state  of  the  record  ««  believe  that  ths 
vltaesses  appearing  on  behalf  of  the  eonaervAtor  elearly  estabxishsd 
ths  reasonable aess  of  ths  all««aaeo  Mids  to  ulanle  Hyaa  for  board, 
rooait  oare  and  inoidentals  of  tho  ward* 

While  it  is  true  that  a  oonserv^tor  is  recniired  to 
■aaage  the  estate  of  his  ward  frugally  and  without  v»ste,  it  Is 
also  lnou«bent  upon  hla  "to  apply  the  Inoose  aad  profit  thereof, 
•0  far  as  the  saae  any  be  neoesaary,  to  the  ooafort  and  suitable 
support  of  his  ward.**   (Obap,  86,  8»e.  17,  III*  mr,   Stat.)   It 
appears  frost  the  reoord  that  this  estat*^  ytalded  approxis^tely 
taSO*00  per  «^th,  and  !3&*00  per  we«k  for  the  »are  of  the  ward 
does  not  appear  to  be  disproportionate  to  the  inooae  or  an  unreasoa- 
able  aaount  to  have  be^  expended  for  the  ine«npeteat*s  e«r«  and 
ptiateaaaoe. 

The  only  question  of  law  presented  is  whether  the 
Probate  Court  in  the  exerelse  of  its  jurlsdiotloa  oauld,  upon  a 
proper  showing,  at  a  subsequent  ters,  set  aside  or  modify  its  order. 
It  is  soneodod  that  the  eourt  has  suoh  power  before  the  conservator 


.0VM  *>*4t  b9099M  •4#  ami  mummi^i  4M;     *«9aft  «  «Ail  Jb»#ii*«#  mm  ttft 

bafu  Hhf  #«4t  '}««t"  %1UMHi»  ^[fr'MMKct  «j^if  9t  ^efiamm  %»$\»  BOUtom  *ata 
%Bvc  mnu»i»X%lh  b&^A  ^I'vnd  «««eK4it  xi;jui».^«1  txx>  #«fi  9\»m  aviR  »*iMk 

el  /I   4»*8<t»  tsmAtlis  biijs  ^Xli^.t^^rtl  l««w  »iil  %«  '»^*#*^'--   ;        -•.,-.•■.-. 
BSJif»Ui9i  Sain  #toljr«o  @d^  o^  ^^Tumm^^m  «^  x»»  *^^9  ^^f  <l«  rst  •n 

-flA«MMU«r  iij«  to  Miooai  9(it  ol  •#4iiKa#TCM;9Ti;«itl»  «d  ojt'  roh^qis  torn  «*ol> 
ba«  •««o  »'ta*S*'.:taoii(il  •if  ««%  JNkt«<N?x»  <»«<(  *vmA  pi  ttufoatf  nl0» 

t;99Bsiaiti  nlm 

M  a9%M  ^tluoo  acii oibititMi  9$i  )o  ••i»x»x»  tuft  »l  ttunt  9tiiuicrH 
xoi»-n99aoo  9tli  9to)«tf  t^we^i  dtatm  mmii  txuo9  9dS  tMit  baJb*oao«  el  tZ 


.  5  « 
li««  iB  good  faith  aote<l  upon  the  ordor  of  th«  oourli,  smd  la  tho 
•xorolao  of  it«  •qttlta^«  jurisdiotioa  it  aayftwhoa  fr&od  is  ahovm 
in  pxoouring  th«  oTdftr^  T!iio?it«  or  aodify  th«  sAmo  at  aajr  time. 
There  ia,  hoveTer*  no  ailegntlon  of  fraud  in  this  prooe^<Ung,  nor 
does  the  rooord  dieoXose  any  evidenoe  of  fraud.  The  conaerrator 
«A«  fully  Justified  la  toelieTlng  that  the  oxpoadituree  vere 
r«eaofiable  la  YiOfi  of  the  phyeiesl  and  awntsl  condition  of  the  w&rd* 
and  should  not  be  charged  with  ISOO.OO  expended  la  go<^  faith  and 
ourauant  to  the  order  of  oo\»rt.   It  wae  held  In  glngaOury  ▼.  V 01? era. 
131  111*  103,  that  when  a  court  having  ;}uriadlotloa  to  Make  the 
•rd«r«  author! zea  a  oonaerrator  to  v^j   out  money,  the  oonaerr&tor 
la  entitled  to  credit  therefor,  and  ire  recard  thia  dootrlne  as 
applicible  to  the  eaae  tMtfore  ua. 

For  the  reaaona  atf»ted  the  Judgment  of  the  Oireuit 
Court  41(11  be  reyeraed  ^nd  remanded  vith  inatruotloaa  to  prooe«d 
further  ia  aooerdanoe  *»ith  the  Tiei«a  herein  expreeaed. 

fXUoi»  F.J.  AND  wsmi,»  J.  ooisotm. 


-  «  -r 

•4r  Ml  »m»  ^tnmn  »M  %«  tmlt%9  HU  mm*  ft*#««  UAtSL  Ams  jU  ««tf 

iHft  Ml«»  et  iMA#ftli«l»rt  @n^v«^<<  *m^  f'-  mdm  t&d$  «etl  tJUI.  X€i 

,<i30^.Ajet«  CIA    5ia«ifa«' 
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ftAMUSL  ?}ORF  and  £0«Ai^ 
Solag  W«ia»a«  as 

CO., 


Appciianta 


J.   M.   BHOQT  and  riU»K  KlffLt., 
Dolag  iMsintsa  as  saooT  «  H.^fKLS 

AppSiXtt. 
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Opinion  filed  March  11,  1931 

MR.  JUBTXOS  FRISSD  d«XlT«r«d  the  opinion  of  the  oourt* 
Flalntlff  brought  suit  in  the  Hunioipai  Oourt  of  Ohioago 
to  reooTor  s  balanoa  due  on  aoooant  of  printing  rendered  for 
defendants.   Defendants  filed  their  apx>c)!^3nuioe  and  affidavit  of 
iMrits,  and  de«and«d  a  trial  by  jury,   ishen  the  cause  case  on  for 
lisariBg  Deoeaiher  4,   1939,  the  defendants  were  not  represented  in 
oourt.   Thereupon  the  oauss  irtis  trlsd  %x   parte  before  the  oourt  and 
a  jury,  &   ▼erdict  rendered  la  favor  of  plaintiffs  as^esii^ing  daaagss 
at  the  SUB  of  IttSS.aB^  and  judg^tent  entered  on  the  verdiot.  MBrch 
22,  1930,  counsel  for  defendants  filed  his  aotlon  and  rietition, 
supported  by  the  affidavit  of  a.  a.  ftioe,  an  attorney,  to  vacate 
the  judgaent.   The  oovirt  «llovsd  the  aotlon  ^nd  set  the  judgment 
aside.  This  apr>«al  is  proBe<;ruted  to  reverse  the  ruling  of  the  court* 

Osfsndaats*  petition  vas  broiight  under  Section  ZX   af 
the  ilualolpal  court  Aot  (OMhlll*B  ill.  Hev.  St^t.  Chap.  37,  Far. 
409),  «iiioh,  la  auVstanos,  provides  that  after  the  lapse  of  thirty 
days  judgments  of  the  Mualslpal  Oourt  '*tthall  not  be  vaoated,  set 
aside  or  modified,  except  upon  appeal  or  vrrlt  of  error  or  by  bill  in 
eoulty,  or  by  a  petition  of  said  Municipal  Oourt  setting  forth 
grounds  for  vacating^  setting  aside  or  aodifylng  the  same,  whioh 
would  be  sufficient  to  oause  the  saiss  to  be  vaoated,  set  aside  or 


XSeX  (XX  doT£M  i>9in  aotttlqq 
•«««   4TS    .<8«rfi5   .#.*8   .»»»   ♦ill  B»Xiiric^./    ..      .-..^v/      ...    **/Ai., 


-  a  - 

aodiflcd  by  a  bill  in  equity*'*  Tb«  aol*  citt«eUon  thus  preseated  Is 
vhather  tb«  pttition  fil«<l  by  defendants  ««.•  sufficient  under  the 
protlsions  of  the  foregoing  statute  to  Justify  the  oourt  in  setting 
aside  the  jud^ent  ent«>r#d  «ore  then  thr«»e  months  prior  thereto. 

The  petition*  after  alleging  That  purports  to  be  s 
•eritorious  defense  to  plaintiffs*  olaia,  alleges,  in  substance, 
that  petitioner  *&s  absent  in  Europe  when  the  onuse  was  reaohed  for 
trial  90.   oeeember  4«  1939}  that  prior  to  his  departure  on  October 
18^  1939,  he  arr&ngsd  with  A.  A*  Hioe,  an  attorney,  to  wateh  the 
Kunioipal  Court  oalendnr,  and  in  the  event  said  eause  was  reaohed 
for  trial,  to  request  a  oontinuance  until  Karoh  1,  1930;  th&.t  on 
Oeosaber  4,  1929,  aloe  wvlm   ill  and  unable  to  attend  to  his  office 
duties}  that  as  a  rssult  thersof  nobody  responded  on  behalf  of 
defendants  and  judgMsnt  was  entersd  against  thea  on  an  ex  gartf 
liearlng* 

fhe  affidarlt  of  aloe,  whioh  is  attaohsd  to  the  pstitioa, 
states  that  hs  vas  rsqusstsd  by  pstitioner  to  vatoh  the  oourt 
•nlendar  and  in  the  eirent  the  oase  o^«s  up  for  trial  during  petition* 
•r*s  absenoe  in  Surope  to  r  quest  ^  oontinuance  until  after  his 
return}  that  on  Dsoeaber  4«  1939*  when  the  ease  was  reaohed  for 
triml«  affiant  was  HI,  did  not  attend  to  his  offlee  duties,  »nd 
was  unabls  to  appear  in  court}  that  he  had  no  authority  to  try  the 
oase  but  only  to  recfuost  a  oontinuance  thereof;  that  thereafter  on 
Doosabsr  ?«  X939«  when  affiant  retumod  to  his  office,  he  discoTered 
that  the  oase  had  been  tried  on  an  ex  parte  hearing  and  judgaent 
rsndsrsd  a«^lnst  defendants;  th^t  he  InDaodlately  called  the  attorneys 
for  plaintiffs,  told  the*  of  the  circuasti'.ttoes  and  re<^ested  a 
stipulation  to  Taoate  ghe  judgment,  agreeing  to  poj  the  costs  of 
plaintiffs  incurred  thereby,  but  th«it  plaintiffs*  attorneys  refused 
to  so  stipulate,  whereupon  affiant  tried  to  get  in  touch  with 
dofSBdants  but  was  unable  to  do  so  as  he  did  not  havs  their  address; 


-  fc>  - 
Bt  b»ta»—tq  ftirtfjr  aol^9«i/p  ties  tdt     "^Y^i^jf*  «■£  i-U«f  n  ftf  JMXllboc 

««^^T9/fi  Tft£T.7  »ilr4WMi  ^•itilt  AAift  •%•«*  tfv«tm  ta«a|^tft  *'^'  •bl8« 

b«if09»T  «)«i^  t  at  han  ^%s^M»lm  tvvoS  X«(|iela0ll 

«(»l)lo  ttlff  »t  ba»ti»  0i  eS.d»ati  bm  Hi  »m»  ««^  ««tfti  «»  «»tfM»*a 

to  liJifiMr  ffi»  »«&3e(fiii%  t^>»^^A  1t««tsff#  #X&rft«»t  >>  eca  H^   \%9itiA 
9ftm  jst  a«  fl#  «««(#  setai^.f  t^9«<^^  «<^'>^  #A8M||lwt  (m.R  -oftf^fieslMl 

lot  i>fti4»MT  •««  •t«i«  9d;i  ^^w  «$8«X   «»  «•<(««»•€  m»  iM4$   ta«tf««t 
Jtoff  «t9l>ifl^  4»9me  alff  <i#  £>ir«irH  ^CfA  &I&  «XXX  ajm  tnsitt*  «X«liit 

a»  t*i1t«df»<fj  t4Sff*   ito-stsif*  »»«*»i;fil'^n©»  w  *«•«(»*«  «*  tXo«  ^iirf  »•*© 

»ft<x«v«o«tlb  •«  ,»»ilto  aik'^0#  ]M«Ti?*»i  J«jRi%1t»  i»#*  ««6tX  «V  i«d»»o#r' 

fft9«3&<rt  ^f*  Bnlf.;»rf  ItXSa  21  »*  «"  6*lt#  awMf  »*il  »»*»  ^rt*"  t«l# 

«  b*t—stp»x  ka»  ^nmmiumvtic  «n(t  to  mtit  hs>iff  ^nfilifaiKlq  T«t 

td  t#t««  •iff  Ipiq  •#  |^|9«>T3tt  .tasfiiisMit  (»^  •»«•«▼  »^  «oijrAXu<;1^8 

b««itt<l<x  ^x^ttftfa  *attitflEl«X«r  »«4t  tjvtf   ,t^»t»it/  ^ITXifOttl  tfttXfBjtal« 

4&»fttbik«>  ft'it  h?<i«f  sttn  fclf)  ftiff  «f  oa  ct   oi?   ftlcfMUi  •««  ttrtf  «#a»£MBfttet> 


that  sr^da  thereafter  affiaat  again  hcomae  ill  aud  was  unablt  to  do 
aaythlttg  until  the  raturn  of  p«tition«Y. 

It  ia  a  wall  settlad  rale   that  a  Judga«nt  «lil  not  he 
•at  aaid*  after  the  time  fixed  hy  atatute  for  so  doing,  uxaese  it 
appaara  not  only  th  t  tha  Judgment  debtor  haa  a^  good  and  serltoriooa 
defense,  bat  that  the  judgment  a^e  ia  no  manner  oaused  hy  any  l&ok 
of  diligeaoe  on  the  part  of  defendants;  and  "this  is  ao  even  when 
it  affinsatiTely  appeaira  that  the  judpient  aguinat  the  defendants 
ia  unjust  and  inequitable. •   (American  Surety  QOf  of  u.   y.  ▼.  Bliss. 
8X4  tU.  App.  463.) 

Wa  regard  the  petition  and  &ffid».Tit  as  ituiuffioient* 
Rioe  learned  of  the  judgment  three  days  after  it  was  rendered,  and 
failing  to  obtain  plaintiffs*  stipulation  to  Tneate  the  saiNe,  it 
was  inouttbent  upon  hi«  to  present  a  leotion  to  the  oourt  to  raeata 
the  judipaant  within  the  tiae  fixed  hy  the  st^-ttute  for  so  doing. 
There  is  nothing  in  the  affidavit  to  sho;^  that  Rioe  was  preirented 
by  illness  froa  making  sueh  a  aotiem.  The  affidavit  sierely  states 
thf!it  "soon  thereafter  affiant  took  ill  again",  but  does  not  negative 
the  obvious  presuaption  that  he  had  suffioient  opportionity,  after 
he  learned  of  the  jud^ent  and  before  he  again  beoaate  ill.  to 
petition  the  oourt  within  the  thirty  daya,  during  whiob  jurisdiotioa 
•till  exiated,  to  est  the  judgment  aside,  ^furthermore  petiltl»oner 
is  not  without  fault,  b<?oauae  his  failure  to  leave  defendante* 
addresses  with  nice  aade  it  impoaaible  for  Eiee  to  notify  defendants 
•o  that  they  might  employ  other  oounsel  to  protect  their  interests 
during  the  absenee  of  petitioner  and  because  of  the  illness  of  Hioe. 

For  the  reasons  stated  we  are  of  the  opinion  that  the 
allegations  of  the  petition  and  !tffid%vit  do  not  oome  within  the 
purview  of  the  authorities  authorixing  courts  to  vstoate  judgments 
beyond  the  period  prescribed  \3f   Section  31  of  the  Munioi^l  Court 
A«t,  and  that  the  oourt  erred  ia  assuming  to  sxeroiee  jurisdiotioa 


«•  n^ «» 

t9Ai  ■^jRM  x^  b9%u%9  x-Muum  &n  at  B  V  ^oMBg&tft  •<(t  f»M  tad  ^•9a*'itib 

(«£9i^   .qqA   .Xli 

.^nXe&  ©*  t9l  •tat  m  iUiity  ta^ws^bui  •rft 

b9tm'r9V4  ejrg  •aJtJI  ^      ■'  -^    j  ivjr' /^  ■    .ri   ^fi4j<*<ii»  •!  »«»i!T 

ft»7«^«   ^X»t»«   ^IVfl&i'f"'.  «■;'.  i ?":,-..    j(    rffcfc,,,.    _^ij4jC.8i«i  ««it    f.BAaXXi   J,4 

•rln^tka  tea.  «»«£>  #tKS   ,^^-^.5.   _   .  ;   roA^lt*  t*^1t»*ic»^  oooa*  Icil* 

o#   .XXi  •«s«©«>«f  filjege  ts(i  »<X9lttd  has  ^Afl«q|{kur^  »i{*  to  iktmtti 
MclsoibtiXxui  rinisi*  •s^iziifi  ,»y«&  x^ii^l  »Af  altlti^  txn^e  ^di  mititnq 

t#««&«ttftl>  t^if«a   o.  i<(iM9<!ieii   *i  •bm  2W  ••999tbbM 

*i%9ftai  xi9dt  tOAtot^  of  i;»aibtfoo  v«»;f#«  X^'^l^'io*  tttSflK  f^^f  t»dt  9B 

,i9lP.  to  99»alLi  »iit  to  ai.i/40<»cf  baM  xta9XSrUt>%  )«»  •««•»(/»  «d^  :^i%ijb 

9 At  t»Ht  aolaUto  9dt  to  9Xm  99  b9imt9  aao9^x  vt<t  rqt 

9fti  aiatlm  f««o  #co  «J»  ft^  'i»  ntttstttt'^,  9fit  te  «Mi^/$aiI« 

ttasmibut  a^^OA^  ot  ti^xjiim  ;|fllxl7«f{#«ri^  £4itiT«iil^tf«  ttf*  to  w9Xtx»i^ 

ixv90  X«<;ioXiii/te  ftrft  t9  is  aoi^od^i  t*^  l^^acfJhrMffvq  jr>oli»q  9iit  baox9^ 

»0lf9tt9lXUi    •ciOTtxt   et   SftlMMM   Hi    JbttTV*    t^OMO    Silt    tMttt   lMI«    .tSA 


-  4  - 

long  ftftcr  th«  iiip»«  of  thirty  days,     Tb«  ruling  of  th«  trial  court 
vill  th«r«for«  be  rcverstd^  and  th«  o«m«e  reaiuftd«d  with  direotiona 
t0  •xpang*  the  order  Treating  the  jttdfpuffnt  of  Oeo«Kl>cr  4«  X929» 
and  jud^ttBt  to  otaad  &«  of  the  date  entsirod. 

ftiTxitesd  km  hkmaioko 

WJLSOHf  P.J.  &»&  R£B£L«  J.  COMOUR. 


-  fr  - 


Plaintiff  xirSrr9T, 


rf*"*^ 


2^CfTXG27 


0«f9&d%at  la  Srror.    ) 

Opinion  filed  March  11«  1931 


Mt.   JtlSTZUE  rKXSni)  dciiy«r<!d  the  opinion  of  the  oourt. 

Flaintiff  hrought  suit  in  the  ifunioiimi  Oourt  of  Ohieago 
OB  «ft  er%l  a^xeeneat  for  hroker**  fees  for  the  sale  of  reel  estate, 
At  the  close  of  plaintiff's  ««»•  the  oourt  found  the  issues  against 
plaintiff  and  in  favor  of  defemdr^nt  and  entered  judgaant  aooor:lingl]r« 
This  writ  of  error  is  proaeetitftd  to  reverse  that  judgment* 

Plaintiff's  eeoond  aaended  stetement  of  clts^ia  alleges 
la  eubst^Aoe  th-4t  the  defendant  eaployed  plaintiff  to  sell  defend«tnt*ff 
property  for  a  net  prioe  of  '^740, 000,  s,gre*»ing  to  oompens<%t«;  plain- 
tiff with  sny  Hffiount  received  in  exoese  of  said  sua;    thnt  plaintiff 
proeured  a  purohaser  who  was  ready,  willing  and  able  to  purohJise 
defead»nt's  property  for  the  sua  of   *^345,0CK),  hwt  th^t  defendant 
refaeed  to  proceed  with  the  sale,  and  thnt  by  reason  thereof 
defendant  is  indebted  to  pla^intiff  in  the  ana  of  "^3,000, 

By  hie  sffidiwit  of  nerits  defendant  denies   (1)   the 
eaployaent  of  plaintiff,    {P)     the  a.vreeoient  to  pay  a  oomvfiiesion, 
(3)     that  plaintiff  procured  a  purehaeer  r«>^.dy,  willing  and  able  to 
purchase  the  property  in  {^ieation,  and   (4)     avers   thftt  plaintiff 
WHS  aot  a  licensed  r«%l  estr^te  broker  as  r'»qulred  by  statute  and  is 
thas  precluded  froa  recovering  any  real  estate  oo«aisr;ion.     The 
latter  Aafease  was  waived  by  defendeat  during  the  trial,  and  is 
therefore  aot  la  issua* 

Xa  addition  to  the  foreipolag  defenses  it  is  now  urged  that 


»««>e 


X€ei  «XI  doiJBK  £)9m  :70iaiqO 


•  •#«j^a«    XA»t    to    3Xj»»  «ri^    tel    VtKlt    B*T»iOttf    t»t    t«Nift»TS''    X^it9   ««   «• 

t«0i<^;|A  »»tfa8i  •lit  trntt^t  fxy«9  9di  Sftjxo  t*tl. it ai^rlAj  lo  »««Xo  •<(#  #A 

«*?ii»l>a«lsii  XXbb  o^  lti^al«X<i  b9%olqam  $9t^lie»lkmJb  »ifi  ti^fif  $c.«i   ^  o^  -    rj 

tlitflXitXt?  tedt   i»tf«  Itiss  te  fts«rxf  Mi  b^^tntmt  frmem*  iffuk  Sitm  ItJLS 

ttt*'is0ii\9b  tiidt  *utf  »0G0»«*5|.  t«  mil  »f«*  tt^l  t^^^'^iOf®!  a  •#««&«» '^•^ 
"ioftitsitif   iroRfiiftt  t!^  f»4i  bam  ,»Xjt«  •idf^  rftiw  fe«»04»iri^  ^  fc»«irt»T 

o#   <»XdA  boA  aalXXXw  ,xkj<)!}'t  Tii«jufe-x«c$  'itA$ai*l<i  ff^^dt     (€) 

tdT     •aoiPBisiiO*  •#.^a»  X»«t  inn  ^Itatoobh  «tv1:  lMift«;Xo*«q  R»rf;r 
•1  bam  ^lAltt  •/*.*  ji/iitut  #«udlMM»t»t  ^  b«vi««p  «.«•  •Mr»t»/^,  t)»##«X 

•4MMiai  Ml  #Mr  •ticl»i«if# 


-  2  - 
plaintiff's  eridenoe  t«ndJi  to  ftfitablisl)  fraudulent  oonduot  tMmrd 
tb«  (]«f«ndaiit  by  re»«on  of  plaintiff**  mttoapt  to  represent  both 
parties  in  th«  transaotion  and  to  fraudulently  obtain  a  not  priee 
agroomant  tb^t  was  lover  th^n  the  amount  Authorized  by  plaintiff's 
prinoipal.  This  defense  is  not  raised  by  the  affidavit  of  Merita 
and  obviously  oould  not  have  been  oonaidered  by  the  trial. oourt  in 
aaking  it«  findinga*  The  purpose  of  requiring  an  affidavit  of 
■erits  is  to  apprise  the  plaintiff  of  the  defense  relied  upon  and  to 
liait  the  issues  to  the  defense  interposed,   (gadlaoja  v.  Fortune  Bros. 
163  111.  App.  376.)  Rating  failed  to  sake  thie  defense  the 
defend'^nt  should  not  now  be  permitted  to  avail  histself  of  that  grotmd 
Ml  fnpporting  the  trial  oourt's  Judg«ent.   (Spongier  v.  Kiger*  3^5 
111.  App.  331.)  The  sole  ouestidn  presented  for  deoision,  therefore^ 
is  whether  plaintiff's  evidenoe  B»de  a  priaa  faoie  case  to  support 
bis  olaia  th?tt  he  was  eaployed  by  defendant  to  e«il  the  property  in 
question  at  &   fixed  oocii{>eneatlon,  and  thit  he  prooured  ?.  purchaser 
ready,  willing  and  able  to  buy  the  same. 

Upon  this  Question  plaintiff  adduoed  ooapetent  evidenoe 
to  show  that  defendant  was  the  owner  of  improved  property  located 
at  4550-4S^  Drexel  Boulevard,  in  the  Oity  of  Chicago;  that  in 
J«nuary»  1937,  he  was  negotiating  to  sell  this  property  to  one 
Jesepb  Pospsr;  tbat  the  purehf^ser  w^^s  to  seeure  a  first  «nd  aeoond 
sortga^e  to  be  plaoed  on  the  property  with  defendant's  peraissiott 
and  to  give  defendant  an  assignment  of  rents  on  the  property  for  two 
•oatbs  as  part  payaent  of  the  purohase  price;  tt&t  the  foregoing 
negotiations  terminated  in  an  eaorow  agreement  with  the  roreaan 
Trust  &   Savings  Bank;  that  f'oaper  was  represented  by  one  Heofas 
Jmrgelonis«  an  Attorney,  but  beeauae  of  the  inability  of  said  Foaper 
to  prooure  the  neoeseary  mortgages  and  to  seeure  a  sufficient  amount 
of  oasb«  the  sale  was  teaainated  by  all  parties;  that  in  the  latter 
part  of  February,  1937,  plaintiff  inforaed  defendant  that  he  had 


tititnm  1»  #iv«hltlT<  •/<#  t^  iNMlM  ;r<Mi  »i  9m09\^t  a,ljff     »lac,i9atr<i 
Jll   txa&0,l^l%t   94t  XI--  "^  (»VA^  tWR  bluo9  t'J^fttroi'TtfG   te« 

.^ly  fgM^Mfll  .v  ififfflj^flfl)     *k99^vttnJL  Moat^J^  «if«  ft#  Mimai  •dt  tlmll 
9fft  aacratoti  aii{#  ftaltt^  *#  ItttJUAl  s«ii:tfil     (.9TS  .q^A  axi  saX 

^9X&\9t*!ti   ^aoi.9X99t  191  ti»SR&s9'iq  cz,ttuHvc,  «»X6«  f*^     {,»^<M   .trqA   .XXI 
#TO«^<l«i»  9f  9mA9  %t,pr^t  jn^  *  ^^  e9i9»£XT»  »*):liiai«i(«  t4tfi»lf»  ti 

Ai   l[tt8C(4MC«|  »<!#  Xi*«,  o^  iaM^st^'ri^h  ^'  li>a'{»X«r«N>  t'^^  or*-  trrft  Kli$l9  wtd 

T990ti9XMiCr  A  b9%u99Sq    9d   t.iidi    *>»JS    ,flCi#««»*sf^«iiO  b9'-  C!f!lJ«*tfJ> 

99eD9bl;v»  iantftqmop  k99)^b*  llifxxXftXQ  aeX^sfOifP  «-i(i«   no^O 
b4#AaoX  f^taqcncq  l>«-VD«Qtai  3to  X9ffm»  9f{t  b«9-  .^asJNiatat  t«iAf  99ii9  oi 
Hi  #Mf#  {Q9Jidlrf&  \a  xm>  tiAjf  Si  ^hT[JiV9iw>U.  l9%9t£  S-Scl^-OCdJ^  im 
MM  o#  ^vaqoTcf  9iat  XiU»«  of  j|0i>i!Eiro|i»n  .  ^jtMrni*!* 

9v#  rroU  T^aftQoiq  loi^i^  Ito  uia9%  )o  ^ji»ffi||lX«ft«  ff.«  fadfaiAtaii  9Wl%  9t  Am 

naios'^'xot  Aff#  ^f^di  i99lxn  99Ad9%ii^  »iii  1»  t(MKsx*(  ^^-^^l  "i^  ailfirMi 

iiM»ico*i  9Ai  dtlm  $afmfi9%^9  wvtm99  nm  ai  biiiJmXmx9t  •ooi^AtloSM 

99lo^l^  MTO  xtf  5einA«9r(Ta«  »M  «»qtMO^  i<ui;r  ;j|{8fifi  «9;«i7ii5  ^  ^vtnrT 

taqmc^  tiiW  to  x^iXMAnl  ari^   t«  »«0#CM»ci  iTArtf  ,t1l*^o^'  iffoXaszvi* 

tua9mm  ftt9i9it\u9  9  axtfoaa  ot  ibaa  aasastY**  ^isaaaoaa  n.l,    :^«'^[ra<>X4|  o^r 

%9tiMl  9ii  ci  #.«4#  ;«9tttaq[  XX«  ^  Mt«iU«a»/  ■«*  sXnt  »ii  ifi990  lo 

A«ff  aif  t9d$  *mmkm\9M  immtntal  ^\ttttUiq  t^sftx  ,x^*u«tftt  lo  #it^ 


-  a  - 

m  prospeotivtf  puroh<%s«7  for  the  prop«rt/  and  «as  adTleed  that  the 

prwiiaes  were  still  for  auXe;   that  defendant  authorized  plaintiff 

to  preeure  »  purohAeer  and  agreed  t^  P^J  his  «i.e  hie  oosaiaeion  for 

aerriees  ftay  aaount  ia  exoeas  of  $340,000;   thttt  plaintiff  then 

eowiu&io»ted  ^Ith  Jurgelonia,  who  atill  represented  Foaper;  that 

plaintiff  and  Jturgelonia  oaiie  aereral  vieita  to  the  defenlant  «;nd 

aegoti&ted  for  the  anle  of  the  property  to  Poaiper{   thr^t  they  adriaed 

defendant  th&t  ro«per  «««  the  proapeotive  purohaser,  and  that  «s 

m  reault  of  theae  negotiationa  the  following  t<?ra6  were  agreed 

vpoii;  Posper  wna  to  pay  #345,000  for  the  property;  he  w%«  to  seeure 

a  flrat  mortgage  for  ?270,000  and  a  aeoond  aortgage  for  ?80,D0D, 

vhioh  were  to  1>e  placed  on  the  property  with  defendant* a  p<»rai8sion; 

that  between  March  find  May,   1937,   Toatper  aade  appliostion  for  the 

flrat  and  aeoond  nortg^gea  required,   through  A.  M.   Frenaky  i   Brea* 

and  Haaburger  £  Co.,  who  a^r«^9d,   reapoctlTely,   to  aiake  loana  on 

the  firat  and  aeoond  aortgagea  in  the  avuaa  hereinbefore  atj^ted; 

th&t  when  all  detaila  for  the  pureh^^ae  of  the  property  were  ooapleta 

and  the  defendant  vaa  infomed  th&t  looiper  mia  ready  to  oenauatmate 

the  tranaaotion,  defendant  informed  Jurgelenia  and  Poaper  that  he 

had  ohsmged  hie  mind  and  refuaed  and  failed  to  ooneummate  the 

tranaaotion;  that  later  defendant  oonweyed  title  to  the  property 

to  hia  aeoretary,  Mildred  H^ggina,  and  without  diaoloaing  the  faot 

to  any  of  the  partiee  concerned,  applied  for  and  took  over  the 

proepeotiTe  mortgagee  whioh  had  been  arranged  for  on  behalf  of 

Pomper.  defendant  vaa  ealled  under  Section  3?i  of  the  Municipal 

Oeurt  Aot,  and  naked  the  following  aueetion: 

"Mr.  Becklenberg,  tell  the  court  »hat  oonvereation  you 
had  with  Mr.  Sober  in  June,  1337 1** 

to  whioh  he  replied: 

*{ir,  Sehar  eame  to  the  office  and  aakotf  »•  if  thia  property 
at  4530  to  43  Drexel  doulerird  wee   for  enle  and  I   aaid  yea 
and  I  aaya  if  you  aell  thia  property  I  will  r>ay  you  a 
ooamieaioa.     He  aeid  <3ll  right.     R«  aaid  I   think  X  earn 

aell  it.* 


•  «  - 

lti#AJt«i<|  l>««it«iirira  «ftjii£i«i«l4»J^  ^^'JM^    i^XM  XO)  AXitt  •»•«  S9«i»«i(! 

xuirf?   iliJfliiacj  i.i-"         ■'.'"■"■  to  i««.'^- •  ■    --   tajuwM  -pu^  »»oi;¥X»» 
l>a«  *6xifcat't»^  »;rtt  o^  eaXtilr   :  .-r-.^A...  ^   . ;..  .^ ,f.aoI*8«xf t  has  llJtteX*!^ 

,CCO,0«^  tot  »u«j|*'x«ns;  l>0e<i>'-  ,  ii>t  »aj^#i:«w<  J-stit  « 

.••'1  ooi?->  .   ':^^i  ^t^i^  Mn  dtnam  a*9^t96  .f    ■';^ 

:£>i»iXq»'!t  ft(i  cfol«{w  e^ 


-  4  - 
Later  when  oounsel  for  plaintiff  »«k«<l  *b*t  m.n   an  Id  »«  to  oo«- 
■Isalons  other  than  rfflst«d,  tt^e  deftadant  aii«»«r«<l,  *  regular 

ttOffi«l«8lO&Sl** 

Taken  m  the  light  aiost  faTOr'^ble  to  plaintiff  with  ail 
rf^aeonable  intAndmente^  thla  evldenoe  ttnexi}IalBed  and  uneontrmdloted 
constituted  plaintiff *b  prlaa  faele  case  up^n  the  easentlnl  ieauoa 
foraed  by  thu  pleadlnga.   It  established  the  employnant  of  plain- 
tiff* the  agreenent  of  defendant  to  pay  oomnlsalona,  and  thft  fmllvire 
of  dnf^ndant  to  aoeept  the  purohaser  procured  t^  plaintiff*  idio  ima 
ready*  vllllng  and  able  to  buy  the  property. 

It  Is  urged  by  defendant*  boweYer,  that  the  e^ldenoe 
adduced  proree  that  plaintiff  vas  not  the  procuring  oause*  Defendant 
ooixtends  that  s»oher  wia   attorney  for  one  Furatonburg*  the  father-In- 
lav  of  PoMper*  and  that  Furstonburg  advised  Pomp^r   to  Induce  plain- 
tiff to  r«9pan  negotiations  for  the  purchase  of  the  property*  as 
a  result  of  which  the  purohnser  procured  plaintiff  to  represent 
kiB*  and  that  therefore  plaintiff  vas  not  the  efflolent  and  proourlng 
eawse  of  the  proposed  sril«,   inasauoh  »s  th«  original  tranaaetlon 
betve«>a  Potiper  and  defendant  had  eompletely  terolnated  and  both 
parties  had  withdrawn  froa  the  transaction*  ^«  bellewe  It  «««  throtigh 
plaintiff  that  negotiations  were  rerived*  and  the  «ere  fact  that  the 
purchaser  procured  was  one  who  had  prior  thereto  negotiated  with 
defendant  does  not  a^ke  plaintiff  ».ny  less  the  proourlng  oauae  of  the 
sale*  3o  far  as  the  defendant  was  concerned  plaintiff  brought  to 

hla  a  rf!»dy,  willing  and  able  buyer  upon  aatisfaotory  terms*  and  was 
the  efficient  cause  of  bringing  the  transaction  te  the  point  where  it 
could  hawe  been  oonsuowated  but  for  defendant's  refusal  to  psooeed 
with  the  sale* 

Under  the  plesdlngs  In  this  case  and  upon  the  ewidenee 
adduced  we  are  of  the  opinion  thf'.'t  plaintiff  aade  a  prlsft  fade  case 
and  the  court  should  hawe  r^culred  the  defendant  to  proceed  with  his 
defense  as  set  forth  In  the  affldarlt  of  merits*  and  to  deteralne 


-  *  - 

«M>»    «f  •«  feiet  ttm  t»4m  b»itts>  ^ftsi^li-.i.'y  tot  lft««»M  tMhf  t»tat 
TAltfsrr**  «f>«T«w»firji  iAftB^V.  aeif$  znHio  ma<itt>9tm 

• "Sao i« 9 iff ROD 


irjjiT.. 


«t*»v*wod   ,fn«^'fer 


#t!»»»tq»Y  ©1?   Uiiisisi.,   .v..xi;i3ciq  tes/^cto^:.  '':-^'-    '^  $lum9r  m 

ytlttfooiq  *«•  *ii«lolt^»  94^  JO'S  i'^  ilWfiXaJU;    ^Totrssnt   $ -(it  ottu   i^lA 

ttf:f  jr^i<#  t9f\  (tx^ta  *rf#  ^*    ,>,»....?.,■ 

•Mr  bae  »«Brt^#  Xto*t>«T:fs>  ^'  totsf" 


.    «■>-         «,  -   ,i'»K  !■'   *    <    . 


'1   .'.'r-cf^  Ja-*  r»^'J«»Jb 


•*8 

nl^Jttd  ';©  «»»ii;»o  tiT«loitt*  oW 

.^UCT   l>«#«NniiWH»«>   M»<f  W«if  MilOO 

••••  •ioiil  4wiyq  «  (ifeMi  tll#aiA£q  tiNl^r  aoiJi;«o  aW^  to  8i«  •«  tfoutba 
mill  4$i9  k—oxti,  e#  inmbMl^t  t4ft  Ai»«ltf^»t  ov«u(  JbXjnerfs  iratt  mA*  ba» 


-  5  - 
tb«  laimss  upon  th«  whole  eTid«no«» 

For  th«  vtt&ttotts  stated  the  judgment  will  19«  rerctrsvd 
•ad  th«  oawi«  r«MBd«d« 

ftEVKRS£0  AMD  RCMAJiOSO. 

WII.80JI*   P.J.    AlO  leSEL*   J.    GOliCtrR, 


-  ■-. 

»MAa4MWT    •ttf90   «!f}    Lam 


wnom 


ell««. 


AppcXlftftt. 


vtrixazMi.  camnr 
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U^,   JDSTXQf  H£BI1.  dellTered  the  opinion  of  th*   oourt. 

fH«  trial  eeurt  after  a  h«nrliMi^,  •nt'^red  a  Jttdga«at 
la  f%Yor  of  the  plaintiff  and  against  the  dcfendsnt  for  tb6 
Bvm  of  |935|^  fro«  «rhlch  judgsoat  th«  def>  odsiat  s.pp«&l9* 

Frofli  th«  rooord  It  apf^ear*  that  the  plaintiff  did  aot 
file  hl«  appearaoooy  and  of  oouJ^aa  we  are  not  stlded  by  a  brief 
la  his  behalf* 

The  aotlOB  la  based  upon  %  oontraot*  «hloh  uras 

offered  in  evidence  and  is  ae  follows: 

•October  13,  i9?8 
*To  Jones  A   Hagatroa,  3S  £•  facker  irlve,  Oble^igo.  Ill* 

lor  and  In  ooneldeT'tton  of  0&9   Dollar  ($1*00/ « 
the  reeelpt  of  which  is  acknowledged,  I  hereby  appoint 
you  exolttsiTe  agent  to  make  eiie  of  r«?'-l  property 
herein  desorloed  ae  attached,  for  th«!'  prlee  of  -3'^, 500*00 
ea  the  follovlng  taras:  ^13, 000,00  cash  ^nd  ?'4500.00 
secured  by  Motes  for  34  months  at  Six  Per  oent  (8^), 
and  you  are  hereby  authorised  to  accept  a  deposit  to 
be  applied  on  the  purchase  price,  aad  to  execute 
a  binding  contmot  for  9R.le  on  »y  behalf. 

In  case  the  nbore  property  ie  eol'l  or  dlspossd  of 
wlthla  the  tlse  specified,  I  agree  th^^t  you  ehall  haTe 
aad  say  r<*toin  froa  the  prooeeds  arising  froa  such  sale. 
Five  Peroent(6f*)  oommission  on  the  n,boTe  price;  and  *  ♦  ♦ 
percent  of  ?iii  of  the  consider*! tion  for  ifhlo^  said 
property  is  sold,  over  'iud  above  price  above  specified, 
and  in  case  said  pro:3erty  is  soli  'ulthin  swid  iiae 
either  through  you  or  any  other  person,  then  ia  that 
case  X  prooiloe  to  pay  yea  Fire  p«»roent  (5^)  on  the 
whole  aaoittBt  for  which  said  property  any  be  sold. 

This  eontract  to  continue  until  SoTeaber  13,  1928* 
Harry  r.  Gross,* 

It  appe<irs  froa  the  erldence  that  the  defendant  aad 

his  wife,  Josephine  arose,  co^Teyed  the  preaises  o escribed  la 

the  contract,  to  Paul  Learltt  &nd  Adolph  Meadelovlts,  oa  the 


wm:% 


".-'  -    i'  iAaiOIIUM 


ar 


^K 


.a^A-i.' 


.5f<. 


.iiif;;.,a-;-,A 


OSei   ^LL  doreM.  Jbdin  noJtaiqO 


tAtv^tti  *  knt^ian  ^^ituMii  &  xstS-iJM  sttKio  i.«ii^  »«!? 

9iit  tot  #ajrt»ji9ti»Jt>  »4!}   o^«fili£^^«  baf>  iMX*&i»l^  9iU   to  xotaI  ai 

#•£  i;lf    Itlttilelq  'idi  Ssdi  vt»9i\qs.  fl  tteeoi  ^di  moil 

Alad^o  &id  at 


»4i^e«XJ9Ji 


*    *    *  IWJff   im- 


bam  iaubtnlttb  9AS  ttUtt  •wnhiv 


-  3  - 
%0%h  tey  of  MoTMiber,  1938«  subjeot  to  a  tnast  dood  seourlag 
the  payaent  of  $8»0:.)0«00;    th«t  th«  pluiatlff  Is  a  r«al  ••tato 
broker;   that  bo  sot  th«  doftfadaat  oa  October  »,  192B,  «ad 
After  a  oonTerentloa^   ent^r^^d  into  m  vrlttea  a|;vo«oent«  vhleh 
«ao  signed  bj  the  defendant*  ftnd  Is  heretofore  est  forth  is 
full;   that  shortly  thereafter  the  plaintiff  called  Adolph 
MeadeloTltz  and  told  hi«  about  this  pertleular  filling  station, 
aatd  iaMSdiately  vent  to  the  defendant  and  advised  his  of  this 
■an  being  in  the  aarlcet  for  a  filiinn:  stotion  and  svbailtted  it 
to  the  defendant*     The  defendant  then  oade  the  statement  that 
they  (■eaaiag  MendeloTits  ewl  his  pnrtner  I'aul  Leavitt)  had  bee& 
•ut  to  his  plaoe,  and  that  they  were  a  ooupls  of  'sh^rp  shooters* 
and  were  not  interested. 

It  app«aYs  also  that  the  plaintiff  had  written  a 
letter*  ss  well  as  a  postal  oa^rd*   to  vitenrleloTits,   copies  of  whioh 
ars  in  ewidence  ae  exhibits*   subaltting  this  station*   together 
sith  other  stations,  and  that  he  reported  to  the  plaintiff  tb%t 
he  it&»  not  interested  la  the  stations  submitted;   that  ths 
dsfsndant  after  the  expiration  of  the  tiae  Halt  fixed  by  the 
soatrsot  with  ths  Diaintiff*  eaas  to  the  plaintiff  at  ea  appoint* 
•d  tine  and  stated  thst  he  wanted  the  exolusive  oontraet  b»,ek} 
that  he  had  just  returned  froa  tiie  Ohicago  Title  t  Trust 
Ooapaay*  aad  timt  he  wanted  It  for  the  reasoa  that  he  wae  going 
to  aake  a  loan. 

The  defendant  testified  la  Ms  own  behalf*   la  sub- 
staaes*  denying  that  the  property  was  sold  >lthla  the  tiae 
•pooified  in  the  oontraet;   that  no  oustoaer  was  procured  by  ths 
plaintiff  for  the  purchase  of  the  premises  during  the  life 
•f  the  contract* 

The  defendant  introduced  two  witaessMf*   can  Adolph 
MeadsloTitc*  and  the  oth^r  i-«ul  ueawitt*  who  were  the  purchasers 


ti  h9^ ttiaeftts  ha*  mttfeif  %ai     xi  at  -gnl^d  c«i 

»  a»l#i"»y  feftrf  tll*tfi«l'4  d/f#  *a«?  ©oij?   «3«« 

*jrff*,.llX*ulai<5i  8^*  »*  fc^tT©*?*-*  9/  , aero I.I- .-??«*  ri»/f#©  tf^lv 

tti!^  tt-tii   iimiiimitm  maaiSti*  »d4  ti-    •■   :'    ^  ■:■■■■    >    '.>..'     .v-m  td 
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of  the  pTopettf  in  au<^«tioa,  »nA  it  app^ara  fro«  tkolt  testlaioa^ 

tliait  th«y  entered  into  &n.  agre«meat  for  the  purchase  of  the 

property  in  question  about  the  4kid  day  of  liOTeal»er«  1338,  and 

that  the  de&l  «&e  oonsui^siated,   and  the  deed  executed  for  the 

s»ae  on  Xovtaber  30,  1^38,  %nd  wste  recorded  Deo«Biber  1»  1938; 

and  it  further  appsare  from  their  teetlmony  thait  they  never  met 

and  did  not  icnov  the  plaintiff,  ^nd  that  the  eaXe  waa  not 

brought  about  through  hia  agenoy*     It  also  appeara   from  the 

•Tidenee  of  Adolph  MendeloTite  that  he  did  tulle  to  the  plaintiff 

relatlTe  to  the  purehaae  of  thie  filling  ats^tion,   but  thet  It 

vaa  after  he  bought  the  place,  and  was  about  the  ^and  or  ff3rd  of 

ioTeabex  following.     He  denied  that  the  pi^intiff  telephoned  hi« 

en  the  13th  day  of  October,  13^8,  and  teatified  that  the  first 

time  he  heard  %h.^X  the  station  «ae  for  sale  «ae  fiibout  the  l,l%h 

or  13th  of  2epte«ber,   throug^h  hia  partner,  vho  had  a  Sally 

Jfeiriah  paper,   ehich  contained  an  advertieexeat  offering  the 

preaisee  for  e&ie,  irhich  faot  wag  alao  teetified  to  by  Paul 

Leavitt,  who  ic  now  part  owner  of   the  premlaea. 

The  defendi^mt  contenda  that  the  plaintiff  ims  not 

entitled  to  a  judgment;  that  there  la  no  eTidence  in  the  record 

juBtifying  the  entry  of  the  Judgaent  for  I93S,  and  th%t  there  ia 

no  jMToof  what  ever  aa  to  the  saount  the  property  la  Queation  waa 

sold  for  by  the  defendant.  Thie  court  in  disposing  of  thia  oaae 

will  apply  the  rule  ?.nnou!U$ed  by  our  iupreae  Court  in  the  eaae 

®'  Hafnor  ▼,  Herron.  166  Iil»  343,  wherein  the  court  eaya: 

•nor  ia  it  alwgye  neoes3*ry  thet  the  purohae^rr  should 
be  actually  intraduced  to  the  o»ner  by  th©  broker, 
provided  it  apoeare  sffiraatirely  that  the  purchaser 
wae  induced  to  apoly  to  the  o-Kti^r   through  the  instru- 
aent^lity  of  the  brofcer,  or  through  aeana  eapioyed  by 
the  broker.  It  is  sufficient  If  the  sale  ia  effected 
through  the  efforts  of  th«^  broker,  or  through  infora- 
ation  derived  froa  hia.   It  ia  aleo  true  that  rhere 
the  seller  conauaawtee  a  aale  of  property  upon  diff<»rent 
teraa  than  tboee  proposed  to  hia  agent,  the  latter  will 
not  be  thereby  deprived  of  hia  right  to  hia  coatfilasioni.* 


be*  ^WU,  ^r9Sit9W9n  H  x^  i»g  -ids  tt.'fit  mfJtf^^a^  at  xti»^o\q 

$8tti  «X  tMa»«#0  Mb^t««ft«  »m»  £;#9  «imtX  «0$  -x^<terri»i  no  tin* 

♦oB  «»»  ^i»§  <*iit  »»■**   ^-"-    .'^'""^^fi.  9^if  treuM  <■©«  i^il>  iMia 

Hi^«ijal«y  »!«   ©^  iJU#  Mfe  erf  i»dt  s* I *■  :•:?--?«?  cdq^Jtct)!  to  •»fi»i!jfT» 

ton  fiM9  ItXtittiml^  «ii  t»6t  M^^ttesot^  tatib6*\9b  stft 


'.a.l.- 
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end   thst  rule  w««  further  adhered  to  In  the  oaaa  ©r  Riftdoft  ▼•    More. 

Ads£»  ^36  111.   383«   in  these  words: 

"If     plaintiff  In  error  had  ^een  eapioyod  by  the  selltr 
to  find  a  purchaser  for  th«  p^o^^e^ty,  nod  through  hie 
efforts  the  oimer  h«id  been  brought  into  oowaunlention 
with  th#  purohaacr,   plaintiff  la  error  oouid  not  be 
deprived  of  hie  ecMinisaloas  beosuee  the  owner  of  the 
property  took  up  ^rni  ocwDleted  the  aefsotlattlons  hloteelf 
ox  through  another  party." 

The  question  of  whether  the  pl&lntlff  me  a  broker  *«« 
the  proourlng  oauce  of  thl«  eale  le  «  eontroTerted  one.     The 
trl&l  court  was  In  «  better  position  to  pees  upon  the  eredlbllltx 
f»f  the  witnesses  who  *ppeRrsd  In  court  and  testified^  «.nd  the 
weight  of  the  STldenoe,   than  thle  court,  whose  only  source  of 
inforaiation  Is  the  printed  reoord*     In  the  entry  of  the  judgaent, 
the  court  was  Justified  by  the  feots  In  the  o&ss  and  the  law 
announced  bf  the  $upreae  Oourt  of  thle  st^te  and  cited  In  this 
ot<lnloR.     This  oourt  will  not  Interfere  unless  It  le  clear  thst 
the   Judipseat  is  sgslnst  the  raeinlfest  wttlght  of  the  erldenoe. 

It  Is  to  be  noted  that  «t  the  tlae  this  oontraot  mis 
entered  into  by  the  pertlee,   the  defendant  did  not  nentlon  this 
sdTertls«aent»   nor  was  the  ncvspsper  oontalnln^r  euoh  Advertl8e<- 
sent  offered  In  ewldenos.     It  Is  true  th&t  trere  Is  no  evldenoe 
In  the  reoord  disclosing  the  nnount  for  which  the  property  In 
Question  w^g  sold  by   the  defendant.     Ho^'ewer,   the  oontmct  with 
the  plaintiff  Is  ooatplete  In  thet  the  property  wn.s  to  be  sold 
for   ^^3*500,   and  that  he,   tt»e  plaintiff,  was  to  reoelTS  Wfc  of 
this  orloe,  whloh  aaounts  to  ';113S;   and  the  defendant  Is  not 
In  p  position  to  ooaplaln  thAt  the  judgoient  is  for  less  th&n  th« 
aaount  due. 

rinding  no  rsTsrslble  error  In  the  reoord,  ths 
JvdcMent  Is  afflrned. 


-.  *  - 

.t»oK   .T  «ai>fclg  1«  ••■BO  •«(#  at  •S  6ftv»4£t»  T<»d#Ttfl  •«»  •lirt  #«f#  ten 

:cbTo«  **s^(<:t  ai  «^8lf  .XXI  0Kg  .iad>4 


ftf  bar 

iKif  t9m  fex»''" 
«(£r  to  ^•£ 


h 


AUrn    X9Mi. 

XtiXXtfi2b9te  ftif^  fi&<^- 


in--.*  uK.-.'f     -^ff:^ 


*  tot 

^efl  li  »««bcn»t*t  •fCt  JbA«  {S£  jra^^Miu  (<oi{f«  «t»oix'.  fiXi(f;r 

•i(i  ii«((f  «ii4X  vet   8i  i£mM;gl>irt  •itC  #J»f^  ffldX^TWM  0#  ifoitlMM^  ^  fli 

•i>»«%itt»  al  ffre«sfttft 


•.<?n^- 


,4oaixw 


3<147  \ 

vnxh  HIU. 
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MR*  JWrm  mOi  !l«liT«r«id  tb«  opinion  of  the  oourt. 

This  !•  sn  action  brought  by  the  plaintiff  sg&last 
the  defendentf  for  failure  to  pay  |400»  whleh  was  due  under 
the  tenM  of  a  eertnltt  polloy,   for  the  burial  expensea  In 
the  burial  of  I^iaett  Hlli,  her  huab«nd,  vho  died  on  Auguat  7, 
1929.     The  evldenoe  la  thla  e«ae  waa  heard  by  the  oourt,aad 
It  found  the  lasuea,   and  entered  a  judgsent^   for  the  plaintiff, 
fro«  whiob  the  defendant  a'/peala. 

The  defenee  to  thie  aotlen  waa  that  Iteaett  Kill  la 
lilo  l&ietlae  waa  three  weeka  in  arresire  in  .oayaeata  &%  the  rate 
•f  treaty  oeate  a  ve«k. 

rroa  the  eTldeaoe  it  appeare  that  the  plaintiff  la 
the  llfetlaM  of  Eaaett  Hill  peld  the  aaouat  la  arressra,  aa 
well  ae  payaenta  la  adT&aoe  )«.aountlng  to  tl»09«  and  reoelved 
a  receipt  froa  a  Mr.  Ferguaea*  ahovlng  payment  on  the  15th  day 
of  July,   1939;   th»t  aald  receipt  »&a  delivered  to  her  attorney, 
t*   P.   dlakeaore,   ahortly  after  her  huab&ad*8  death,  and  loet  la 
hie  office. 

la  ane«er  to  the  defead<%nt'a  oonteation  sa  to  the 
adaiaaibiiity  of  oertftla  eTldenee,   this  court  ie  of  the  opinion 
that  the  trial  court  did  not  «Tt  ia  the  adaiaalon  of  the  evldenoe 
eonpialned  of,  whieh  eetnblisbed  the  existence  of  the  receipt 
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and  Its  lota.  Upon  the  testlaieny  of  her  attorney  th»t  h«  had 
■ad*  &  thorough  sosroh  aaong  th«  paip«r«  sad  flXos  1a  hl«  office, 
and  ima  unftble  to  find  xhn   rooeipt*  the  eourt  admitted  secondary 
eTldeaee  of  the  contents  of  the  reeelpt«  vhiob  erld«noe  nieo 
established  vith  reasonable  oert&inty  the  contents  of  the 
doowseat*  The  evidence  of  the  plaintiff  is  undisputed,  except 
that  Leroy  Leslie,  staaftger  of  defendant  assooiation,  testified 
that  he  did  not  reoeiire  any  aoney  within  the  last  tvo  or  three 
wseks  prior  to  the  death  of  ii^Baett  Hill;  and  the  trial  court  did 
not  err  in  finding,  fro«  r  preponderino*  of  the  evidence,  that 
the  plaintiff  had  established  her  eass  as  allejged  in  the 
stateasnt  of  elai«« 

The  only  contention  <i»<le  by  the  defendant  in  this  court 
Is  thnt  ths  trial  court  erred  in  the  «daiS9ibility  of  evidence, 
vhloh  this  court  has  indicated  ««s  net  erroneous,  tbd  there 
being  no  reversible  error  in  the  record,  the  judgaeat  is 
affinMd. 

ArrxRMfD. 

WZLSOM,    P.J,    AMD  fRinO,   J»   OOKCUR. 
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Opinion  filed  March  11,  1931 

Ml.  ^USTXOS  RSBSL  a«liy«red  th«  oplnioa  of  tb«  oouTt. 

Th«  pl&intiff  flltd  an  aotlea,  aad  a  Judgment  by  oea- 
feaalott  vas  entered  1b  the  ^^uaiolp^l  Court  of  OhlOAgo  agniast  the 
defendant  for  $1155*  38«  on  a  i>roalsaory  note  eentalnlng  a  Judgaent 
olauee*  Thereafter  the  defendant  aade  n  notion  to  vnoate  the  judg- 
sent*  supported  by  an  affldaTit»  and  after  a  heart ng«  the  court 
entered  an  order  giving  the  defendant  leare  to  defend;  the  affldaTlt 
to  etand  as  an  affldaTlt  of  aerlts»  Upon  the  erldenee*  the  ooiurt 
found  the  Iseuoe  for  the  plaintiff  and  oonflraed  the  ;)adgflMnt,  fro« 
vhioh  the  defendant  perfeota  hie  appeal  to  thla  court* 

It  appoara  froa  the  erldenoe  that  the  defendant  exeoute4 
a  Judgptent  note  for  the  sum  of  #1*000 ^  payahle  thirty  d&ye  after 
date  to  the  plaintiff*  and  to  aeoure  the  payaent  of  the  note,  whi^ 
contained  a  oUlateral  agfoosent*  depoalted  a  eertain  oontraot  for 
a  varranty  deed  to  the  property  knoim  as  Ho.  3030  South  (Albany 
ATMRie,  ChioagOf  and  that  aald  aeourity  iraa  to  be  sold  In  oase  of 
default,  upon  the  oondltlons  of  the  agreenent;  th'^t  the  pronlseory 
note  aatured  and  the  defendant  defaulted  In  a«iklng  paya«nt« 

There  is  but  one  cuestlon  in  thla  ease;  did  the  plain* 
tiff  agree  to  koop  the  preaisea  Insured  against  looa  by  fire  by 
obtaining  an  inenranoe  polloy  to  that  effect  In  an  Insuranoe  ooapanjrT 
The  vritten  agreeaont  of  the  parties  is  silent  on  that  question. 

This  crueatioa  bfreoaes  Important  froa  the  faot  that  the 
house  on  the  prealsee  was  destroyed  by  fire  on  January  13*  1939* 
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tamm^i  e  Knl«ri«iff«e  frte^a  ti^<Mi«iiM»94  «  iter  «B5*«aX£t  vol  dr«i*in»t«b 
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t«#)«  4tXAb  t^xX/(^  ttitf-iKt^^  «CCO«X|  lo  iur»  «tf^  i«t  *ton  toftasJ^t  « 

tot  ^otTiTAos  ai«i»#iro8  «  telloo^l>  «#0»a!«Mi%K  Xi»)»^ cl&te  r  t>«jTtsts#« 

tOiwrXA  j{^<fo6  OftOS  •«!  ««  tatwxt  ^vaqetiq  s<i^  o«  fc»tj»  ^mitx%9m  m 

to  AMI*  Hi  bXo«  od  o^  smr  '^#Jhu;oM  M««  tAi(«»  ft<i/'>   «cr>tt«ltfD  .onatOTA 

Xio»aiMO«q  otf^  trifjT   {taocoeTg*  oi(t  to  an^jUifciroo  <Nff  momt  «#XtfftloA 

-fltinXcr  oifit  Mb  loaso  •tdt  uX  molit^%up  tm  tud  oi  •^•dt 

ttf  •TXt  trf  ««oi  ^iMiss'  liotsMul  ftOolawtQ  sift  ^ooi  •#  »0Ya<^  Itit 
TtA«QM»o  otMunxftnX  ««  «i  #ootto  #«i(^  pt  X^iieq  OMunufiusi  ««  an^-'«*«f» 

,ttOi   ,«X  x^JtirOBl^  Jio  *»lt   vrf  ^..«y«'**«!r»i^  aim  B»«liroT«r  orf#  JW  toworf 


-  3  - 
and  the  defendant  oXala*  that  h«  ves  danaged  aor«  th&n  ^«  aaount  •£ 
th«  ;)udg«ent  «nd  ooats,  for  the  renson  that  the  plaintiff  failed  and 
negleeted  to  keep  the  prealaes  inaured  for  the  aoiouat  of  the  polioy 
that  vaa  in  foroe* 

The  queation  to  he  detenilned  la«  did  the  plaintiff  agree 
t«  tenta  other  than  the  terse  sontained  in  the  written  agreement  in 
eridenoet  The  faote  are  diaputed  upon  the  queetlon  as  to  eliat 
nndera landing*  if  anjr*  the  parties  h%d  regarding  a  further  Ineuranoe 
poliey  upon  the  expiration  of  the  polioy  on  the  prenisee.  Thie  vaa 
a  cfueation  of  f&ot  to  he  deterained  by  the  trial  oourt,  and  in  order 
to  reach  a  oonelueion*  it  was  neoeseary  to  pass  upon  the  oredibility 
of  the  witnesses  and  to  apply  to  their  evidence  the  rules  applioahle 
to  tsst  their  interest*  or  laek  of  it,  in  the  outoo«e  of  the  o<iee^ 
the  fairness  of  the  atatetnents*  together  with  the  ieaeanor  of  the 
witnesses  and  the  opportxmity  of  suoh  witnesaes  for  seeing  or  having 
knowledge  about  eueh  things  as  were  testified  to*  and  Also  upon  the 
veight  of  the  evidenoe;  and  the  oourt  having  done  so*  ws  are  unable 
to  say*  froii  anytfting  that  has  been  called  to  our  attention*  that 
tfekO  aaBifost  wsight  of  the  evidenos  is  olearly  against  the  judgment. 

The  plaintiff  is  insistent  thst  tbe  trial  oourt  was  in 
•rror  in  admitting  svidenee  regarding  the  failure  of  the  plaintiff 
to  further  insure  the  premisee  and  th^ t  euoh  adsiseion  of  evidenoo 
vas  la  violation  of  the  rale;  that  it  tended  to  show  a  varianee  la 
tho  terms  of  the  written  agreomont*  Upon  the  reoord  the  plaintiff 
is  not  in  a  position  to  oomplain.  The  oourt  weighed  the  faots  la 
evldenoe  and  no  doubt  oonsidored  only  the  oomfMitent  evidenoe  in  the 
reoord  aad  oonfirmed  the  judgment*  whioh  wcs  in  favor  of  the  plalnttfil. 

"^9   are  unable  to  find  that  there  is  reversible  error  la 
the  record*  and  the  judgment  is  aooordlngly  affirmed* 

VIL80I*   P.J.   AHO   FRZKirO*    J.    OONOim* 
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Opinion  filed  March  11 »  1931 

MH.  JUSnOS  mB&L  d«ilTex«d  th«  opinion  of  th9  court. 

This  proo««dlnc  eomo  b«for«  this  oourt  on  a  writ  of 
•rror  to  reverse  «&  judgswnt  entered  in  the  County  Court  on  Noveaber 
8«  1933,  dleaieslng  a  petition  filed  hj  the  plaintiff  In  error, 
hereinafter  oiLlled  the  petitioner,   to  be  released  from  iaprieonieent 
VAder  the  insolvent  uebtor*s  Act,  Chap.   73,  See.  3  ill.   Rer.St^vtutee, 
and  r«aandlng  the  petitioner  to  the  ou8to<3jr  of  the  sheriff.     The 
^aplae  &^  eatisfaoiendua  issued  upon  the  judgiaent  entered  in  the 
Smperlor  Court  in  Juljr,  1929,  is  for  the  suoi  of  14494.94,   in  favor 
of  the  defendziate  in  error,  hereinafter  oalied  respondents,   and 
against  the  petitioner. 

The  suit  in  the  Superior  Oouftt  iras  an  action  la  trover 
to  reeover  the  value  of  oortaln  notes  »nd  %  trust  deed  on  ri^al 
•state  seourlng  the  s^iae. 

The  deolaratlon  in  th^t  oase  oonslsta  of  two  oounts.   The 
first  count  ohayges  in  substance  th? t  the  petitioner  and  the 
respondents  entered  into  aa  agre«aent  whereby  the  respondents  turned 
over  certain  notes  and  s:  truat  deed  to  the  petitioner,  and  the 
petitioner  wrxn  to  depo«it  thea  with  the  16th  ^^treet  Sank  for  the 
purpose  of  obt«ilnlng  a  line  of  credit  for  the  reepoadentsj   that 
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la3t«ad  of  doing  so*  th«  petitioner  wroftgfulljr  converted  s^id  notes 
ani  trust  doed,  without  the  knovledge,  oonourrenee  or  oonsont  of 
the  respondent*,  sad  disposed  of  the  same  to  his  ovn  uae  by  trans- 
ferring the  saaie  to  the  areeftohauai  Sons  sank  t   Trust  CcHspaBy  as 
part  oollatertti  to  seoure  a  certain  proaissory  note  of  the  petitioner* 
The  second  co\mt  is  exactly  the  S'i«e  $a   the  first  count,  eiceefrt 
tbet  the  conTersion  by  the  r>etitioner  is  alleged  to  be  wrongful, 
wilful,  «anton,  aalioious  and  done  with  the  intent  of  defrauding 
the  reapoadenta* 

The  ease  «aa  tried  in  the  Superior  CouTt  before  a  jury, 
aad  at  the  conclusion  of  the  trial,  the  jury  returned  the  folloviag 
▼erdiot;  "«a,  the  jtxry,  find  the  defendant  guilty,  &nd  assess 
plaintiff's  tiamAges  at  the  sua  of  H,494«94«*  On  this  rerdiot  a 
judgment  was  catered  by  the  oourt*  After  the  issuance  of  the 
capias  ad  satisfaeiendua*  the  petitioner  filed  his  petition  In  the 
Oouaty  Court  to  be  released  under  the  InsolTent  Debtor's  Act*  The 
Matter  caac  oa  for  hearing  before  the  County  Ooiirt  without  a  Jury, 
and  there  «%s  offered  la  eYidcnoe  the  deelanttion,  rerdiet  and  ia- 
•truetioac  of  the  Superior  Court  9999,     rvldenoe  was  presented  by 
the  petitioner  and  the  respondents*  The  eridenoe  of  the  rcrpnoadenta 
was  that  in  the  aont^  of  :epteab«r,  1933,  the  petitioner  w^e  the 
president  of  the  then  existing  16th  street  Bank;  th«t  they  dellrered 
to  hia  th«  notes  and  trust  deed  in  qu^stioa  for  the  purpose  of 
Mitablishing  a  line  of  credit  in  such  Mnk»  The  STidenee  of  the 
petitioner  was  that  at  the  tioe  he  was  preaideat  of  the  16th  Street 
Bank  he  was  also  personally  engaged  m  the  making  of  Junior  aortgagoi^ 
aad  tht't  the  notes  and  trust  deed  in  ou«Qtion  were  d<^llwered  to 
hia  personally,  and  not  as  the  president  of  the  16th  street  Bank, 
for  the  purpose  of  asking  payaeats  oa  certain  other  mortgages  of  the 
respondents,  and  to  secure  hia  for  advances  aade  by  hia  on  account 
of  the  r«spondent  Charles  «•  Fiadlay;  that  prior  to  the  tiae  and 
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•##Mt  bl»»  trntttTK^o  ^JJj/i%i»r9  '%9a9i$i*^  «tft  ««a  nnlefe  lo  btt»t«al 

-HUistf  fir  #«tf  inre  «ii^  »t  «•«•  e^ft  )o  ]^ftM|)iift  toe  ,t^ff«hn9eEai««  •((# 

tqofxs   ,fnii*«  YtYi'i  fti^^  a«  %mi^  ^i\t  ^X^e>^T»  s2  jTAtitt  bttMHis  •tfT 

■gtttbatifii^b  to  tn^ii'..  -*i'4  miUik  ha»  «uoiolX«ffi   ^jaoiau^   ^XtftXiv 

«t^ur(;  M  f%9t^<f  f'%iio*i  «oSi«^%&  tdt 'O^  i»»XT#  ^r*  •««•  •<(¥ 
Hsiw^XXot  «if^  f»«ini/#«T  xti  i<i  \9  st0i&ttj^9Mep  »(^t  f^  ban 

cfisssjt  bem  ^\*Llif:si  t&'»x.:a'^i^i   ?.>.  .-:•■-  ;i9lb%ttx 

»?(.      .-.,     4>'^0#«leC  ;rn8TX«*iiI  •)?#  l»^r•"  .*    .  .m    ..-.^...-    <dax/oQ 

,XTk/t   J*  iuoditii  fxu0^  x$mf&^  art*  !^rtc.    ..  '   «"  '^"^-'    «•-   «-*««  x^tttm 

-Hi    fcfl»    i'OXtt»T    «|X0l#e<TC>X»9b    ttdi    SOttftfci  :  19  51/    f^U 

•JaoMscsT'^T  »il*  "io  •wR^fcl^--  o^lnalwjrQe*!  "iff./  feiu  toivol^lftq  9^t 

9it  to  ooaoMTO  oiTf     «:i$ji.«t«r  rfoxm  ai  ^iib«t»  ^o  oniX  f  ^id»lJjitRtm§ 

#••«»£  ((tSX  •((#  to  tm»blB9%\  maw  «a  •«X#  9M^  >ao.i;ri^oq 

^M^imtToo  70imrt  to  ^tiam  0((#  Jijt  M^t^lRfii   x,XXMK)ftT«q     ooXii  msp  04  iaj»8 

o:f  b*X9rlltb  9X99  aox.  b  f^tni  btnn  9»toa  Qtlt  <i  <i9  ib«r« 

^iaas.  i9vU<8  at&X  969  to  its^bl^9r^  9/tt  9m  $om  bOM  «xXXita60Xo«  «itf 

94t  to  «ts»s#toiB  7orf;ro  iiii«#Yoo  so  «tffO»YO(?  3t/ilAJMr  to  o«oqv«/^^:i   ar<^  tot 

^fltfooo*  ac  siif  Ttf  tibai  oooaetv^  not  mitS  vtiiooo  o$  bnB  ««(^«otooqaoY 

ftno  ooit  01(1  o«  TOiKi  #«il«   it«Xtei'<i   •«  ooXvotfB  #«t*Mqoov  oif#  to 


-  s  - 
after  th«  delivery  to  the  petitioner  of  the  note*  and  trust  deed 
la  (^eation*  the  r«»pondiemt  Ch&rlea  >v.  Ftadlay*  &bc1  the  petitioner 
kad  rarioua  dealings  together  in  omuwetion  vltJn  real  est&te  <iad 
real  eat&te  Mortgafas. 

The  petitioner  also  elaiaed  that  the  respondents  were 
indebted  to  hia«  aad  that  he  had  a  right  to  xiae  such  notes  and 
trust  deed  and  to  pledge  the  saao;  thit  in  Mfiroh*  1935*  the  13tb 
Strset  Bank  was  closed  aad  all  of  his  reoords  taken  avay  froa  hia* 
aaA  tk  t  he  never  hoard  of  the  aatter  until  soaotlao  in  lfaroh«  1939, 
«hea  ho  was  serrod  with  a  suoaons  in  the  Superior  Court  ease. 

At  the  eonolusion  of  the  hoariac  la  the  County  Court, 
the  eourt  found  against  the  petitioner,  disnisaing  the  petition  and 
reaandiag  the  p^titicmer  to  the  eustody  of  tho  sheriff. 

The  petitioner  urges  as  grounds  for  r ever sal  of  tho 
Jvdgwaaft  of  the  Ooanty  Court  that  the  deolar^tion  in  the  Superior 
Oourt  was  an  aetion  in  trover,  and  that  aaliee  is  not  the  gist  of 
aa  notion  in  trover;  that  the  deelaratioa  did  not  under  etny  oon- 
•truotion  oharge  aalioe  in  the  first  oount  thereof;  and  th^t  it  did 
aet  oharige  oaiiee  in  the  aeoond  count  thereof;  tiiat  the  verdict  in 
tko  Saporior  Oourt  ease  did  not  find  the  petitioner  guilty  of  aalioo, 
aad  that  the  iastruotions  given  by  the  Court  in  that  ease  praotloally 
•xeludod  the  elsaeat  of  oalioe. 

This  oourt  will  first  oonsider  the  reapondents*  notion 
to  strike  the  bill  of  exoeptions  froa  the  transcript  of  the  record 
la  this  ease,   >e  find  that  a  Judge,  other  than  the  trial  judge, 
within  the  tiae  allowed  for  the  filing  of  the  eaae,  narked  tho  bill 
•f  exceptions  aa  ^rreaented.   It  also  appears  froa  the  record  that 
pursuant  to  orders  of  the  oourt,  further  extensions  vers  allevod 
for  the  signing  ^nd  filing,  and  ^ithia  the  tiae  so  allowed  the  trial 
judge  signed  the  bill  of  exceptions  nuno  Pt^   tunc  as  of  the  dato 
•f  its  preaeataent.  The  point  is  th«t  the  record  fails  to  show  apy 


Afl»  «<«#«*  iit*t  list*  a«i«»«sm*&  Ai  tftit«ro;^o#  iq^jt i^%*|)  aiwiunr  Iiai( 

<te»  ••^OA   ii»V    »«W    el"    I^f%i1(  «  h^   •&  iMtit   hit*:-    «»i^  ^  b^$4%hAk 

^irlil  »oi;%  X-i^vi^  XE^^JiiAt  «l)ie»o«t  «i^  ^  .^xi.»:  li>«ft»X9  «««  JlMs^  fi^%i& 

«tSCi  «dot^  ill  •mJLfmmwt  Lk$B.u  xftttfm  ?>ijr  to  btwAd  f^yaa  »<<  4^  {{jT  toB 

,--^zm  t^ute^  ««i?.au#  9^  «ti  MMpmi*  ^^  il»iw  l^vtsa  saw  #4  ••rfv 

••M  icAA  «»jbmr  9ofl  l)i^  miX^  t^if^Ji^^  ^^  ^^-^   ixnin^r$  at  stottom  mm 

btk  tt  iffit  ba»  it99%»((ii  iatm^  imxtX  &p  iU  »otim  »^imAp  acttetntm 

at  t^JJyfv  •dt  iiutf  |t«^-9:««<#  *«tm9  bn&t»»u  o^HJ  sti  9ikllmt  o^^xsdQ  tan 

jlUK$tto*%q  a9M9  tJ'M  at  i4  wivt^  »incato^sstitmt  «!li  iadi  imo 

,»Qtim  tio  $tmm»iA  •iit  tmbtiJL^'m 

M«»#i:  «rf#  lea  t%ixwuuni^  ^dt  ooxt  «aoiirq»ox4  to  ilia  «e(l  tjUTtn  oi 

IXM  aitt.lw^ViBM  «*•«•  ttiC*  to  saii.n  »j(*  «ot  i»««aix«  aai^  04;^  aidtlv 

tsuU  battwm  '^H*  ii#«t  «ii:»a({(|Ji  mX«  iS     •t>»#aa»«vti  «a  enoi^qoasa  ta 

J»w9ll»  avatr  aaoiaim^iia  vaiCf'xtft  «#ii/»o  adiT  %e  avafito  ol  tawtM% 

ttt  »di  fra«aXi«  aa  wmt^  •Hi  it44#l«  A«<3  «aM(i-Ut  htut  %atM^U  •d^  %9t 

•»M  •*$  ta  a«  amtt  ^M  jfligj^  aaai^f a^»  la  ili^  atfl  l^awjBla  a;|ta4 

T««  veifa  at  mJLt»X  ftvavaK  *<<#  t«4^  ti  #ci«Q  aijl     t^aaiajtaaaTi  a^X  ta 


-  4  - 

reftsoiui  authorizing  any  other  judge  to  «Btcr  the  notatima  of 
presentaeat  or  to  extend  the  ti«e  for  filing.     It  appears  affira- 
fttiTtXy  froa  the  reoord  th&t  the  trial  ooart  did  eiga  the  bill  of 
•xoeptions  ^^nd  th^t  it  mtn  filed  within  the  Use  extended  for  suoli 
signing  &nd  filing;   th^t  having  been  filed  within  the  time  so  ex- 
tended, the  words  in  the  order  ap  roving  the  bill  of  exeeptioas 
i|ii^o  pro  tuno  as  of  the  date  of  ite  preisentaent  and  fiiinig  volj  b« 
treated  as  eurplusage.     The  motion  to  strike  is  denied. 

The  eourt  will  nov  eoneider  this  astter  on  its  serits. 
It  aust  be  &daitted  as  tt  e  lav  th.it  in  sny  suit  where  nalioe  is  not 
the  gist  of  the  aotiea«  and  the  debtor  is  detained  by  %  eaitiM^  s|ji 
satiefaoiendua  he  is  entitled  upon  oeaplisaee  vitfc  the  statute  to 
a  release  under  the  provisions  of  the  Insolvent  Oebtor*s  Act. 

The  question  to  be  deterained  is  vr> ether  aalioe  is  the 
fist  of  the  aotioa  ]$nd  whether  the  deolaration  filed  in  the  Superior 
Court*  where  judgaaat  after  trial  was  entered,  suf fioiently  alleges 
aaliosT     The  rule  is  th«t  in  an  aotloa  for  conversion  of  p«!r8onal 
property,   there  is  nothing  to  prevent  aalioe  being  the  gist  of  the 
aotioa  if  properly  pleaded,   Sener  v.  Kniirht.  ^92  111.  S0«.     the 
4tte«ti<m  thea  to  be  eonsidered  is,  did  the  deola ration  filed  in  the 
Superior  Sourt  allege  ia  either  of  the  two  oouats  h  oass  where 
■alioe  ym»  the  gist  of  the  aotionT     Froa  an  exaain^tion  of  the 
deolayation,  it  ia  olear  that  ia  one  of  the  oounts  in  resx^ondents* 
deelaration  there  is  an  sllegatien  to  the  effeet  that  the  respaadeats 
did  turn  over  iertain  securities  to  the  petitioner  «4ad  the  petitioner 
was  to  deposit  thea  with  the  bnnk  m  order  to  obti^in  a  line  of  eredit* 
and  it  is  further  laieged  th:<t  the  petitioner  'wrongfully,  wilfully, 
w- ntonly  and  aalioiously  converted  and  disposed  of  the  saiM  to  his 
•«a  use  by  trans fsrring  the  saiee,"     whioh  would  iaply  that  the 
petitioner  w»s  guilty  of  an  iaproper  and  dishonest  aotive,  &nd  that 
the  wrong  whs  inflicted  with  evil  intent,  deeign  aad  purpose. 


-  *  « 


e(M)i^q«ox«  to  Hi- 

•8tiiC9«  Btt  BO  i«^:t«ai  atzf# 
ton  •!  •eilMi  •TVitfv  #jU/»  x^^  ' 
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Jeraberg  f,  Mix.  139  Ill»  3»4,     the  law  that  &p|vLl«s  to  case*  ©f 

tbl«  ohar&oter  Is  weii  stattfd  In  areen«r  ▼.   lirown.   333  Ul,  23X, 

lA  theae  words; 

•)Th«  p«tltioa  reolt«»  th&t  plaintiff  in  erroi*  is  in  th« 
•ttstodjr  of  th«  shexlff  by  virtue  of  en^id  writ  and  ia 
daalroua  of  releftaiag  hia  body  froa  arreat  by  d^iitreriag 
up  hia  proparty.     Tba  sola  question  ctrntrovartad  ia  thla 
»«urt«  under  the  p^^idiags,   ia  ahatl^ar  ft&liee  waa  the  gist 
of  the  notion,     fhs  Jury  in  the  Oirouit  Oourt  found  olisiin* 
tiff  in  error  v&a  guilty  of  ooiiTersion.     The  aotioa  «n.8 
one  in  tort  based  oa  frstuduleat  oonrersioa.     M&lioe,  as  that 
tera  ia  used  in  oaaaa  of  this  cbar%etar,  does  not  neoeasarily 
•ean  hatred  or  ill-irill,  but  p«rt5iQS  to  wrongs  irhiob  are 
iaflietad  vith  aa  evil  int«'nt,  design  or  purpoae,     Sueh 
aalies  any  be  shown  by  showing  th^t  the  guilty  party  was 
aetuftted  by  dishonaat  aativea  with  intant  to  parT?etrRte  ?.n 
injury.   (Seney  v.  Knight.  292  111,  806}  Kitaon  v,  F^r^all. 
^«  iA.  saViFirst  MaV.  'Sank  of  Flora  ▼.^Hii.  lA  U.kl.)* 

Faaaintf  the  Quaatien  that  aoilioa  aay  be  inferred  froa 
tha  allegation  in  eaoh  count  of  the  deelar^tion,   this  court  will 
aoBSider  the  .>atitioner*s  oont^ntion  thiU  when  only  otia  of  tw« 
eouata  ia  a  deelar&tian  ohiirges  luaiioea   a  general  verdiot  finding 
defendaat  guilty  is  in  effect  a  rerdiot  finding  hia  not  guilty  of 
miliea*     The  rule  is  th  t  when  there  are  aoreral  counts  and  sAliee 
ia  the  gist  of  soae  and  not  of  others^  &  judgasnt  ia  not  oonoluaire 
•n  the  «iuestion  of  oaliee.         Jeraberg  r.  tfix.  supra^ 

It  ia  apparent  froa  the  reoord  thi^t  the  theory  upon  whioh 
the  esse  w^9  triad  ia  ths  aounty  court  was  that  the  petitioner  by  tha 
introduction  of  eridenoe  tried  to  bring  ktaself  within  the  prowisioa 
9t  the  statute  that  would  justify  hia  release,     The  petitioner*  as 
well  as  the  respondents  and  their  witnesses*  testified  to  the  facta 
la  thla  proeeeding*  and  at  the  coaolusion  of  the  trial  the  Oaunty 
Oourt  disaissed  the  petition*     It  appears  froa  the  raaord  ia  this 
aaaa«  the  court  did  not  ervt 

It  is  oontendad  by  the  petitioner  that  an  inatruetion  whieh 
ignores  the  elMieat  of  intention  eliainatee  thereby  the  queeiion  of 
■alios  froa  consideration  by   the  jury,  and  In  support  of  this 
contention  he  aakea  referenoe  to  two  instructions,  one  whieh  was 


-  a  - 
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ti..; 


r^  tatted  ««•« 

--'•-•  ••••'•toiltal 

*9Almm 


■•-act  l»tt!!«^r.    ••i'^    -  ^.iiie*.fi'i 

tuft  \o  »ae>  x^^©  a«"^?*  *«4i?  floi#a.y  •  '  '*aojt*i**•^  •?!*  79M«0«« 

:Y:/:X?'nit  i'Qiij'i^v  ijs«a«»ai  jc  4e«iiis«  snji^^jto  rtel;t'*f*pliM>i  4  ul  «tlUM« 

jirf;^  SLl  Mcoo«T  «{(l  nod   ««^»<fq5  tl     ^tttflHHiti  •At  b9%9iMaih  fttfita 

to  flpi#«»t/p  atft  x(r*<^<)V  ■•#Mii«lX»  miftt^ftti  to  ^aaaeXo  *.i     «idto£(;gi 
•  liU  )e  ttoq  ^t   '\p:$  tu>U*fi)i.mti9f>  atttt  •»iX«i 


-  •  - 

£!▼•«  ftBd  TMid  %«  the  jjury  by  th«  trial  oouirt  is  the  Sup«rioT  Court* 

and  th«  other  vhioh  «a«  oarlcod  *  refused.  **  The  refused  Instruotloa 

vai  offered  hf  the  petitioner  ift  the  proceeding  in  the  Countf  Court, 

and  upon  objection  a^de  by  the  re;; pendente  the  trial  court  refused 

to  adalt  the  instruotion  in  erldcaoe.  The  petitioner,  not«ithetandia| 

the  ruling  of  the  oourt,  streeees  tb&  words  ueed  in  the  ro^fueed 

instruotion  as  an  indioation  thnt  the  trial  oourt  in  the  original 

proceeding  withdrew  fro*  the  ornksideration  of  the  jury  the  auestion 

of  aaliee.  ThM  oourt  onnnot  eonslder  the  refusal  to  ad«it  this 

instruotion  as  being  before  the  oourt.   No  suggestion  is  aade 

wherein  the  Jounty  Court  erred  in  suoh  refusal*  Upon  what  theory 

thie  oourt  9»a  eonsider  eyideaoe  not  in  the  reoord  is  not  aads 

slsar  by  the  petitioner*  The  oourt  will  outsider  the  instruction 

before  ue,  which  is  as  follovs: 

"The  Jury  are  instructed  as  h  satter  of  law  that  when  the 
prepsrty  of  one  person  ooses  rightfully  into  possession 
•f  a&other  to  b(»  held  by  hin  tenperarily  for  s<nss  spsoifis 
purpose  and  vhen  that  is  aoooapllshed  then  to  bf>  returned 
to  the  owner,  if  the  person  eo  t^^lcing  posaeBision  of  the 
property  vilfully  sells  it  or  otbi^rwise  disposes  of  it* 
for  his  ovti  use  and  benefit,  %nd  so  aa  to  deprive  the  o?rner 
or  owners  of  it  without  his  or  their  sonsent,  this,  if 
prsvsn,  will  anount  to  a  wrongful  conversion  of  the  property 
and  BO  dsoand  for  the  possession  need  be  sade  by  the  o^ner 
before  eossenoing  suit  to  reoover  the  value  of  the  property. * 

This  instruotion  correctly  states  the  rule  as  to  wh&t 

asounts  to  a  wron^fttl  oenversion,  and  wh«i  a  decand  for  possessioa 

of  the  property  by  the  owner  nsed  not  be  sade  before  oonuienoing 

suit  to  recover  the  value  of  the  property.  It  tfsss  net  indioats 

that  the  queatioa  of  SMklioe  is  withdrawn  fro*  the  Jury,  but  only 

announces  the  rule  when  »  deet^nd  ie  not  neeesesry  in  »   case  of  this 

kind,  s^nd   inassuoh  as  our  attention  is  nut  ealled  to  an  instruction 

froa  which  we  oan  draw  a  reasonable  infer enoe  that  the  queetioa  of 

■alioe  w'4S  withdrawn  frosi  the  Jury,  as  are  umbie  to  agree  wi^ 

the  petitioner's  ocsit«nti<m« 


-  »  - 

mitjoninxt  iM«tfl«i   «(fT      ".btatflAT"  fe«tf«MB  mam  doidv  fdi9  ^dt  ^fl« 

,1-Tirc  941  «i  ;^ib*«oo«q  •fl;r  si  x«flOi;^i^ciq  sift  i^cf  fc«««ll*  mttm 

b»tt(rl»T  t^trot  X&iTl  »4(^  fi^A»t»Toq«.;^t  i^tl^   t<^  «taic  aoi#9»{jefo  aoqu  ham 

XjMi^v*  (»f(if  111  rrcMO"  x.^i'sf  itdi  3yiSf  a^ttmolhcu  tut  •«  smitwntnmi 
aidf  ^i«»  ft  •#  iii«wttirs  A^y  x»fei««^  tMui.^«  tvivee  ftAif?     .^eiXAi  to 

XtE09^    ifiA*i    &CqU       .I-SUItftlk?    (£011%    Oi    &tttX«    iXiJfti'^   XtUaO-    •<!/   Ai979li« 

te45^Xxot  ea  «{  fioxif^   «cucf  8to%9tf 

oititttftQFft  »ffik©»  test    i 
ft«>at.«J«"r  ?<f  o*^  at 

x»<rtc  t»£t*  &Ti^<ia.b  o^  S'  t^lA  -tot 

t^^  9i  ntt  9lin  •fit  »BX^i%  \li6*xa»o  ttoiftitntwtii  •idl 

Mitstaooq  tot  i^iwisb  «  st»iim  ba»  «a«i«ie6Vi-:o«  Istt^^avt'v  a  of  •inmrnfi 

laioAOimoo  •letiKi'  •»!».')«  »«i'  #<mi  j&»«4«  votnto  »r<.^   ^^d   uttsqovq  0£(1  to 

•i'anJLbat  ton  «»eb  i*!     .x^taqotv^  »<i#   tv  oa/^  ^  ru09T  o#  tJLtn 

\la9  tad  «TT»(  ttHt  ao^t  frw«tis!i»i«  «i  soil^iw  1o  .^oX?e«i;9  •iff  ^adt 

•iH^    lO    «6«0  «   Ai    VK^SOOOS   t<M   ci    biMUW»lk    II  OO^vr    ?  -f^    OOMttlOnnA 

noitoiri^tfli  am  ot  teXlM  #oa  «Ji  Aoliootm  xam  ««  ^dMKOJMti  &«ui  «luiiji 
to  flwi^ooifp  •!(#  *«tfl  •omTstfli  titfjuMMiAot  A  ««!:&  At^o  •«  d9ldv  aoit 

«aol;tff0#iKio  •*TOicoiti#o<i  •/!# 


-  f  - 

W«  ar«  of  the  opinion  %h^\  the  County  OoHrt  eMNl%t«d 
»o  error  in  reaeblag  its  eonoluslon,  «nd  therefore  the  J«t4®Bieat  of 
the  court  dlaaisaing  the  petition  and  rewinding  the  petitioner  to 
the  euatody-^  of  the  sheriff  ia  &f  flrsied. 


-    T    - 
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KMli.  BUHSH  aad  EMMA  BURGH, 

▼• 

R.    0.    STOlll:  it  COMPAKY* 

Apptllanta. 


ATi'SAL  FROM 


SDHtRICHt  aoiW 


ooor  oooin. 


Opinion  filed  March  11 »  1931 


28' 


MR.  JUBTIOI  HIBEI.  d*Iiv«x-ed  th*  opinion  of  th«  eourt. 

Tho  ooaplalnanto  fllod  »  bill  in  th«  Superior  Oovaet   of 
Oook  Count7  to  retoind  &  oontraet  «ade  vith  the  defenla^nt  for  the 
purohftae  of  oertain  re^tl  estate  because  of  fraudulent  represent  itieas 
of  the  defendant's  ageat«  and  to  reoorer  $3cl83»37  irhioh  the 
ooaplainanta  had  f^aid  to  the  defendant  on  aooount  of  the  purohaae 
price  *  To  this  bill  the  defendant  filed  an  sunaver  and  denied  th!«t 
its  agent  aade  any  fraudulent  represent^ tions;  that  the  ooaplainanta 
were  guilty  of  laohea  and  th'.t  they  were  estopped  from  asserting 
defendant's  fraud,  if  any,  by  the  provision  in  the  oontraot  to  the 
•ffeot  that  the  ooaplainants  had  r'^ad  the  whole  ofthe  oontraot 
aad  agreed  that  no  representation,  proaise,  or  agreeaent  not  ex-> 
pressed  in  the  oontraet  had  been  aade  to  induoe  the  eoaplainants 
to  mtsr  into  it. 

The  oaae  was  heard  by  the  Ohanaellor  upon  the  issues  joined^ 
aad  at  the  olose  of  all  the  evidenoe  he  entered  a  decree  in  favor 
of  the  eoapl«iinants  rescinding  the  oontraot  %tt(l  ordering  the 
defend':nt  to  repay  to  the  ooaplainante  the  sua  of  |2,i8'3.37,  with 
interest  thereon  st  the  rate  of  five  percent  per  annua  froa  October 
19,  1937,  froa  vhioh  the  defendant  appenls  to  this  court. 

rroa  the  evidence  it  appeare  that  during  the  aonths  of 
June,  July  aad  Aagust  of  the  year  1935,  ^e  defeadaat  offered  for 
snle  to  the  vublio  apprexiaately  600  so-oalled  residenti^tl  aad 


^H^ii^H  A»m  im»  mum  4Xfi 


\ 


m  "C  idrirt,^    '?- 


8^9  .Ajoas 

XSeX   «XX  ifouM  l>aXn  aoifliqO 


le  ^t0o&  teii[«<«f4  ttf*  at  lll^  us  ftviit   f»AJ'JKX«iQMOt»  •dT 
•if#  tol  »a«fe«#t».t  »i{^  itl^  9h&m  i9»tta9e  »  baioft  9f  \tmtofi  j[o«0 
fMcltt^ta%69%ii»%  tMbiuts/mtt  to  MMMWMf  •!«#«•  Xsftn  aJtjr.#T*e  lo  •«JB|(»t«q 

tadi  tmtmb  te«  %*wm»  xm  AaXll  }iMib«it«»  •tit  iiiet  iiXrf#  oT     •  •»!«« 

•tAM^XqMW  »ll#  •MdMi  9t  9bam  «MKl  i^rf  ;r»«v#«t«»  9lli  al  b%»90tq 

.il  e#ai  xmtm  •# 

«JbMiiot  ••»««i  •(!«  <iwv^w  xoXX»9a«di>  •rfjT  ftf  ibY«*rf  «<>'«  ••so  a^ 

toYSAt  tit  i(itt>9b  a  b&ftam  9^  ••iiKfelTt  94t  iJL»  %e  9m9JL9  9di  is  Imu 

<ff  1«  «VC.ttX«S|  to  mu9  9di  9immtiJtMijqma9  »tii  of  xttq*^x  ci  taftetto 
X9<i9t90  aoxJ  munaM  taq  #fl*»t»q  avit  lo  ^ITitt  «d*  i«  ffo»Tt»ilf  #»•«•#«! 

to  u(#aMi  aift  lajtu*  tJMf#  mja^a  #1  fHMtaliiT*  aM  aosn 

ft««  Xfli^oiftlMY  k9iJjm'-99  OOt  X'l^^^'nisaY^'?'  •iXtfcr;  aiff  •#  aXiia 


-  3  - 
tott«ina««  lots  in  tb«  *T«r]t«o«»'*  being  R*  0.  Stone  «  OoMpangr*s  sub- 
dlTisloa  la  Lake  County*  Illlnoia*  fox   toae  tiae  prior  mad  tubseofuent 
to  the  opening  of  said  oulKliTlBion  the  defendant  had  fite]Llj   neetioga 
of  its  aalesaen  at  its  offioe  in  Ohioago*  Illiaois*  at  whieh  one  i.  Q, 
ablTSly*  geasr&l  sales  direotox  of  the  defendant,  disouesed  the 
"ferraoe"  subdiTlsloa  vith  the  salesaea  and  inforaed  thea  of  oertaia 
supposed  advantageous  features  of  the  eubdlTislon  vhioh  they  sight 
eaphasiss  to  prospeotive  custoaers* 

Ths  ooapXainaatSy  who  are  husband  and  «ife«  vere  first 
■olioited  on  or  about  July  3t«  192h,   to  purehaae  a  lot  in  the  **TerrAoe« 
by  a  ifisa  Qrady  sales  agent  and  Lawrenoe  Salth,  smiles  aaatagsr  of  the 
defendant.  3aith»  in  his  oapaoity  as  sales  aaasger«  had  attended  aost 
of  ths  veekly  salea  Meetings  presided  over  by  ShlTely*  After  prelia- 
iaary  oonTersation  in  the  home  of  the  ooaplaiaaats*  at  that  time 
Smith  persuaded  the  ooaplainanta  to  inepeot  the  eubdlrialon,  and 
aseordingly  on  July  37,   1335f  drore  then  out  to  the  preaiees.   ^^^hile  oa 
ths  subdiTlslon  he  represented  to  ths  eoMplainAnts  that  the  entire  sub* 
division,  inoluding  Lot  5  of  Blook  2b,   whioh  he  «ri8hsd  thea  to  pur- 
ehase,  ims  situated  eithia  the  oorporate  Xiaits  of  the  Village  of 
Lake  Bluff;  thvt  H.  0.  Stone  &  Ooapany  had  oads  arrangeaents  with  the 
Village  authorities  to  install  within  a  short  time  throughout  the 
entire  subdivision,  water  and  gas  pipes,  severs,  streets,  sidevalks 
and  alleys,  and  that  ths  dsfead%>nt  had  agreed  with  the  Village  author- 
ities to  build  eortaia  parks  through  the  property,  &nd  th^.t  the 
Chio.^go,  North  Shore  and  i&ilwaukee  Railroad  Ooatstny  had  oondeaiui4 
a  oert^in  traot  of  land  for  the  purpoee  of  the  ereotion  of  a 
passenger  station,  whloh  traot  of  land  aas  within  a  few  hulidred 
feet  to  the  northwest  of  Lot  5  of  ^oek  3&  of  the  a^id  subdivisionj 
aad  th«it  froa  suoh  st^'^tioa  passeagsrs  would  be  transported  to  Ohioaga 
vithin  a  tiae  period  of  thirty-five  ainutes;  th»t  the  ooaplalnants 


-    £   • 

.0  tB  •«•  tfoiiMi  4':£  ««i<;M..^*.   «o^9^U&  ill  !»»it>o  tiSi  tr«  iio..  .......  ...^   ^v. 

9ti*   lO   T»B''^«»^  ftl^B    «d#i«4:   «&{I<Hr»«il  &ff«  #fi9$x;  &«i««  YfurtD  ««11  «  t^f 
so  *Ui!«*     ♦8^«i«»»^  »d*  o*  #co  «»df  »v©tl>  »e'*5i:X  ,^  ^£»t  «o  ti-^fllMo9»s 

~t«<ftir«  •jiAi.Xir  «d#  f(#X^'  ti»»i^«  hsMl  t«r»iid»>«db  »iftf  :^a^#  l>o«t  .st^i-Xji  Imi* 

f>»Jt»9l>ftOO  ll4Hf  tA«]fM»8  fuBOYXiAff  il«A«/.flwilS   JM*    ttiC^itft  l(#«»lf    «0ftA»i49 
ft   t*  4l»i#MT«   •ftr  >•    SMMIIlMr   #lft    ««)   toiU  t«    #*««#   «!«#«••  « 

tOOiftiVJtMvt    ftlA«    <»tf#    to   dfi    UMlfi    tft   a    fOa   t#   »«««lffT»ll   •<(»    •#    t*«t 

«t:|aoiifO  ot  bmtVbqBaxtt  otf  tXvow  •«»3|ffi«t«^<!F  Aeitt^t*  tfttoil  lu»Tt  *«tff  Itfis 


•  s  - 
lapon  «ueh  repreaeat^tlons  t>«lng  a»d«»  ami  bellrvlog  0%a«  to  be  tru« 
paid  8aith  while  on  the  preoilsee  »  tieposit  oa  aooouat  of  the  pur- 
obaee  of  Lot  &  of  Blook  2b,   and  on  the  following  Sunday  at  their 
hoae  paid  the  kralanoe  of  the  initial  pitygtent  &nd  executed  e  vrittea 
eontraot  fox  the  purohnee  of  enid  lot,  l»y  the  tet»e  of  v*hioh  the 
•oaplainanta  agreed  to  puroh«ee  %nd  ^e  defendant  agreed  to  sell  the 
■aae  for  the  prioe  of  iS^STS;  that  oa  July  37«  192S,  and  aubaequent 
thereto,  Lot  5  of  BIoc^l  S^p   vhieh  eoaplainanta  piiroha«e4«  was  net 
within  the  oorporute  liaite  of  the  Village  of  Lake  Bluff,  Imt  was 
ecteral  hundred  feet  veet  of  the  corpora te  liadta,  and  th^t  the 
defendant  had  not  at  an/  tiae  »ade  any  arrangeaiente  with  the  author* 
itiee  of  the  Village  of  Lake  aiuff  to  install  in  the  aforesaid 
euMiTision  any  water  or  gaa  pipes,  sewers,  streets  or  alleys,  and 
that  the  Ghioago  North  Shore  »   Milwaukee  Hailroad  Oompany  had  not 
on  July  a? 9  192&9  or  at  any  other  tine,  oonde«n«d  or  purehased  any 
ground  in  the  northwest  oofnsr  of  the  aforesaid  subdivision  for  the 
ereotion  of  a  passenger  station.  Xhe  only  ground  oondeaned  by  the 
tlailroad  OoapajBjr  ia  the  northwest  oorner  of  the  «ubdiTisi<»i  was 
dondesined  for  its  use  as  a  right  of  way. 

It  also  appears  froa  the  eridenoe  that  the  ooaplainants, 
without  knowing  of  the  falsity  of  the  repreaentt'tions,  mmAt   payiseata 
•n  their  contract  until  October  19,  1937,  amounting  to  IS, 183. 37; 
that  shortly  thereafter  they  went  to  their  attorney,  who  Hade  an 
inwest ignition  and  dlaoowered  that  not  only  ims  the  lot  outside  of 
the  oorpor^ite  Halts  of  the  Village,  but  also  that  ao  legal  arraago* 
■oats  had  been  isade  >ith  the  proper  authorities  of  the  Village  for 
the  Installation  of  iaprowements,  nor  was  any  land  oonde»ae4  by 
the  Eailroad  <^oapany  for  teraina.1  rMrposes* 

It  further  appears  froa  the  eYidenoe  thnt  at  the  tiae  of 
the  trial,  the  property  purohased  under  thia  contract  was  in  the 
saae  condition  as  it  was  in  Jit$f   of  1935  ^^hen  the  ooaplainants  were 


^  t  - 

ftni  t»tf  9$  9m/m  s**ty9kl»<i  bam  ,»tMar  yMMT  wm^it Mwfwitxnfn  <<•«•  mmpv 

^tjnq  9  (if  ^«  fttti09t>B  tuf  tiiutqph  »  tmaim^vs  *A$  am  AXi^v  tf#JMI  ttAmi 

«i{^  i^rft  ban  ^%t^ii  4»#«inGie{«oo  ««{^  ^c  t9*^  ttm\  b^xtmuA  Xjn«tHit 

#e»!r  ibisrff  tn-^'^s^sl!^  bm^lks:!'.  en:£ismUii  ^  ^<s&«fe  f!l»«<»te  i^MOiAt  ^t  tmi$ 

4tiv«i  to  iisl'^M'f  »  9'»  ««t!r  »#ir  xol  A««ptM|i 

lo  ft^isiTuo  #oX  «^ifi  «J»#  fJ^  ^o<Q  ^^'^^  b9^«roiimi£i  ^.a^  iaoi^u^X^VHYai 

-•8Mjr!n:4i  Xiis*-^  •'  ^^>  «iXit  J'snif  ««3jitxXI^  »iif  Yc  a^tmtl  s^mQ^%9%  •iH 

vol  tj)jail¥  «(l^  li  •»2tit«iiff&«  Y*<|tf»<{  9i8#  ttiX^ir  *i}4ur  i«iM  *juf  n$amm 

yd  !:«srr;:.:«>b0on>  fiT^.r-^I   <i,i8  %Mm  IKeA   ,«#IMi«inr«fV«|iMul  1«  a«ljrjii.X«trwil  «4l# 

•tf#  al  «««  #Mt#fl»o  midt  HMtau  ili«««^»t«n  t^«*<t<iK9  vil^  «XeiY#  •(<» 


-  4  - 

iii4«««d  t«  Fttroh%a«  the  lot* 

tli«  point  !•  Mod*  that  th«r«  w^c  a  nonjoinder  of  neeoammTx 

und  Indlsponoablo  partioe  a«  defendants  in  thle  ttase,  and  tIterRfoxe 

the  deoxee  is  erroneous.  In  order  to  pmss  upon  th^t  Queetion  it 

vlll  be  neeeee«ry  to  exaalne  the  ooutraet.  It  1«  an  elementary  rule 

that  the  p^rtiea  \o   a  oontraet  are  to  be  aeeert&lned  froa  tfae 

••ateftta  of  the  doeuaent  Itaelf*  liov  vhat  do  ve  find  from  the 

eoatraet  la  thla  o&eeT  we  find  thla  l%n^&g««  in  part: 

"Artloles  of  Agreement,  aade  thla  37th  ^n^y   of  Jivly,   a.  D* 
li}36»  at  Chloage*  Xillnola,  betvesn  u,  0.  itone  tk   Ooapany, 
agent*  party  of  the  first  p»rt»  siad  iSiall  UNurg^  and  tmm. 
Burif^,  hie  wife,  *  *  *  as  party  of  the  ae*oBd  part* 
I»ITI1ES  KTK,  That  If  the  party  of  the  eeoond  part  ahaii  first 
aake  all  the  paynenta  and  perfora  the  ooTonanta  hereinafter 
aeatloned  •  *  *  the  party  of  the  first  part  hereby  ooTenanta 
and  agreea  to  obtain  oonveyanoe  froa  the  Chloagd  title 
&  fruat  Coapaiqr,  as  Trustee  under  the  teraa  of  a  oert^Un 
trust  agreeaent  knoan  as  Truat  Ho*  14&33  and  assure  to  the 
party  of  the  seoond  partf  In  fe«  alaple  •  •  «  the  following 
doaerlbed  r^al  estate** 

It  la  olear  at  thla  point  that  the  defendant  did  not  aot 

la  a  representtitlTO  eapa«lty«  but  did  agree  th%t  tt  would  upon  the 

payaent  %nd  perforaanoe  of  tho  ooaplalnaats,  obtain  a  oonveyaaoe  of 

the  real  estate  froa  the  Chleage  Title  «  Truat  Coapaay,  trustee,  and 

assure  to  the  ooaplalnaata  In  fee  elaple  the  title  to  the  real  estate 

deaorlbed  In  the  oontraot*  It  vaa  not  neoessary  for  l^e  defendant 

to  bare  the  title  to  the  roal  estate  at  l^e  tlae  the  ooatraot  w^v 

aigaed.  Its  duty  hoTSTsr  la  ele^r  t^st  when  the  payment  Is  a$ide 

it  aust  perfoza*   e  find  froa  further  exaalnatlon  of  tbia  oontraot 

that  the  defendant  alght  pay  taxes  upon  the  failure  of  the  ooaplatlnanti 

so  to  do  and  thftt  additional  suae  If  f».ld  by  the  defendant  «»ouJLd 

beaoae  due  froa  the  ooaplalaaate.     It  also  appoara  froa  the  eontr»at 

that  in  ease  of  the  oeaplalnants  default,  the  defend:mt,  at  its 

•ption,  aay  forfeit  the  oontraet,  and  all  payaents  ma.dm  on  the 

•oatraot  should  then  be  retained  by  the  defendr^nt  In  llQuldatlon  of 

daaagea.     This  tndleates  that  the  oontr^ot  vas  entere^d  Into  by  the 


-  *  - 

ed#  noil;  i>*>s  ■■■st  nel  &$  sn»  ;t«j$it«ra«fi  .«  el  a^lft^q  Mft  t«it 

iiiui  ,■  'X  -■■.:;    ' 


ban   ^fi^i^twi  ■    ,     .      /oO  *««»T  -a 
tff«hiietSli   *i»   tot  ipt«Ks<M>©«a  *or 


^oRtlaoo  tiff  ttovlr  •tiMMt<{«  00 1  .  iiaaaiiiiqmoo  »iti  s!<»tl  «tfi>  9momni 

•tf^  t^  •#fti  h9f9a»  Bern  to««#tteo  ttf^  #/uft  mmtJmibaM  ci<fT     •••«A«<^i> 


-  5  - 
d«f»adftBt  not  %s  an  agent*  tntt  as  *  oontrmoting  party  deTlTlng 
t>«a«fit8  frea  the  ooatr^et  that  vaa  Aiitftred  into  by   the  parties.  Thd 
fftot  that  the  <l«f«tidAAt  had  a  further  oontr%et  «ith  third  parties 
dQ««  not  help  in  the  eolutlon  of  the  question.  The  ooaplaiaants  had 
a  right  to  rely  upon  the  eoatraot  as  written  and  hold  the 
defendant  responeible  tti»ier  its  terms* 

Xn  order  to  do  ooaplete  Justioe  in  this  oa««,  it  iras  not 
neeeee&rjr  for  the  Chioago  Title  &   Trust  Ooapany,  as  Trustee,  or 
Henry  V,   Koroott  as  henefioiary  tmder  trust  Ho,   14534,  to  he  at&de 
parties  in  this  prooeeding. 

It  is  urgsd  with  earnestnesa  hy  the  defendt^nt  that  the 

oomplaiaants  should  he  denied  a  tight  to  resoind  f«x  <the  reason  that 

vlth  fall  knowledge  of  the  faots  froai  ^uly  37,  193&  to  May  12* 

1988,  when  the  hill  was  filed,  they  eleoted  to  affirm  their  oontraet 

and  are  hound  hy  their  election.  The  def%nd%nt  quotes  frMi  the 

•ate  of  rollett  ▼•  »rown.  188  111.  a44,as  follows: 

•A  party  who  desires  to  resoind  a  transaction  for  fraud, 
oust,  upon  disoowery  of  the  faets,  announoe  his  nurpose 
aind  adhere  to  it,  and  oannot  be  permitted  to  atf^ni   p&seive 
and  speoulatlTe  as  to  whether  he  will  reaoind  the  trans« 
aotion  or  »8.ive  the  fraud  as  the  e-vents  of  the  future  may 
determine  it  to  he  more  profitahle  for  hia," 

The  faots  disclose,  however,  that  the  eompl^tinants  newer 
»«Ye  in  poseeseion  of  the  real  estate  and  that  the  payments  due 
under  the  oontraot  were  made  hy  them  to  the  defend?»nt;  that  the 
only  thing  that  the  oemplainants  had  was  a  right  of  aotion  under 
the  eontr«iGt.  The  title  to  the  real  estate  not  heing  in  the 
eoBplainants  arid  the  monies  paid  to  the  defendant  did  not  ohange  the 
status  of  the  (parties,  and  surely  no  equities  have  intervened  that 
would  justify  the  oourt  in  denying  the  relief  prayed  fan.  There 
is  BO  evidenee  in  the  reeord  thmt   the  defendant  was  injursd  or  was 
misled  by  any  aot  of  the  oomplaiaants. 

The  faots  indioate  that  the  first  time  the  oomplainants 


-  «  - 

Yi-'/v  ?.'OY'   >»*it-i»1t  feaft  >Q  »^fe«iir4Mi^  Xi«l  rf*lw 


tot    Rf.  Jt' 


T»btttf  floWojE  Ic  .trfgit  a  ttfsm  bad  ^tUMalni-  -■■■- 


,trtex$UQo  odir 


I«&ra«d  of  the  falaltir  of  th«  r^proseat^tloiui  of  the  defendaat  wa« 
vlioa  tholT  Attorney^  shortly  &fter  Ootol»«r  i9«  1927,  dls90Ter«4 
t^t  the  lot  la  Qtt«8tlon  was  outside  of  the  corporate  Halts  of 
th«  Village  of  Lake  Bluff;  that  oo  arrangesBents  had  been  aade  trith 
the  Village  authorities  for  the  installation  of  improTemeats,  and 
that  no  l«nd  »&•  oondsaaod  for  tersinal  f».oil]ities.  Shortly 
thsreafter  this  suit  was  instituted. 

The  law  is  that  one  seeking  to  reaoind  a  oontraot  upoa 
the  ground  of  fraud  oust  aot  promptly,   the  Ohanoellor  passed  on  that 
Question  in  thie  oase»  and  we  are  not  dlspossd  to  viistur%  the  deoree 
«poa  that  ground. 

A  further  eonteation  of  the  defead^^nt  ie  1At«t  there  is  no 
eridenoe  in  the  reoord  of  Kierepreeent^tione  of  present  exisitlag 
faets  whioh  were  material  la  the  aalUiing  of  the  agree««at. 

There  is  oritioisa  to  the  effeot  that  the  aisrepreseata* 
tloa  is  aot  supported  by  any  oonolusiTs  evidenee  that  the  agent  of 
defeadaat  told  the  oonplainants  that  the  lot  was  withia  the  oerporatt 
limits  of  the  Village  of  Lake  Bluff. 

The  rule  is  that  false  represent>^tions  as  to  the  boundar* 
iss  of  land  are  grounds  for  resoinding  a  oontraot  of  s^le.  Higgino 
et  al.  ▼,  aieliaell,  S3  111.  503}  s#ullett  ▼•  i^earerton.  et  al.,  188 
111.  ^pp.  66.  From  the  ewidenoe  it  appears  that  the  representation 
made  to  the  oomplainante  as  to  the  loo&tion  of  the  lot  in  the  Village 
of  Lake  Bluff  was  fraudulent «  and  suoh  fals«  representation  ims 
knowingly  utade;  wns  a  present  mterial  repreeentntion;  wh.s   relied 
upon  by  the  eomplainants«  and  is  one  of  the  grotmds  for  relief. 
*M3>f  #  ffirgt.  ▼.  Sexton,  et  al.  137  111.  410.  It  is  suggested, 
howsTer,  th.it  suoh  aisrepres<¥ntr>tion  is  one  of  law.   lo  this  wo 
oaraot  agree  for  the  reasons  stated.  If  the  bound>iries  of  a  pieoo 
of  land  are  pointed  out  to  the  prospeotlwe  purohaser,  the  seller  is 
bound  by  suoh  representation  if  smde  to  induoe  a  purohaser  to  enter 


to  etijKli  •tairoq[t««»  »i^  le  •feintve  sm  ^loX^e^ifc  al  tot  9iS  tM4* 

9ts9«fc  »d#  <fYtf^•i^  fe»  *»«c  H'iff'  ♦<!'«  tsTJi  *»^  ^«'    ,*»«??  mi^  ni  aottu.^ttp 

-^atMit^fitfltt  «4l  t«if»  «fi«tl«  ^m  oi  u^lotti'!^^     t  mxtt^l 
9tr.toqto9  ft{i4  aj:4ii%  ft«v  ftfl  *ti}  ^&di  9ta6tti>  im9t9b 

tMr  ««i^iK#n»«ti:q:«x  »»lAt  do^m  iiUJa  ^im^luhv^.t^  u.'-y^  ttjiifi  oIaJ  t6 

,t*.fli»t  Tio"?  tbauors  •<**  1^*  **w^  •i  *«»  «a*f  to  ^rii  xrf  aoqu 

,fr>?tfr?  ,4U0  •!  tZ     •OX*   .XXI  Ht  ,;g  l»  >fl>  .-    »o^g  ^  ftZ^flA 

»o»l'!,   *■  to  tni't f^DOMoo  »«f*  ^^      .     "   '  '•^T  trf*  tot  *»ta«  fc*a  cpO 


-  ?  - 

into  a  oontretctf  «1ie^«r  it  was  urn   to  the  dlneiisloas  of  tho  land 
•r  its  looatioA  la  a  poli%io«l  dlTialoa  sttoh  as  ft  Tillage  or  towa» 
oad  is  %  ground  for  r*soiS8ion« 

Ceaplalnt  is  also  aads  b/  ths  dsfendaat  that  the 
•Tldoaos  that  the  defendABt  had  fl»ds  s,7ran^«»«nt8  with  th«  -vlllags 
authorities  to  install  ia  the  •ttl»di'visioa  vithia  a  short  tias* 
vaster  end  gas  pipes«  sewers^  strsets,  ailsiralks  aad  aileys;  aad 
also  that  the  ^hioagOf  north  Shore  aad  ullwauk.ee  Railroad  h)»d 
at  the  tlae  of  the  represeat'^tioas  ooMeisned  &   oertA.ia  trsot  of 
lead  for  teralni^,!  faolllties«  was  aot  a  repre<*ent<«tioB  of  exlatlag 
fa«t«»  The  STideaoe  is  oonoluaiTS  that  ao  agreement  or  arrange- 
■sats  wsre  nads  or  eatered  lato  by  the  defendant  with  the  Village 
auihorltlss  to  install  iaproTsmeats  or  do  the  things  aentioned^ 
aad  further  that  ae  laad  was  oondeaasd  by  the  railroad  for  teralaal 
faollities*  th0W   representritions  of  existing  facts  were  false 
vhsa  aade  aad  ksova  to  defeadaat  through  the  faet  that  stateseats 
aade  }af   the  geasral  sales  director  at  the  Asetin^  of  the  salesasa 
la  lias  with  the  repressatations  a$tde  to  the  eoaplainants  by  its 
agoat*  The  law  is  plaia*  aad  applyiag  it  to  the  fa«ts  ia  ^is  ease 
as  we  have  discussed  thsa«  the  trial  court  was  fully  justified  la 
fladlag  as  it  did* 

The  defeadaat  asserts  that  the  ooaplainants  by  executing 

^«  acparate  agreeaeat  under  sectl  in  ^ese  words, 

*Ths  undersigaed  has  read  and  understands  the  whols  of  the 
aboYS  oontraot,  aad  a««  states,  and  in  consid«?ration  of  the 
oontraot  agreea#  that  no  represent!^ tion,  promise  or  agree* 
aont  not  exfOTMsed  in  the  oon tract  has  been  otade  to  induce 
tlio  tmdersignsd  to  enter  into  it. 


s^oll  Burgh 
i.!ta&L   3urgh 


(3eal) 
(Sell)* 

are  estopped  to  assert  that  there  were  any  repre3ent!%tioas  aado 

by  the  defendant  Is  agaat  othern  than  the  repreaentntlons  contained 

la  the  oontrnot^  aad  in  support  of  this  poaitioa  cite  authorities. 


ba»S  f^dt  to  »tiei»t»mMb  •Iff  ««  •m  •««  #i  t90mitr  «tMtttA«>  n  •#ni 

has  imxfiSSn  bOM  mtUm^bUt  t^sJ'^ini^  ^wtmw»9  ^sffxla  •a^  bmM  t9iK^ 

<»««&  ftJtie^^  fii  el9.»!l  %iStP  otf  #<e  3i}i'!;l^qj»  baa  .iQtijKXfr  «i  ^vstX  oi^r     .^a*)* 

»i(t  %o  >-"  '-t  ■-< 'f'ileaec  £Si  £»«  «9*#ji/»  worn  ...    , —  sfixoo  ityodm 
*'99r$i  <ru[  ^B»tt9$a»m9*tivt  oa  t^r  4|BMiir3.B  tv»tfuo» 

•£«»  ««el#»#«i»fi«Y<7»'X  tii«  ot««  im»itlt  ;r«tft#  i^imnm  o^  B*qv|o^«i?  •t.s 
MaiA^AOc  c(t<e{#^#iM»9*Yq»T  «<U  audi  irx»(JtA  #{i«^«  «';rr:aiA:»!kab  mdt  y/d 


The  aotloa  In  this  oas«  is  aat  upoa  the  oontraot,  but  to  be  rellered 

tT9m   Ite  teme  because  of  falee  represeatatlone  and  deceit  uee4  %• 

in4ttoe  the  ooatplaiaants  to  enter  into  the  odntraet.   It  is  veil 

settled  that  suoh  »&  aetion  will  lie  though  the  oartles  iaay  hsve 

entered  into  a  written  oontraot  and  thoiigh  in  suoh  agreemeiiLt  there 

any  be  a  wirrmnty  or  stipulation  upon  the  point  eorerftd  by  the 

■ierepxesentatlon*  *^ntle  &   aro.  ▼.  Sexton.  euprg>.«  The  faet  that  the 

ngreement  is  under  seal  does  not  militate  i^alnet  the  oonpl&inants* 

right  of  aotion. 

the  opinion  of  the  Appelinte  Qourt  dearly  expressed  the 

rule  in  Miller  t,  ftydiek^  S64  111.  kpp*  M4,  that  applies  with  eqiM-I 

force  to  the  instant  oase  »s  follows: 

"To  hold  that  one  who  by  fraudulent  represents tlom  proeures 
the  signature  of  /tnother  to  a  eontrmot  will  be  isoune  froa 
a  salt  to  resolnd  the  ease  beeause  ^e  e«ntra«tt  which  itself 
vfis  obt'^ined  1^  fraud  state*  that  no   fraudulent  representa- 
tions were  aade^  would  paralyse  the  mm  of  a  oourt  of  ecn^ity* 
Suoh  is  not  the  law.   Fraud  vitiatea  everything  it  touches, 
and  &  eoaplainant  is  not  precluded  bjr  reason  of  the  fact 
tl»t  a  defentlant  who  defrauded  hia  aueeeeded*  as  a  p«rt  of 
the  fraud*  in  getting  a  written  state«ent  th»t  there  was  no 
fraud*  this  night  show  the  skill  of  the  operator  and  the 
gulllbixity  of  his  wiotia,  lM.t  a  oourt  of  justice  is  not 
thereby  estopped** 

We  are  unable  to  wiew  the  facts  and  the  law  in  the  light 

of  defe«ilaat*s  contention,  and  hawe  reached  the  conclusion,  for 

the  reasons  indicated  In  this  opinion,  that  the  trial  oourt  was 

fully  Justified  in  finding  as  It  did.  The  decrae  is  therefore 

afflraed* 

ArflHMSO. 

91L801I,  P.J.  kMQ  mimt>t  J.  oonam. 


«.  '-i,'    b. 

-•  - 

fe«»T9ilMt   94   •#    #«<f    ^iQfnHtm   •i^    fiO«|U   too;    »1    !»94«   vitil    Hi   ilOi#0«   DtfT 

•fit  ^  -tiS  fOG\  •lit   •J»«2HI  •&!  '  .isoi»i^iia»»»ifi[«xii« 


tf(%ii  tiff  m  ir«X  9^ 

tot   «aciatjX(MToa  nd 


HAR9KAI.I.   riKLO  «   00. »   a 

Oorporatioa* 


)      APPEAL  movi 

SOPSRIOR  Oi 

900K  ooimi 

Opinion  filed  March  11,   193L> 

OR.   jrUBTICE  RESSl  d«IlTcr«d  thft  opinion  of  the  eourt. 

Thid  1»  an  &otlon  of  trca^sa  on  the  case,  filed 
in  th«  Superior  Sourt  of  Oook  County  hy  J.   I,.   Fraaels,   plain- 
tiff, againet  iisTehAll  field  i  Co.,  a  oorporation,  defendant, 
for  pereoanl  iajuriea. 

The  onae  was  tried  before  m  jury,  »nd  a  Terdiot 
returned  finding  the  defend&nt  guilty  mni  aaseeeing  the  plain* 
tiff*a  dsAA-gea  in  tbe  au«  of  £8,&00»     The  defendant'a  notion 
for  a  new  trial  vns  overrulad,  and  the  oourt  entered  a  judgaent 
•a  the  verdiet,  froai  vhxeh  the  defendsL^it  appealed. 

The  daelar»tioa  ooaaiata  of  five  oounts.     The  firet 
•ouAt  allegea,   in  auhatftnce,   that  the  defendant  on  the  18th  day 
of  June,  1936,   owned  and  oper^^ted  a   lar^e  department  atore  in 
the  City  of  Ghioago;    that  the  plaintiff  in  the  exereiae  of  due 
oare  '^nd  eautioa  for  hia  »«tt  safety,   vent  to  tbe  store  aa  an 
invited  guest  for  the  purpose  of  shopping  and  attending  a 
deaonstratioa  in  the  use  of  golf  halls,  golf  oluhs,  eto«;   that 
the  defendant  was  Maintaining  a  large  enelosed  net  in  #)ieh  one 
of  its  serr^nts  was  salting  a  d<:'aonstration  of  the  use  of  golf 
balls}   that  the  defendant  negligently  Managed,  operated  and 
sentroUed  eaid  demonstration,   and  as  a  result  its  then  s^rrant 
•arelessly  and  negligently  struck  n  oert^in  golf  h«ll  with  a 
•luh  with  great  fores,  eausiag  the  s.^id  golf  ball  to  sliee  off 


N. 


C^ 


SCSM 


iCei   »XI  rioifiM  ItsXll  aolfllqO 


j«©oc-   • 

i£'jtX?»v,i'      v,''3    /{X 

'.r- . 

TM*  *»iii:  >■>,'!    ,^11* 

.    ''XXift&t  X««o«^  •  ■    —*■ 

.„  .,  „  -.«   ^  <•♦ . 
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^iii  jita^-.x^.   w.j«itft«« 

:  r<,*     ft/     «n':.o.v(»*^     »*'*-^lf 

, .  •, 

u-it 

«<**    .^l>: 

■  ^'^            ,                 its  an 

"♦''i^f*^ 


«X^»td»  «««  »iH  ts^'i  mbliit'-  ■ 
MM  tftikXds  ill  #«a  fM»«oX»JC»  •||Ti»l  «  TSialakt^nium  «#«  j^aMl^ir«t«£>  •«(# 

tX«l   to   ••»  •lit   to  JM»l#«t#4MNMBl^ll  X  tfiilam    %»^   '^tsiiV*t99    sti   to 

kOM  ib»#jnroqo  «fe«i«)aii«  xXd'oo^lXj^oii  ^nf^-i^aotoi^  »ii  *«4f   {oXXjatf 

tOionfMi  a»rf#  aft  #X<i»««  «  Bii  finw  «iioi:/i>'x#ea«stib  Mj^a  boXleT#aeo 

«  4»iv  xx«4  tXos  ai<^^dfT»o   »  :Ji»taiB  xltnff!jiS:n9»  ban  t-i^ttOsX»«»0 

tto  oeiXs  of  Xl«tf  tXo]|  ti««  od^  Bai«<^«o  «»9«ot  #«»^  fffXv  tfoXo 


-  2  - 
ftnd  be  prep«ll«d  i^ith  gjr«at  fore«  upoa  and  %g»ln«t  the  mfore-* 
■•ntion«d  n«t,  nenr  whioh  the  plaintiff  v^s  •t%ii(lliic«  aaA 
th«  a«t  against  whioh  it  was  driTen  struolt  ag^ainst  ont  of  th« 
97—   of  tha  plaintiff,  injuring  hia« 

Tha  aaoond  count  allagea  that  th«  defendant  oaraleaa- 
Iff   aagligaatly  ^nd  iaproparlj  wa.nikg9dt   op«rat<id  «nd  eontrollcdl 
its  said  golf  daaonstvatioa,  and  as  a  result  one  of  its  golf 
l^lla  flaw  with  groat  foroa  snd  Tiolenoe  upon  and  ai^inst  tho 
faoo  of  tha  plaintiff  and  atruok  him  violentlf  in  the  aya, 
oanaing  injuriea. 

Tha  third  count  alleges  that  tha  dafendaat  osrelaasljr^ 
BOgligently  and  iaproperiy  oonatruoted  said  net  surrounding 
said  golf  deoonstsatioa  so  that  Mid  net  w«s  looso,  elastie 
and  inaoeurely  fastanad  off  froa  tha  puhlie,  so  that  the  said 
not  gawa  *»f,   ozpaadad  and  flaw  outward  under  the  propulsion 
and  driving  foroa  of  a  eartaln  golf  ball  of  the  defendant  which 
tras  thoa  and  tbara  atmok  and  driwaa  bf   ona  of  its  than  aerwaata 
and  agoata. 

The  fourth  count  ia  a  wanton  and  oalioious  count,  ^nd 
the  fifth  count  ohargas  that  the  def^-ndant  negligentl/  failed 
to  furnish  tha  plaintiff  with  proftotioa  against  injury,  but  oa 
the  eontrary  negligently  and  improperly  caused  a  oert<?in  golf 
iMll  and  the  net  surrounding  said  dejsonatrntion  to  be  propelled 
aad  driven  with  great  foroa  and  wioleneo  upon  and  against  tbo 
f«oe  of  the  plaintiff,  injuring  hi%» 

Xt.appeara  frea  the  evidenoe  th^t  the  dofeadaat  ovaa 
aad  operates  a  large  retail  department  store  in  Ohio^go,  and  that 
la  tbo  «oa*s  store  oa  the  fifth  floor  is  the  sporting  goods 
departaent,  ia  whioh  is  offered  for  sale,  aaong  other  thiags* 
golf  paraphernalia  and  sup olios. 


••«e1t«  ^m  tMUtjqM'  Ji^fM  mvtt  ••!•)  '44119  ^Hf  ft«Xi*^««q  ««  bam 
htm  «8iiife««^»  •«»  !^%i;ritt»X4(  •rft  ifoirfv  lena  ,#•«  6Mwi#«Mi 

••iff  liAiXtf^iii   ,tlifal«X(3  •if/  lo  «•!• 

atf  fud  ,T^i/t«l  *«»i*^e  «el»M ftq  ti$tii  \tlfak»i^  •nt  Mmimift  «# 

tioT^  aks>ir99  e  Ibtaf^  ^trw^ovmt  fen*  xlta^Tnlli^^a  x^mttam  »rff 

iMiXIdq^tW  v^  ^^  ««lr«tY#6«CMB«h  bla«  igerllMivoTViiv  99a  tt^  Im*  UM 

^ii  vikxuinx  ^Vt^aUl^  9tU  to  Mat 

fMt#  boat  ••s^*^<f^  al  Attf^t  »fflMWtaqf»fe  Xi«»*f  tiBtti  «  iM»«t»<K»  jbOA 
«dl(Ma  ^IMvqa  •4(1-  •!  vcoXl  HtftXt  •itt  jbo  M«tr«  ••«!»  Ml*  mi, 

«tS«i(ft   t«(f»0  SMM*   ««X«t   ««"!-   &•!•%%«   Mi    ifOX4f«  Hi    ^ttt9»t  tni> 


-  s  - 

Xa  tb«  Month  of  M'vrol),  1928*  O^rid  itHnkel^   vbo 
r»pres«nte<l  m  nem   Tork  olothing  ooiuHirB,  emiicd  npan  SagMi* 
BBrahHrtf  lAta  «««  la  ohargs  of  the  ••&*•  store  of  thfi  d«fiiBd»iit, 
•ttd  s»i4  to  Barahflirt  that  th«  national  open  golf  oh^aiplonfihlp  woo 
to  btt  hold  iB  June,  1938;  th%t  h««  Frankel,  thought  he  oould 
C«t  sight  or  ten  of  the  Xe&ding  professionAls  who  would  he  in 
the  Glty  at  that  time  to  perfora  la  the  sporting  goods  departnent 
of  the  defendant.  Barnhart  asked  hin  how  muoh  he  would  have  to 
pay  for  eueh  an  exhibition,  nnd  he  replied  that  he  v%e  not  pooit^lT 
ti^e,  but  thought  the  whole  thing  oeuld  b«  a^miged  for  ;^800«00« 
to  ahieh  Bftmhart  agreed* 

iarahart  put  an  adwertiseaent  in  the  papexs advertising; 
the  golf  exhibition  and  eauaed  to  be  ereoted  the  equifHseat  for 
the  exhibition*  He  was  not  present  when  the  plaintiff  was 
injured*  The  exhibition  w«is  giwen  in  a  aesh  netting  of  cords 
owned  and  put  up  b/  the  defendant*  It  was  ten  feet  wide  by 
twenty  feet  long  and  twelwe  feet  high*  Around  the  bottom  for 
ft  bol^t  of  thirty-six  inehes  was  a  wire  screening,  whieh  ««o 
nailed  to  the  floor*  The  stesh  netting  was  dr».wn  tight  and 
laoed  to  an  iron  frame,  «sd  was  slso  drswn  tight  «nd  laoed  to 
the  wire  soreening  «t  the  bottom*  After  the  net  was  oonstruoted 
by  defendant's  employees  it  was  t(!>8t«d  by  them  by  driwlng  golf 
¥allo  against  it* 

It  also  appears  that  the  plaintiff  wks  a  man  thirty- 
sight  yiMrs  of  age}  that  he  had  played  golf  for  tea  years^  and 
on  the  ISth  day  of  June,  1938,  he  wanted  ^  pair  of  shoes  and 
wmt  to  the  defend^^nt's  etore;  that  he  had  eeen  the  adwertlsem«it 
and  went  to  the  sporting  goods  department  to  witness  the 
oxhibition;  th<»t  when  he  mrriwed  he  saw  the  aesh  netting  was  of 
oords  of  a  fairly  heawy  siso,  and  the  spaoes  were  pretty  well 
filled  around  the  net  by  speet^tore;  that  there  was  a  spaoo  baek 


odv  «ittakMin  htmm  «titt  iii»>«  to  rUtum  mm  ml 

«OG,COO^  tot  Ifv^um  •«  ftlMM  9iti(f#  9Wihi  Mr  M^p»4r  ^tfrf  ««Tlt 
tot  #flMtiriiir^  9iCt  AftfoMtft  M  (»#  «)!Mk0iMp  ACTS  jn»i;»i«fi^»  \lo^  HM 

A«t6finttMr««  tje*  «Mr  Mt  «ftftA     jmftwi  t»ff^  #f  sniir^oiret*  •li«  •!(# 

hee  »«t«»t  »*<^  ^«^  ^Xo>  Jftflt-^il  fe«^  ■»<<  ♦^<'*    l»»«  *«  WA^t  ♦*8i« 

ttltf  AMflttv^dt  tMi«#tJiq'*»  liiMB  ^i#lco<|«  «^/  o#  f£wv  bum 

to  ••»  i«l^#*ir  ifMv  94$  mm  »t{  birfirsn  fttf  tcH^  trdt  jnoliitfirfx* 

IX*«  xttAtit  •%••  mt>mm  9di  btiM  ,•«!•  x^m^  titi*l  ^  '*»  •bt^^ 

gmmt  Mf  >  «  amr  •«»4»  imdi   imtmiut^mc  v^  #««  •i<«  tamnm  ft*l£lt 


-  4  - 

•f  the  aan  glvluf  tlie  •xhlbitlon  oooupltd  bjr  ▼isitors,  ^nd  tbsre 
«eT«  other*  almigtldc  the  net;   th»t  vb«ii  he  arrived  Ktrkwood 
irft*  glTlng  th«  exhibitloa;   thst  b«  stood  beside  the  net  la 
front  of  Klrkwood^  and  was  staadia^  about  %mo  feet  froa  the  aet 
&a  llae  with  other  people;   that  ia  aaliia^  a  drlTe  the  ball  was 
elleed  aad  it  hit  the  aet  tind  puaohed  it  out;   th»t  the  plaia- 
tiff  teatified»  "I  doa*«  knam  how  far  it  drove  the  aet  out^* 
aad  further^  "l  ahould  thiafc  it  *as  loose;*   th&t  the  aet  thaa 
driT«a  out  by  the  iMAOt  of  the  ball  etruek  the  pl&lntiff  ia 
the  right  eye;  th^it  the  plalatiff  further  testified  th^t  he 
knew  firkwood  to  be  oae  of  the  well-kaowa  golf era;  th»t  ha 
obserwed  the  aat»  aad  that  he  stood  at  the  side  of  the  aet;   that 
Kirkwood  waa  etanding  on  a  platfora  with  hie  back  to  the  end 
of  the  aet;   that  plaintiff  «^s  standiag  about  t«a  feet  frea  the 
point  where  Kirkwood  wae  driwing  the  bftU,   that  l9«  a  llttla 
less  than  halfway  the  length  of  the  net;  aad  that  he  waa  standing 
&a  front  of  Kirkwood  to  hie  right  side*  feeing  bin. 

It  is  oontendad  by  the  defendant  that  Joe  Kirkwood* 
who  was  gitUng  the  dasonstration  at  the  tine  of  the  injury 
to  the  plaintiff*  was  not  an  agent  or  etsployee  of  the  defendant 
so  as  to  aake  it  liable  for  his  aegligenee*   ewsn  if  the  ewidenes 
established  be  wae  negligent;   that  siloing  a  golf  ball  in  and 
of  itself  is  not  negligenoe;   that  the  net  whs  pro^^erly  ooastrue- 
ted*  did  not  give  way*  and  that  the  f>lalntiff  waa  not  in  the 
•xsroiee  of  ordinary  onts  for  his  own  safety  in  standing  so 
olose  to  this  net  at  the  tis»  when  the  net  struok  hla  by  th« 
propelling  foroe  of  a  golf  ball  th»l  was  sliced. 

The  undisputed  faots  ia  this  ease  are  that  an  exhib- 
ition was  giwen  by  the  defendant  in  its  sporting  goods  depart- 
■•at  of  the  perfora'iRoe  of  oertaln  professional  golf  players 
•a  the  day  of  the  aoeident  to  the  plaintiff^     The  notiee  of  this 


9X»dt  km*  «cTo.ti^^iv  \9  £>*i''4tfooo  aoincsnxo  r>n}  a«K  •«(#  \o 

boomtttX  b'*rlxrs  Aif  tnd*  #«<(#   }lft«  •(!#  (NMbj(^;3«A«»  tif^iflc  •it« 

S'S*  •if#  vet^   #«»)  ovt  #tiiMl.«  3alfcai<^e  ««ir  baa   ,tM»oiri'El1l  to  tmrt 

-ai.«i  j  9dt  ,    ro  jri  b«({o8Ei»<r;  ba»  taui  »rft  tiff  ti  bmi  k99kl9 

"^tsfo  <*tf  *itr  »r«tfc  Ji  ««ft  wofif  urofti  #*a<»h  I*  «fHillll's»f  lilt 

.Z    ».'^«r  «<"'  ^Xil$f  oJiit    MWX 

-«irt#t«oo  x^^*<?<>'<^  *'^«  ^*Mr  aifil^  #«<#  {•Mmaii^tM  #oit  ci  li»»^i  )o 
»if#  ai  lofl  tiiif  lilitBi&X^  nut  iniH  im*  ^\av;  »vl^  ton  6ii>  «i>«t 

OS   aAite^^*   «^   X^^t'^*'   **0    •^'^   *(*^    %t*9   ^«a(iiy«0    to    Afl^OTAX* 

•ttolXi  iJW  liifir#  Xtntf*  tl»«  f  t«  sorel  ifaiIX»(|«<ri; 

>#T«cT»l)  mboog  gfflttoqa  8#i  <rX  #A.«hA»t«JS  tiff  t*'  A»Ti$  bav  ftofti 

inc«t>'<'^  ^<£oa  XiiffoieMtoitq  ffX«fi:«e  to  (loaMnotTOfi  tiCf  ti>  to^s 

•Iffi  to  AoitoA  offr     ,ttl#als£qr  #ifif  ^^  ia^blwM  9if»  to  x«6  oift  ir« 


-  s  - 
ezhlMtioa  ««•  adrertised  by  th«  AttTMiMit,  ftsd  is  <»T«}«r  1t« 
pr«t«ot  the  trubllo  nttwndlBg*  th«!  dtf^mtSff^nt  •^•otdd  %  B«t  <rbioli 
9BOlo««d  n  oftrtaitt  part  of  Ita  «tertt  99  th^t  folf  bo^^lla  !!rlT»B 
tojr  th«  perfomftY*  v«r«   ,>reTeat«4i  fro*  injuring  Hay  of  thtt 
p«rsons  vita^flsing  th«  p«rfors%BO«!.     Tb«  r^r««as  prvstRt  oB 
the  dai«  in  oueatloB  were  iixTltftd  1»]r   the  defes^at^  aad  It 
therefore  vme  the  duty  of  the  dafeBdrmt  to  tise  r»e«oaifihle  oare 
la  proTldiag  a  reesoasihlir  safe  pXaee  for  the  3f».tB%y  of  the 
plftlatifff  a*  wall  aa  other  peraoae  atteadlag*  to  vltaaae  thl« 
eidiibltloa. 

The  Yleitors  h^4  a  right  to  rely  oa  the  eaffleieaey 
•f  the  aettlng  to  proteot  thea  froa  injury,  and  to  meaane  that 
the  poaltion  ia  vhioh  they  aere  peraitted  to  atand  by  the 
defendant  aaa  a  reaaonahly  nafe  plaoe*     7he  plaintiff  in  thla 
^Mia  lukd  no  reaacHft  to  belieTe  th»t  he  eea  la  a  teaferoaa  plaeo 
vhaa  he  etood  la  a  poaitloa  to  vitneas  the  exhibition.     The 
4afeainat  owed  a  duty  to  the  plftlstiff  to  keep  the  preaiaee 
In  a  reaaooably  anife  oonditlon  for  the  plaintiff*a  aefety. 
DowXine  ▼.   JiacLeRn  :nrvtt(.  Co..   348  111.   App,   5>70. 

Ia  the  oaae  of  Rle^ert  v,   a.%labstn  jt  Ra-tt  aon?. .   vsSllll, 

App»  ^^*  thla  ooart  In  paaeing  apoa  the  auty  of  «n  ovner  of 

a  theatre  la  prerldlng  a  aafe  plaee  far  a  pitj^on  asiya: 

*lfh«B  a  thing  which  h9^a  oeaaed  an  injury  ie  ehava 
to  ^  aader  the  ann»ge«ent  of  the  party  charged  with 
aagligenoe,  nnA  the  aeeldeat  1«  aueh  «:va  in  the  ordinary 
•«urae  of  thln^  vlll  not  h1^r'V^n  if  thoee  who  lATe  aueh 
aaunageaent  uae  proper  eare«  the  aecident  itself  affords 
raaaosable  erldaaoe,  la  the  absf^aee  of  %n  explanatloa 
by  the  parties  eliarged*   ttat  it  aroee  froa  the  imnt  of 
proper  of^re,     rg^illB  »•  ^fM9^m9f  ^jH,*  2B»  lU.  28j 
Sheeta  v.  Star  gleaaera  i  Orera.lne..  358  Aon.  333; 
alah  V.    atoore.   2*^    111,    a,  p.    458.* 

The  Saoreae  Oourt*  in    paaalag  upoa  the  cmeatlea  of 

aafllgaaoe  involved  in  the  oaae  of  0' Rourke  ▼,   Field  i,  go.. 

307  111.  197,  aaya: 

•The  loetrlne  of  rtm  ipa^  lorjuitur  doea  not,  aa  la 
aappoaed,  at-ply  to  thle  eaeft.     It  does  not  apply  '!»here 


•#  leMm)  Ml  Urn  ^tmtihMr 


mH6i^  •!  Tier 


.qqA 
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there  Is  evidence  of  epeolfio  aegXigeaoe.  Tli^t  doctrine 
la  that  while  negligcaoe  i«  not»  ea  a  general  rule,  to 
¥«  pt9mwfA,   yet  where  the  injury  oecure  as  the  proxiaiftte 
result  of  an  aot  which  under  ordinary  oircumet'inoes  would 
not^  if  done  with  due  onxe,   have  injured  anyone*  the  e».8e 
la  taken  out  of  the  general  rule  s-ni   tMcoaea  one  in  which 
there  la  a  preaitaption  of  negligence;  ^lao  where  the 
inatmaent  effecting  the  injury  ia  ahown  to  b«  under  the 
Mumgement  of  the  one  charged  with  negligence  or  hia 
•ervanta  and  the  accident  ia  auoh  aa  in  the  ordinary 
e«ura«  of  thinga  doea  not  haptaen  if  those  who  h»we  the 
■aaageaent  of  such  instrusent  use  proper  enre,  auoh 
fa«t  affoTda  reaaoiuiible  evidence,  in  the  sbsenee  of 
•xplaaation  by  the  dafendsnt,  to  raise  the  freauAption 
that  the  accident  iroae  frea  aegligence  on  the  p^rt 
•f  the  one  hawing  the  aaaagmeat  •?  such  instriiment.  Ia 
this  caae,  aa  we  h«we  seen,  the  record  ahowa  negXigeaoo 
in  peraitting  the  h«ndhold  to  beooae  looae  on  the  toy 
la  queation.  yoreower,  the  declaration  ebargea  auoh 
aogligence," 

WO  are  of  the  opinioa  that  the  queationa  inwolwed  in 
thia  oaae  whether  the  plaintiff  exereieed  due  cure  and  cautica, 
aadi  whether  the  defendant  waa  negligent,  aa  charged,  are 
Queatioas  for  the  jury,  and  thia  court  will  aot  rewerae  vueULesa 
the  evidence  ia  aueh  that  the  verdict  ia  clearly  agaiaat  the 
atanifeat  weight  of  the  evidenoe. 

The  defendant  ooaplaina  of  certain  inatruotioaa 

that  were  givea  to  the  jury  at  the  recjueat  of  the  plaintiff. 

Oae  of  a^id  inetructiona  ia  aa  follows: 

"The  Court  inatructa  the  jury  thRt  the  oiaintiff, 
3,   l»   rrn^aoia,  ia  not  required  by  l9w  to  establiah  hia 
oaae  beyond  a  reaaonable  'loubt  but  is  aerely  bound  to 
prove  it  by  a  preponderance  or  greater  weight  of  the 
evidenoe,* 

The  defendant  auggeate  th«)t  thia  inatruetioa  is 
erroaooua  for  two  reaaona.  The  firat  one  ia  that  the  instruc- 
tion does  aot  liait  the  eonaider«tioa  of  the  jury  to  the  caao 
aade  by  the  plain tiff*a  doolaratioa;  aad  seooad,  that  this 
iaatruction  aiaiaizos  the  r«^cuireaent  that  thSre  oust  be  a 
prspoaderaace  of  the  evidenoe  ia  favor  of  the  plaintiff,  aad 
that  the  court  waa  in  error  in  stating  to  the  jury  that  the 
plaintiff  waa  aerely  bound  to  prove  it  ^  a  preponderance  or 


-•  • 

hlmtm  tmrfnfs$iaiirr"\io  \jaiLtht9  T»btur  ileitf*  ioa  am  \c  tlam»t 

tf»iifv  si  MM  t>wot«<  M«  mitn  X«f««»i  ti*  to  #m»  a9*t>f  «l 

•tf#  T»fMttf  •¥  «r  Mm9>d»  ai  7-  '-'^  '^^f  Sfli#»«lrta  ts*ma%tmaJi 

•  it*,    to    99tn%ilA9M    Mi  O    •!»»    »(f#    )o   ^ffer.«q|«UiB 

rfiWMi  «    .-•-•    ..:.q©Tq  **»!'  ^^'■-■v  ^J/«  t«  rir<Mi«9Miaai 

#ititq  arft  no  ••fli»siX9f»a  «ant  mti  <^ 

«I     .tgaaatrTtftAi  tfoas  !•  #at»Mi3jnflK  *  lo 

t^  •(!#  ««  ••oftX  ttKOoatf  0#  Jbi«iabtf<  4q  fii 

•«4  «iN»sT«Ma  •«  ,^A«;^i3«a  anr  #i(Ali««1rafe  •Ai  T»d4-»^  Mia 

aaaXotf  aavarav  !•«  ixiw  fvvoo  »!«;#  hns   tt^i^C  '^^  '^^^  »aoi^a«H]^ 

«dl^  ^Bfil«:aA  Y^t«aXa  ai  ^oii>«9T  t^H^  t^^df  H9u%  ai  aanal^iva  ai<# 

•*&0aJ>lT»  »(f»   to  J^K^Xae  |-S9tiJUUi 

•tli^olaXq  aid  ta  taatfp^'  ^itMt;,  mttt  oi  a9Xfl$  a%*v  i»at 

tavaXiot  gt.'^  ai  afioii^oirsf  aoi  btmt  ta  MO 

£  t  Ja^aa  ot  ««X  y</  6ttt|up>?t  ^tin  «i   ,i&>c»««^f1   .X   .Ik 

•^  ^iUNKf  tX^'sats  ai  ta«{  tdEirc^   9Xcffi:s«««37   #  tMtat*^'  •*•* 

•<ir  te  tti-si^*  fitm^Ts  re  ?>»afr»f «»»'!♦'«<?  »  x^  ti  avav^ 

"•aiMiafciTa 

•1  tfoXtoirrtaal  aXilt  ^«><fir  afaajt^j'*  #cralittalaJb  otPS 

•^tni^at  ai(#  #atf^  ai  aa»  (Tatil  a>fT     •eAoaaav  owt  tot  an— gpyta 

•««a  «4t  a#  T^tft  ^''^  ta  iroJI^Asat'ianco  »ift  tt»ll  toa  aaob  «al# 

•itf#  f»iii  «&«••••  fe«a  i«oU«i[«Xaab  a*tti»4iaXq  ftdf  ftf  »»«« 

a  a<  #aaa  •ir*(f;r  taiCt  tsatta^lait^^t  arf#  aasiniiziai  aoi#o«rt#ajii 

Ai«a   tiFtitfaiaXq  aiCT  to  lOTot  «i  aoaabJhra  aitir  to  aoftOt»lMMMr*«l 

oitff  #«fl#  x^urt  ft(f^  o#  y<^^^*  J>'  YOTio  ml  aav  #««»«  adt  #«ilt 

•TO  aoitittToluiaaaYa   a  t**  '^  avovo  at  bMutui  xi%t9m  aaw  ttXtAiaX<{ 


-  7  - 

greater  weight  of  the  t%vldeaoe«      This  ituitruction  say  be 

oritlfflz«d  for  the  use  of  th*  word  •aerely",  bwt  we  do  not 

beXieTe  that  thie  is  reverelbie  error.     The  court  in  the  eaa* 

iaatruotioa  e»lle<i  the  «tte&tioni  of  the  juxjr  to  the  Iaw  thet 

the  plaintiff  saamt  prove  hie  caee  br  the  greater  weight  of  tbe 

eridenoe*  and  that  part  of  the  instruetion  «iphasitea  that  the 

greater  weight  of  the  ewidenee  is  neoessary  before  the  plaintiff 

ean  reoower;   aad  the  oourt  did  not  t^  the  use  of  the  word 

'■ereXf*   iadieate  to  the  Jury  that  the  pr«peBder«noe  of  the 

erideaee  was  «  sattll  aatter,  or  aiaiaise  the  rec|uireMettt  that 

before  the  plaintiff  can  reoower  it  is  neoessary  that  he  prove 

bis  ease  by  a  preoonder^noe  of  th«  ewidenoe.     This  inatmotloB 

is  not  subjeot  to  the  ease  oriticisa  as  aade  by  the  Oupreae  Sourt 

la  its  or>iniea  ia  the  ease  of  Uoilor  ▼•  Ohio'^R-o  .-^ftrdd  Transit  do.. 

9S6  111.   164,   to  the  instruotlon  there  uader  eonsidermtioa* 

The  iastruotioa  ia  the  instant  ease  was  approved  by  the  Supreae 

Ofliort  ia  the  oase  of  Pi  arson  v,  Lyon  »  Healy>  245  111.  370,  ia 

these  words; 

"It  is  oontended  the  oourt  erred  in  inatrueting 
the  jury,  on  behalf  of  appeliee,  *ths.t  the  pla^intiff  is 
not  bound  to  prove  bis  ease  beyond  %  reasonable  loubt 
but  is  mer<>ly  bound  to  prove  it  by  a  preponderanoe  of 
the  ewidenoe.*  TMs  iaatruetion  wna  approved  in  Ohicaga 
Consolidated  Traotion  Oo.  v.  aohritter,  3^23  111.  364, 
and  ia  also  sustained  by  Chioago  City  Railway  Co.  v. 
Kelson,  315  111.  438,  Taylor  v.  relsing,  164  id.  331, 
Chicago  City  Hallway  Oo.  v.  Bendy,  310  id.  39,  and 
other  oases  that  night  be  cited.* 

2t  is  furth'^r  objected  bo  by  the  defendent  that  the 

oourt  erroneously  instructed  the  jury  ae  follows: 

•The  oourt  inetruete  the  jury  thst  it  is  thp  law 

of  this  3tnte  that  owners  ani  o;»er'<tors  of  stores 

sad  aerohaadisiag  pl'ioea  who  Invito  the  public  to 

b'^ooas  pet  rone  and  guests,  owe  the  <tuty  to  suoh  aeabers 
of  the  publio  as  «R<nty  lawfully  be  upon  their  premises  of 

sreroising  ordinary  care  aad  oautioa  to  avoid  injury 
to  suoh  persons." 

«ad  ooaasel  for  defendant  intend  that  the  ins true tion  plaoes  a 

higher  duty  on  the  owners  and  operators  of  stores  thaa  the  law 


#»p^  tuft  aU  ixa«Q  »tf7     .iintic*  <ii^iciii«v»«:  ti 


«m>itst%l»'|-«i«t«  T»fe«»  wtii^  ftel#oi«n^R0£  sfT^  of  4MIX  •Xti  iff 
«1    ,0t€  .III  £>^  .vJL»H  4  i»ia  *9'mm&  »o  »««'  »***  «^  ♦««» 

T':   9f;r^-^J'i?c*"-Tq'   r  v€   ft    -■  .^c 
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•(ill  »rf»  Jiwf#  stiWa  to  pt««<rM40  fee*  wrmmm  MAt  m  tt»>  5»i*8lrf 
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yc<iulr«s;   titat  tli«  l»w  does  not  mak«  th«  (»«Mi«r  or  0|>erster  «f 

a  store  an  insurer  of  the  safety  of  those  l9i»fuJLX|r  upon  its 

pr^«ls«s« 

The  SupTftae  Court  In  the  esse  of  FsttOlmer  ▼•  watltea^ 

831  111,  376,  sajrs: 

''If  MM  ftTall  hioself  of  pemissloa  to  cross  another 's 
laad«  he  does  so  by  rlrtue  of  the  lioense  nnA  not  of 
right*     The  pemlseion  of  license  is  s.  justifioatian  for 
his  entry,  »nd  vhiXe  he  is  not  toahnioally  s  trespasser, 
yet  the  Aaty  of  th«»  o»ner  to  guard  hia  against  injury 
is  gwsnuMl  toy  the  r\ties  applio^^bXe  to  trespassers.  *  •  • 
The  duty  to  one  who  oooras  thereon  bj  th«  ovner*e  invita- 
tion to   transaot  business  in  vhioh  the  parties  a,re 
Mitually  int  rested  Is  to  exeroise  reasonable  o«re  for 
his  safety  while  on  thnt  r>ortion  of  preaiees  required 
for  the  purpose  of  hie  visit.     Itnder  euoh  oirouoMttaaoos 
the  partt  is  said  to  be  on  the  preaiees  by   loiplied 
invitation  of  the  ovner«* 

vbiob  rule  aes  approved  in  the  ease  of  yrsney  v.   fjniqn  i  took  Yarda 

Pf.   aS9  111.   S32.     The  eourt  in  this  instruction  does  not  direct 

a  verdiot,  but  sinnounoes  a  rule  tp  guide  the  jury  in  its 

Asli^eratioa,  aad  if  all  the  instructions  tnkea  as  a  vhole 

•orreetly  guide  the  Jury  ae  to  the  lav,  failure  to  include  all 

•Itaents  neotssary  to  recover  does  not  neoesearily  sake  this 

instTuotion  bad, 

Aad  further,   the  eourt  at  the  r<$quest  of  the  defendant 

Instmastad  the  jury  thet  a  prepnaderanoe  of  the  evidence  aust 

•hov  that  the  plaintiff  »%s  In  the  exeroise  of  ordinary  care 

for  his  own  safety,  and  that  the  injury  to  the  plaintiff  vae 

oaueed  by  negligenee  oh<>rged,  aad  that  the  accident  vaa  caused 

by  the  negligenoe  of  eomeone  in  thesaploy  of  the  defendant.  The 

instruction  objeoted  to,  together  with  other  instructions  in 

the  record,  oorreetly  eta tee  the  lav,  and  ve  are  unable  to  find 

any  error  in  this  instruction,  but  find  th^tt  it  is  vithia  the 

rule  of  the  Supreae  court  ia  the  ease  of  Iraney  v.  Union  Stock 


•  •  • 

If  ToyersMTO  ttt  fUtm  (Hii  •Arm  Itoa  «>«Jt  m%l  ^Hs  inib   \9m%tjtpt^ 
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tw^tth  9^fn  »#ifrfr  Hi.,..  ..-,...  ..tii  «!)#*  f'(  J"5--'-' 

9litf  »Jf«f  t'ti' ***»*'>**  t*«  »#«fe  twfm&^t  <^$   \ 
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ten  oi  «ler««i/  •XM  itw  lur«  ^yxil  D^f  Mi^'Sti  \lt 99 v»9\hwo9nx  9iSt 
^fttf a  AoAigt  »v  tOflTim  t*  9r,ro  tnii  mi  *r$»;,  utt  ^di  1«  *Un 
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**P|nML1««  tm9  upon  th«  pr«aiiaes  at  the  %l»m  of  tht 
fteold#At,  not  ««  »   tTf«ipa8««r  or  lieftns«t«»,  )»ut  by 
Tlrtu«  of  iapXled  inv^itiitl<m,«id  vas  entitlAd  to  th« 
proteotlon  of  the  law  Tfrcxklriti^  a|»p«ll«nt  to  e^feroiiBe 
re«ifloaabX#  eare  to  gu^rd  hlai  agAlMit  inJuTT*" 

Th«  trial  oourt  instrycted  th«  jviry  in  two  Ins  true  tloiw 
what  the  Issues  wer«,  a&d  th*  plaintiff  had  the  right  to 
r«<7tto«t  tha  oourt  to  Infon  the  jury  by  instruotlono  what 
tko  allog  tiona  ware  undar  tha  diffarent  oounta  of  tha  deeiar- 
*tioa.     wo  ara  fajiiliar  with  tha  rulo  that  tha  jury  la  not 
poxmlttad  to  taka  tha  daolsratlon  into  tha  jury  rooa  upon 
their  retiraaant  to  oonaldor  tha  verdlot*   aernier  w.   liJLln<;>^.f, 
0 antral  s.   h«   Oq. .  396  111.  464,  and  that  tha  only  w&y  to  infora 
tho  jury  of  the  ailagHtlono  la  by  propar  inatruotlona.     ^la 
vma  dona  in  tha  instant  oaaa,   but  ooaplalnt  la  a»da  th^t  a 
■aterlAl  allag  tlon  ««a  oalttad  in  theaa  inatruotlona  In  BMOt 
telling  the  jury  that  tha  golf  b*il  waa  atruek  with  grast 
foroa  by  dafend»nt*a  than  sarraat  and  agant.     Thia,  however, 
«ao  ourad  by  an  inatruotion  giwan  at  thi  r?Qu«at  of  the 
dofoi^'^at  to  tha  affeot  that  tho  plaintiff  auat  prowe  hia  casa 
by  a  praponderanoa  or  gr«at<*r  woight  of  the  awidaaBa  before 
Iho     can     raoowar;  that  tha  aeeidiant  was  osuaad  by  aona  naglig- 
onea  of  attaaoao  la  thecaploy  of  tha  defendant,  tfarahall  ?lal4 
6  00* ,  or  aoaeona  over  whoa  Karahall  riold  4  Ve»   eirarolsad 
control  and  euperwiaion;  and  wa  are,   therefore*   of  tha  opinion 
that  tha  instruotions  did  f«)lrly  infor«  tha  jury  of  tha  aHaga- 
tiona  and  the  proof  neoaaa  :gr  before  tho  plaintiff  oould  reoowar* 

It  la  al«o  urged  th%t  tha  trial  oourt  erred  in 

Inatructing  the  jury  aa  follows: 

"You  are  inatruoted  th^tt  the  only  e9>t9  and  oautlon 
retjuirad  of  the  plaintiff,  J,   L*   franoia,  at  and  iMfora 
tha  tiaa  of  tha  aocldent  in  uuestion  in  Mii^rahall  field 
It  Oompaay'a  atore,  wna  auoh  conduct  and  oara  and 
oaution  for  hit  own  personal  aafety  as  »  reasonably 
pmdOAt  and  oautious  peraan  «^ould  hawe  axaroiead  undar 
tko  oaaa  or  like  conditions  and  oirouostanoes." 


«•  Q   «» 
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a«i^  wee's  x'xr^t  »-'^  ^*^  si&lt»t^i»mib  ^<f  «af«d'  «t  ^ittmttiq 


t  Ability 
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-  10  - 

*If  you  b«lleT«  fro«  a  pyeponderftBOi)  or  gre'iter 
««lght  of  th«  «'rid«nee  that  tbe  plaintiff  at  the  tiae 
of  and  prioT  to  tht  a«oident  in  questioB*  «x«rois«d 
th»t  de^^ree  of  e«tr*  and  o^utlon  for  his  own  tafoty^ 
thnt  an  ordinarily  p««dent  i;>er«en  would  haT«  ffxer- 
Giaed  und«r  the  safse  eirouastanc«8  and  conditions  a« 
altovn  by  th*  eTldeno*  in  this  e^s^^   then  you  are  in- 
•truotftd   ih&t  the  plaintiff  m&9  at  and  before  the 
tiae  of  the  accident  in  question*   in  the  exeroise  of 
OTdlnftry  care  for  his  own  9&fety»* 

The  defendant  isoints  out  that  theaa  two  instruotiona 
Inforaed  the  jury  that  the  plaintiff  exeroieed  that  degree  of 
•are  for  hie  otm  eafi^ty,  that  an  ordinarily  i»iKA«At  pereoa 
would  hare  erereieed  \mder  the  enae  oirouaat^noee,  aad  oontende 
that  what  an  ordinarily  prudent  person  would  do  under  the 
ftaae  oirouaataiioM  aight  be  eridenoe  of  ordinary  oar«»  bat  ii 
mot  to  be  takea  as  firing  the  legal  standard  for  the  oonduot 
remilred  by  law.     An  ordinarily  prudent  person  under  the  saae 
eircuastanoea  alght  hlaself  be  careless* 

Considering  the  two  iastrustions«   it  is  elear  that 

the  tri^?!  oourt  in  inetruoting  the  Jury  that 

"If  you  beiler     froa  a  prepondera^noe  or  greater  weight 
of  the  eridenoe  that  the  pisintiff  at   the  tiao  of  and 
prior  to  the  nooident  in  questioft  eTerciaed  that  degree 
of  care  «ind  onutlon  for  his  own  safety," 

had  In  aind  thR.t  eridenoe  is  neoaaeary  to  establish  that  the 

plaintiff  was  la  the  exerelse  of  due  care  and  oautlon  for  his 

own  safety. 

The  Jury  is  further  guided  by  a  neoessary  eleaent  that 
iB  order  to  deteralne  the  plaintiff *a  oare  it  was  neoessary 
for  the  Jury  to  oonsider  what  o%re  and  eaAtlon  an  ordiimrlly 
prudent  person  would  hawe  exereisad  under  the  s»«e  oiroinntaneea 
and  conditions  as  shown  by  the  evidence, 

fhes*  ittstruotions  were  Justified  by  the  evideiioe  la 
that  the  plaintiff  and  ap«ot»tors  w«r«  p«raitt»?td  by  the  defendant 
to  stand  at  the  sides  of  the  not  in  a  position  that  was  apparently 
safo. 
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Th«  oeurt  did  not  err  la  refusing  t«  §!▼«  an  Inttrtte* 
tion  off«rftd  bjr  the  defendant  to  th*  «ffedt  tb«it  th«  •▼idftno« 
fulls  to  sustain  any  allegation  of  th«  plaintiff *8  deol»ration 
that  th#  person  drlTing  the  golf  ball  vss  at  the  tliae  of  the 
occutrence  %a  agent  or  »erip»nt«     The  instmetion  is  l>%d  la 
ssauaing  faots,  but  it  does  appesr  th&t  the  Jxury  vna  inetructed 
to  the  effeot  that  it  mist  ai^mnr  froM  «  prepoademnoe  of  the 
•▼ideaoe  that  the  eooident  e^s  eeused  by  soae  aegligenoe  of 
soneone  in  the  eeiplojr  of  the  defead&nt,  or  soaeoae  over  vhCNi 
the  defeadAnt  exerelsed  control  or  euperrision. 

8«ae  •o«i»laittt  is  snde  that  the  daaages  ere  exoeeslTe. 
BaoimM  are  for  the  jury  to  deteraine  froa  the  evidence  under 
the  instruotions  of  the  oourt*   This  oourt  froa  the  record 
finds  no  good  renson  to  disturb  the  judgaent  on  the  ground  that 
it  is  •xaeeeive.     The  plaintiff* s  rieion  of  the  right  eye  is 
pemaneatly  iapeirftd*     »e  e?innot  eay  th».t  the  verdiet  is  the 
result  of  pftssion  or  prejudice. 

Finding  BO  reYereiUle  error  in  the  record,   the 
jad^psent  is  affirmed. 

fzuox.  P.J.  AID  rm?»Q»  j.  ooiotm. 
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Opinion  filed  March  11,  1931 
MR*  JU3TI8S  HKB£:L  delivered  the  opinion  of  the  eowrt. 
The  plaintiff*  a  real  eetate  broker,  brought  suit  in 
the  Oijreuit  Court  of  Cook  Jounty  sgainet  the  defendant  for  eMih> 
■issiona  arising  out  of  a  >aie  of  the  defendant'a  apart»«nt  and 
store  building  to  feter  V&ssiloa.  k   trial  waa  had  before  a  Jury* 
and  a  verdiot  «%•  returned  for  the  pisintiff  in  the  eim  of  ^:&,900» 
The  eourt*  aft^ir  orvrruling  a  aotion  bjr  the  defendant  for  a  nea 
trial  and  in  arreat  of  judgsent,  entered  Judgaeftt  on  the  verdiot* 
fraa  which  the  defend&nt  appeals. 

It  appears  from  the  evidence  that  the  plaintiff  and  hie 
seoretary  testified  to  the  effect  thnt  vhen  the  defendant  listed  his 
property  for  sale  with  the  plaintiff  the  defendant  agreed  to  pay  the 
plaintiff  three  per  oent  ooaiaission;  th'^t  thereafter  ^e  plaintiff 
ran  advertisMsents  in  the  Ohioage  Tribune  for  two  or  three  «onths» 
and  that  Peter  Vassilos  oaaie  into  the  plaintiff *8  office  la  May* 
1935*  in  response  to  ons  of  these  adTertiseBsata;  that  the 
plaintiff  stated  that  he  iaraediately  told  the  defendmit  over  the 
telephone  that  he  had  a  prospective  buyer  by  the  aasM  of  Peter 
fassllos*  and  told  him  who  7assilos  wee,  i4iere  he  llsved  ai»i  the 
BAture  of  his  business;  that  Vassilos  was  taken  through  the  presdses 
first  by  the  plaintiff  and  again  at  the  direction  of  the  plaintiff's 
seoretaryt  that  the  plaintiff  aade  several  visits  to  Vssailos* 
stors  in  atteaptiag  to  proMOte  the  deal}  that  during  all  this  tiae 
the  plaintiff  kept  the  defend&nt  informed  of  the  progress  of  the 
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AiNil;  that  the  defmidant  told  th«  plaintiff  to  k««f  after  Yassiloa 

ma4  to  try  to  g«t  hia  to  raise  ^is  prio««  fhe  offer  for  the 

property  vnm   S330, 000, which  wae  not  satiefaotory  to  the  defendsnt. 

It  aleo  ftpp«art  that  the  plaintiff  eubodtted  this  offer  to  the 

defendant  by  a  letter  dated  June  1,  lt)35»  vhieh  stated: 

*V«  have  a  proposition  froa  a  T»>rty  by  the  naae  of  Peter 
▼mteilos  of  £230,000  with  130,000  cash  eubjeot  to  the 
prceent  inciiabranoe*  This  is  his  first  offer  !?nd  if  you 
ennnot  consider  it,  we  aay  be  able  to  raise  hia  some** 

About  a  v«ek  after  the  aailing  of  the  letter  the  plaintiff  ealled 

the  defendant  on  the  telephone  and  asked  about  the  deal,  and  the 

defendant  an  id,  "That  Imls  already  been  signed  up.   I  hare  already 

signed  up  the  eoatraot  with  Vasailos,  you  don*t  get  no  eoMaiissioa 

w   get  together,  we  done  th-  t  eurgelves.  m^y  should  I  pi^y  you  a 

ewnisaion  vhen  «re  aade  the  deal  ourselTesT** 

Froa  the  eridenee  offered  by  the  defendant,  it  appears 

that  the  plaintiff  oould  not  get  Vassilos  to  aake  %  better  offer, 

and  that  subsequently  Vaisilos  purohased  the  property  froa  the 

defendant  at  a  pries  of  ?H5,000,  vhioh  si^le  was  aade  through  the 

efforts  of  the  South  Sast  Realty  Coapany,  reprci^ented  by  one 

Th«sas  lloGutoheon;  that  Vaseilos  had  never  seen  tine  plaintiff  in 

regard  to  the  property  after  he  aade  his  offer  of  {^330,000,  and 

that  the  plaintiff  had  nothing  to  ^  with  the  aaking  of  the  oontr^jiot 

botsreea  the  defendant  and  Vasailos,  which  oontraot  was  finally 

eensuaaated* 

The  defendant  oontends  that  the  plaintiff  o%nnot  reoower 

unloas  he  has  established  by  a  preponderance  of  the  eridenoe  l^at 

he  procured  a  purchaser  ready,  abls  and  willing  to  purchase  ths 

property  upon  teras  aatisfaotory  to  the  defendaat;  that  if  the 

plaintiff  abandoned  the  deal  he  oannot  reoorer  ooaaisaion  if  the 

deal  was  finally  oonsuaaated  with  the  defendant  through  efforts 

other  than  hisi^  and  where,  as  ift  this  case,  there  is  no  STelueiwe 
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Bgenoy  establithed  th«  defendant  has  ft  rl^t  to  sell  to  ftay 
person  he  desires; that  even  though  the  plaintiff  did  stftrt  the 
aegetiations  vhich  finelly  tervin».ted  in  the  sale  of  the  i^roperty 
tliy«ii||ih  an  iaterrealng  oause,  yet  in  the  absence  of  a  showing  of 
bad  faith  by  the  defendant,  the  plaintiff  is  not  entitled  to  rftoover* 

The  defendant  adults  la  hie  brief  that  the  plaintiff *s 
•rideaoo  is  subittantlallf  as  follows:  Headrioks  had  subaitted  the 
property  to  Vassilos  at  a  prioe  of  f<J65*000,  as  per  partioulars 
furnished  by  the  defendant  to  the  plaintiff;  that  TaesiXos  exaalned 
the  property  and  oade  an  offer  of  §330,000;  that  when  this  offer 
was  subaitted  to  the  defend'xnt  by  the  plaintiff  it  was  refused, 
and  the  plaintiff  was  told  by  the  defendant  to  get  a  better  offer) 
that  the  plaintiff  saw  Vasillos  but  oould  not  get  any  other  offer; 
that  the  plaintiff  wrote  a  letter  dated  June  1,  19^5,  to  the 
defendant,  and  a  week  after  the  letter  was  written  he  oalled  the 
defenlant  oa  the  teleph«&e  uid  was  adTlsed  that  the  oontraot  with 
Taasilos  was  signed  for  $346,000,  aad  tiiat  the  aale  was  made  by 
the  defenirint  hiaself  to  Taasiloa* 

It  also  appears  in  addition  to  the  abore  that  the  plain- 
tiff** ewidenoe  tended  to  ehow  that  the  defendant  ag^reed  to  pay 
three  per  eent  ooaalsslon;  that  he  adTertised  the  property  for 
aale  for  two  or  throe  aonths,  and  that  the  purohsser,  ^asr^ilos, 
ealled  in  response  to  the  adrertiseaeat  la  the  Chicago  Trtbune; 
that  the  partieuLars  of  the  building  »ere  furnished  to  the  proeyeotlwe 
buyer,  and  that  the  plaintiff  called  the  defendant  on  the  telephoaa 
at  the  tiae  Vassilos  first  ealled*  this  eridenoe  of  the  plaintiff, 
which  is  disputed  by  the  defendant,  aad  the  eTidenoe  of  MoOuteheoa 
that  he  procured  Vassilos  to  purohase  the  property,  or  that  he 
first  acted  in  the  deal  as  eonteaded  for  by  the  plaintiff  after 
Vassilos  had  called  his  attention  to  this  building,  rere  Queatloaa 
of  faet  for  the  jury  to  pass  on,  aad  in  doing  so,  ao  dmibt  they 
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to  Bitl<»o«f«  iD  to  doaftfMTA  ftift  nit  t«x   «9Stfro  SniJrVTxalfll  ma  <t»aoYil# 
•tnvoo^t  «t  ^•X#t;fff4»  foa  »i  l!tl:#(ti«lq  «i(i   ,^ff^^R«t»l>  «tf^  v^  if9i»t  hmi 
«»tti 

t»tt«  «i«S3'  rr-''-   "-^J    iOC/0,C««*{   t«>  •»•*!»  ««  *iifl«s  fia*'.  1^T»q;0«q  *A$ 

,frt«»t«t  (  J;r£xi»X(?  •«{#  %4  ta<i»«dt»fr  9<{^   Oit  i^tfliKfM  tmi 

}t9tto  Tw^^TO'   .    -^,;   0*  fflffcuetofc  i»nJ  ^^  ftXo#  »fiw  tli#ai«iq  arft  *«« 

;T*lto  t«il*o  ^fl»  #»3  *«W  *iiy««  #i«J  coilts '*'  «';^.^<  ni^aisXq  »rf*  tnAt 

imtmid  Say-i  an\^b  frit 
-fli.,«i<?  spirf/   Jr-ifil   s*Toc'«  •<<*   o#  ff^i^t-i'fr--  :'!«  ♦! 

'^««5   o#  i>OWls«  #««l!>KS'r-  '^^a?^*   «3iioiUT»  »»ttl# 

/.it**?©!;,  i<it%S*^b«  -*-■■    te-    -»*lrf* 

;(ifartftTr  ojjjRoirCO  -^rft^ai  #fl9««»iJir«nffes  t?>ff* 

9WA<^Ui  9fU  fflo   t«A|«M»tob  »«jr  >.  U*ai»i  dj  iya«  ,«tmf 

«ttitai«I^  orf*  to  tOAOtire  airfT     v^oiX^^  #«'xit  ir^iiMSifV  oislf  tdt  ix 

ooodo/xrOoM  to  »oA9t^9  »di  biiii  «^AalMK9tof)  94t  t^f  biitmiuib  9l  dntdw 

•d  /jjf<»  TO   ^xtriKi9SKi  od*  »««if««i«q  •#  »oXX«»*lf  >otffOot<?  srf  *#rf# 

f ^*t«  'niialMln  ttit  xrf  lot  Aofijw^floo  *.  vff^  ai  to^os  #««it 

aaoii^i>oj/p  oTtff  «saUbXl»«{  ti^  o#  «oi;^fl«tt«  e^a  coliJto  ft«4  ooXitt^T 

XO(l#  MM*  •«  •••  8*10*  «i  *M  ««•  oMq  •*  twt  oif*  sot  #•«!  %e 
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eonsi(l«r«d  th«  question  ot   the  omdltoillty  of  the  witneasea  fta4 

applied  the  isetruotiona  of  the  court  to  the  faeta  ia  reaehiag  tba 

eeaoluaiOB  they  did  in  finding  the  iasuea  for  the  plaintiff. 

The  Terdiet  of  the  jxiry  ie  auatained  ia     prinoipla 

by  the  law  anndnaeed  1^  the  Supreme  QQvatt   ia  the  eaae  of  Bfofaer  ▼» 

Herron.  16i  111*  S43«  in  theae  words: 

*Mer  is  it  always  neeeasary,  thi&t  the  purohaser  ahould  be 
aotually  introduoed  to  the  owner  by  the  broker,  provided 
it  appeara  affiras.tihrely«  that  the  purohaeer  waa  induced 
to  apaiy  to  the  ovaer  through  the  instrunent^^lity  of  the 
broker,  or  throueJ)  a«aaa  ^iployed  b/  th?  broker,   2t  ia 
auffioient  if  the  a^le  ia  effected  through  the  efforts  of 
the  broker,  or  through  inforaation  derived  from  hla,  •  •  • 
It  ia  iilso  true,  th^t,  where  the  seller  oonaumm^tea  a 
sals  of  property  upon  different  terse  thaa  those  proposed 
to  hia  agent,  the  latter  will  not  be  thereby  deprived  of 
his  right  to  hia  eottaia^^iona.* 

Ooaplaiat  ia  aade  by  the  defsndant  that  the  court  erred 

la  giving  what  appscas  to  be  a  tendered  inatruotioa  of  the  pliiintiff^ 

trkioh  ie  aa  follows! 

*The  ;;ourt  inatruota  the  Jury  if  you  believe  froa  the 
evidence  that  the  defeni  nt  employed  the  plaintiff,  Hendrieks» 
aa  a  broker  to  procure  a  purohaeer  for  the  real  estate  in 
Qvsstion  andagresd  to  v^j   Hendrioks  a  ooaaission  for  obtaining 
mioli  a  purchaser,  mnd,  if  you  further  baiievs  froa  the 
•vidaaee  th«t  Hendricks  thereafter  w»4i  the  procuring  c^uee 
of  the  oonsuouBation  of  ths  sale  of  s^&id  re&l  estsite,  then 
he  is  entitled  to  hia  eoaaissioa  even  though  the  teaaa  of 
the  contract  of  sals  wera  different  frtw  those  obtained  by 
Kendrieka  froa  Vassilos  and  even  though  the  de^^l  was 
aotually  closed  by  soae  one  else*** 

and  it  ia  urged  that  the  instruction  is  erroneous  in  that  it  dosa 

aot  tike  into  account  the  element  of  bad  faith  or  fraud,  whiob 

prevented  plaintiff  froa  oloslag  the  deal  for  the  sale  of  the 

property* 

It  appears  thnt  the  two  iaatruotions  given  by  ths  oourt 

at  ths  rtf^c^est  of  the  defendant  are  to  the  a^Mae  effect,  and  agree 

with  the  plaintiff's  givsn  instruotioa*     These  iastruotians  are 

aa  follows: 

*Ths  oourt  instructs  the  jury  if  you  find  froa  the  evidenoa 
the  defendant  listed  hia  property  with  two  or  aore  brokera, 
including  the  plaintiff,  that  it  ie  not  the  broker  who  first 
apaaka  of  ths  property,  but  he  who  is  the  procuring  oauas 
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of  th«  9Rl0,   bt  he  the  flrat  or  the  seeond  td  9ii£»g«  th« 
ftttentloa  of  t'  e  purohaa«r«  th%t  19  entitled  t«  ooanlaeloiMi** 

*TI»e  ooxirt  instruots  the  jury  that  unXees  the  owner  of  the 
property  especially  agrees  not  to  do  ao,  he  mj  eaploy  tvo 
or  aore  brokers  to  negotiv%te  the  9:^le  of  his  property,  a&d 
la  sueh  oase  it  is  the  broker  vho  is  the  efficient  or  pro- 
curing oause  of  the  sule  %ho  is  entitled  to  ooa'^isaion  and 
his  right  is  not  affeetod  by  the  fact  be  sells  to  one  whose 
ftttentioa  to  the  property  had  before  been  called  by  another 
broker*" 

It  is  apparent  that  the  issus  in  thie  oase  is  vhetbbr 
the  plaintiff  or  soaeone  else  was  the  procuring  o«use  in  the  sale 
•f  this  ps.rtioulsr  property?  This  ^poeurs  to  be  80»  for  ao  1b-> 
struetions  were  offered  upon  any  other  theory*  If  the  defeadaat 
waated  an  instruotion  upon  the  theory  eonteaded  for,  it  was  the 
duty  of  the  defendant  to  ask  for  such  additional  instruotion* 
Verbooaen  ▼,  OhioaieQ  Qity  Railway.  178  111.  App.  606j  Qrurr*  et  al 
Y,  Ooonell^  et  al,  177  111.  43;  ^lilfcinson  v,   Peryjce.  S49  111*  146} 
Village  of  Sheridan  t,  Hibbard.  119  111*  m7» 

Upon  ooBsider»tioa  of  all  the  f^otn   and  the  seweral 
points  contended  for*  we  hsTe  renohed  the  conclusion  tt)%t  the  ewi- 
denoe  oflered  in  the  oase  is  act  against  the  clear  manifest  «'eig:ht 
of  the  ewidenoe  aad  that  there  was  no  error  in  the  rulings, of  the 
•ourt  or  in  the  instructions.  Accordingly,  the  judgment  is 
affimed* 

ArriRMfD* 
ni3oii,  p*j.  ABO  FRiiiii)^  J,  o<mom* 


-  a  - 

9fti  tsAyfl*  of  Anoove  ntit  te  t9itt\  fttft  «if  eer  ^^Xm  td*  to 

•TO*   70 

>££C  dftirt  fli 

'  ■  "        rf 

•iwi^otfi^en^   ._wil>lj*  rffttfa  ant   a«s  •?   cr  •■    "^d#  t«  tt<A 

!,»  t»  .TTgtc?  ;ao»  .q^A  .ixx  stx  ^y^tefl  ifJi?;.fi^?f.i: •-  IWMftyY 

;  '•  v<*!f:  ?»ij#  foff,*  afp?*!;  »ffi^  ii.«  to  a^l'?--***-'. 

.     .  ...       :i* 
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il».  J10fBTX9K  KEgtltl.  4«llT«r«d  th«  opinion  of  th«  eourt, 
Tbl«  i«  «m  Aotloa  filed  ia  X\%  HttAlalpel  Court  of 
Obieago  \ri  th«  plAlntlff  «g»la»t  th«  def«n<lAat  to  re^oTer  for  »n 
allogod  lo««  bir   flr«  under  «  flr«  ineur«aoe  polloy  lssu«d  toy  the 
defend<«tnt»     The  o&ee  wne  tried  before  a   ^ury,  «ad  «  verdlot  vae 
r<turaed  for  the  plaintiff  in  th«  evua  of  U,000,  upon  whloh  the 
oourty  aft«r  overruling  aiotlone  for  %  aev  trieal  »nd  la  arreat  of 
judgaeat,  eaterf'd  Judgment,  ^v>A  froa  which   the  defeadxat  ti^^»la 
to  ttala  oourt. 

The  aotloa  «««  eoaaeaeed  and  a  atateaent  of  olala 
filed  on  Novimber  30,  I93t,  la  vhieh  the  plaintiff  aliegee,   la 
aatlMtanee,   the  iesuanoe  of  a  oertaln  fire  lasur^aoe  poiioy  insuring 
the  plaintiff  to  tbe  exteat  of  ^1500,  Mgainet  llreot  loaa  aad  daaaga 
to  the  oontentB  of  the  building  occupied  by  the  plaintiff  at 
5S4  ^ottth  Robey  etreeta  Ohiongo,  whieh  oont^nts  eonelat^d  of  fura- 
iture,   fixtures,   grooeriee    ind  butcher  supplies,   ^,nd  th»t  tiia 
tern  of  a«id  palloy  waa  froa  Ootabar  34th,  1935,  ^.\  noon,   to 
Ootober  34,  I9M«  at  aooa*     It  allegaa  the  7>Hfaeat  by  the  plaintiff 
•f  the  pr^aiua,   and  that  oa  Janmry  l^^,  1936,  for  oausee  unknottn, 
the  Tilalntiff  suffered  a  loss  by  fire  to  his  property  loo»ted  la 
the  preaises,  and  that  the  property  w^s  of  the  aarket  T^lue  of 
♦5,000,     It  Is  also  alleged  that  the  plaintiff  gave  laisadlate  notlea 
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0£M< 


.^ 


•#f«ei> 
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*»   51  J^-~ 


•i(»«lk8h    fen*   ftMl    #>»tit   fMTi:*®*--    t' 


lYi^al«Xq  i»(f#  t'  iamwxim  Mf  M»9«iXA  ri     .Hoe*  tn  «8&8i  «>s  T»<fo#oO 


-  a  - 

of  th«  loss  %o  th9  d«feiid»nt  on  or  aboi»t  J^ByAry  i:%»  191HB« 
•tatcd  th«  amount  an4  miluo  of  Oftid  property  dnaiag^,   «ad  tbo 

Acfoiuluftt  7«e«lve<l  «^ld  report  and  proof  ato  oettlsf^otory  proof  of 

» 

1009  for  sftld  olAiaj  that  he  oospllsd  with  eaeh  titnd  vt^tj  reouir** 
•out  la  9«ld  pella7«i  oxe^pt  only  «uoh  p!»rforwiae«  as  had  bfNsft 
vaivod  by  tbo  defendant* 

Thereafter,  on  JanuAry  21,  1990,  the  plaintiff  filed  em 
aaoiidod  stete«OBt  of  ol^is,  «hioh  cont^^ined  the  en«o  nllegstlons* 
•Toept  that  in  the  latter  pert  ot  l»bru«ry,  1936,   the  plaintiff 
iOBoadod  payment  utnder  amid  polloy,  and  thereupon  the  defendant 
Midt  the  aoouaatlon  that  the  fire  waa  c^ueed  by  the  aireot  n,et  of 
the  plaintiff,   and  refused  to  pay  the  sonles  due  under  said  policy^ 
and  that  it  did  not  then  beoofte  oeoeoaary  for  the  plaintiff  to 
giire  notioe  to  the  defendant  of  the  ooeurrftnoe  of  the  fire,  or 
file  proof  of  loae  required  by  the  polloy» 

To  thia  ameadod  atatottont  of  olaiie  the  defendant  filed 
Ita  affldaTlt  of  •orita  to  the  effaet  that  the  dofendant  did  not 
■nk«  wad  deliver  to  the  plaintiff  any  polftey  of  Insuranoe  insuring 
the  plaintiff  againat  loaa  or  daa»ga  to  the  oontente  of  the  prevlaea* 
in  the  tenm  or  in  the  aannar  eet  forth;   that  the  plaintiff  did  not 
Ml  January  13,   1936,   for  oauaea  un&nova  to  hi«,  auffer  any  loaa 
^  fire  to  hia  property;   that  the  fire  «aa  eKHtaod  by  the  irilful  and 
intentional  aet  or  prooureiitent  of  the  plaintiff  vith  the  intention 
of  bttming  or  ieetroylng  th«  property,  with  Intent  to  defraud  tho 
defendant;  and  further,   that  the  plaintiff  did  not  givt  notioe  to 
the  defendant  of  the  loae,   or  st'^^te  in  detail  the  kli^,  oharaoter 
•r  value  of  the  property,  and  did  not  in  the  latter  part  of  robruary, 
I996«  or  at  any  other  tiae,  de»^nd  payaent  froa  the  defendant  of  say 
am,  aor  did  defendant  at  any  tlae,  ^ieny  liability  or  reftiae  to 
pay  beo»uee  plaintiff  oauaed  the  fire;   and  further,   that  aald  polioy 
providea  that  ao  auit  or  <)otion  on  the  policy  for  the  reoovery  of 


••titfj^t  fVAV*  taw  ^»*«  tftJt<«  fr«jri<|[fnDe  *«!  teiCt   iml»l«i  bkiB  tot  eftol 

tan  LdXklit  rndt  V*  ^m^imi  •«»  «»x*t  »ii*  4»*ft   it*^^f  «i^  1^^ 

Jirft  iMNtil*l»  0*  facial  4itv  ^tf^imiaq  f^di  ||iil\«T>»*t  to  j^l0i«f«?  t« 

^rtiwTd^f  to  ^luiq  t»ltf«l  tiftf  ci  ton  l>iJt)  iMfte  ,xrt»<;oYQ  (»i(#  lo  etrlcv  t« 


-  3  - 

«ay  olaia  abottld  b«  tmstAlnablft  la  aax  <»Ottirt  unless  eo»«eno«d  rlthlm 
tv«lTe  months  next  efter  th«  d^t*  of  the  fire,  ^n^  thnt  the  pXalB^ 
tiff's  amended  stateaent  of  oXaia  filed  on  JaaimXT  21^  1930t   8tAt#d 
A  Bsir  «nd  different  emuse  of  aotlon* 

It  uppenjrs  frwi  the  evldenee  th^t  the  plaintiff^  upon 
the  tTlaXf  offered  In  evldeaoe  the  poXloy  of  lnsur»B9e,  whloh  vms 
•bjcotcd  to  by  the  dsfend^nt;   that  the  evidenoe  further  tends  t» 
shov  th«t  the  plaintiff  oXosed  the  ^tore  betreen  6:70  sni  9:^ 
o*eXoofc  on  the  algbt  of  Jamssrf  13,  X936,  seoureXy  Xooklng  sXX  the 
doors,  left  nnd  went  to  his  rooalng  house,  «te  dinner  and  uttended 
ft  Onion  Meeting  nbout  t«o  ailXcs  fro*  the  »tore,   where  he  r^wttlnsd 
until  10)90,  or  sboTtljr  thereoifters   thst  tee  then  returned  hoaie, 
err iTlng  about  USiOO*o*oXoelc  Midnights   that  b«  did  not  return  to 
the  store  sft#r  Xesvlng  enrXy  In  the  •▼enlng;  that  he  first  heard 
of  the  fire  about  1:00  o*oXook:  In  the  ttornlng  of  January  X3th,   when 
polloe  offlosrs  oans  to  his  rooa  and  told  hla  there  vas  a  fire  la 
bis  store,  elileb  started  about  12:30  A.   M«,  and  obarged  hla  elth 
haTlng  set  fire  to  the  preailses  and  placed  hla  under  arrest;  that 
thereafter  the  plaintiff  «r«0  dharned  «lth  srsoa  for  the  burning  of 
the  building,  i^loh  ehargo  eras  nolle  aroa^gd.  but  the  plaintiff  saa 
eonrleted  in  the  Munlelpal  Court  upon  <t  eharge  of  aallelous  ln;}ury 
to  the  iproftsrty  of  another,  oHiloh  oonrletlon  ems  reversed  by  the 
Appellate  Oourt  beoauss  of  failure  to  prove  th»t  the  property 
referred  to  In  the  ooaplalnt  was  the  property  of  another,  and  that 
the  Injury  wae  without  the  oonsent  of  the  owner;   tb%t  a  friend  of 
the  plaintiff,  about  January  15,   telephoned  the  defendant's  Agents 
that  there  had  been  a  fire  In  t^s  store,   and  that  soae  person  la 
the  offloe  of  the  defendant's  agent  stated  th>t  it  would  be  taksa 
«kre  of;   that  the  plaintiff,   a  out  Niaroh  ^,   following  the  fire,  for 
the  first  tins  wont  h«ok  to  the  store,  but  only  rea»lned  there  s 
few  almttos,  sad  about  the  3rd  or  4th  of  iiaroh  ths  plaintiff,  with 


•  «  - 

9df  U«  iiaiia^i  ^Xi^4Mi«8  «^dX  «<U  t^iummjV  to  #rfai«  «ift  m  K»«Xd*o 

|t»dttfttli»  fc«*  W/r    ,--*   -         -• —    "-''  O*  *«»^  JNie  #t«X  «•«••& 

,':<  ^«STii'9(it  iSt'l*  »itf  *'•'<■»    ^>-»#t4-(*i*£{#   fX;iri«irf«  16  ,CCtCi  iXir«0 
•'>T  /»a  bit)  'V'.  i  ■  ••  iv   :•!&<;  f»o»oe;SX  iwowi.-i*  i^iriTXs 

;,•■•;;..;    Jvli?    Od    l«jp:     .  4T«*i    \^i%g   4T9if«   94^ 

ai»il«  ,tC#SX  x^mi(L»\,  1.  ;:1  «««<«  a^U  f>tft  te 

.<«  fciuft  »•!(    ,  rip.$n   .'*8i<*»  «i»«M«  «X<f 

%tfi:9<;o'K«?  ftia  tiMf^-^TCiq  «*  •iviXiBt  T  X-»<jq^ 

lo  btt»it\  Bdt  !•  #«i«it4>o  Mt)  ^MMfifiw  •««  fur^Ai  «<<# 

IT  M.   ..;   ;    ri  «>»a  xX«o  $utl  «««q1»  MCt  •#  4»«4  ta^m  »ml$  t9tAt  Mil 
4/X«   «>li#ax«A^  rndt  (iVKAll  lo  4#^  to  btS  •49  rtf«4«  X^c*  ^••tHlUa  ••! 


-  4  - 

Ills  frl«nd,  ««Bt  to  ttic  office  of  th«  a.ge«ta  ftnd  dtmand*^  p«fii«a% 
of  th«  loss*  «ndi  tMt  the  agsats  thers  tdid  him  thsy  would  aot 
pftjr  the  los«  beoftua*  ths  plaintiff  blMsslf  ssi  fir«  to  tb« 
pre«is«s,  ftad  thea  ssat  hia  to  «n  sd^tatftx  in  r«lstion  to  ths  aattsr* 
sad  th«t  l^s  sdjuster,  oa  ths  saas  itif,   told  thsa  th»t  the  dsfsnd- 
sat  would  aot  pay  ths  loss  heoauss  the  plaintiff  had  oaussd  ths 
flTS«  tout  thnt  8%id  defsndnnt  <«ould  pay  b^ok  th«  preaiua  th%t  was 
paid  \>f  the  plaintiff. 

Qa  ths  part  of  the  dsfendaat  thsrs  vas  srldsnos  teadlag 
to  shov  that  ths  astoal  less  by  fire  «a8i2.i|^t;  that  no  aotiss  of 
ths  firs  was  svsr  glvsa  to  the  dsfsndant*s  Kgente^  «s  olaisisd* 
sad  that  ths  agsats  did  aot  hara  any  knovlsd^e  of  ths  loss  until 
flTS  or  six  aonthe  after  ths  firs*  vhsa  the  plaintiff  advised  thsa 
of  it  at  thslT  offios.      rhs  plaintiff  iras  told  that  they  Itas* 
aothing  nbout  it,  but  they  suggested  that  hs  go  and  see  aa  adjustsr 
irko  had  been  iaterestsd  ia  the  adjustaeat  of  the  bulldling  loss, 
sad  possibly  hs  would  kriow  aossthiag  aWut  it. 

It  also  apnerrs  froa  the  srldsnos  thi^t  la  addition 
to  ths  poliey  of  insurnnoe  of  the  defendant*  the  subjeot  of  this 
eoatroTersy*  there  was  a  poliey  of  insur^noe  oa  the  aaas  property 
issued  by  tbs  ilaioa  Aseuraaos  Sooisty*  itd.   to  ths  plaintiff* 
payable  la  the  sua  of  11500  la  the  sTeat  of  loss. 

One  of  the  oo.iteations  of  the  defen^s^at  is  that  the 
•ause  of  A-otion  set  forth  la  ths  aacndsd  st^t««snt  of  olaia  was 
b»rr«d  by  the  prowisioa  of  the  poliey  that  ao  aotioa  thereoa  for 
the  reooTery  of  any  elaia  shall  be  8u8t»lr»ible  ualsss  oo8H&snsed 
withia  twslTS  months  next  after  the  fire;   that  the  plaintiff  la 
his  (original  statMssat  of  olala  presssded  upoa  the  theory  of  the 
asking  proof  of  loss*  whioh  the  defeadaat  aeospted  as  Auffieisnt 
aadsr  the  poliey*  and  ia  th«  naendsd  stHtemsnt  of  olala  plaintiff 
l^roeeeded  upoa  tb«  theory  th?.t  the  defea^tant  denied  liability  aad 


mr  fP.  •»- 

«fiiflWt»»   tlfir    »«slt   m»m  l»4ftt.    ,t«»   «*•«  1Ml»  «»  «Mt«lltiM  Mil    ^«4t   ft«4l 

*at  ktnuiM9  hmH  t\t9ttJtiil^  •Of  tMommtii  ss^l  vjtr  t"i<r  ^mt  J^Xjire*'  tm» 

ffftfiri  t»£^  ^"^^  ^^^tf  *<^  ^lifitifti^;  •ifT     .A^itle  %!»<(»  #«  9i  tm 
xitfmsi^m  ire  «»«  k>»»  e^  »«(  ^«<l>^  ltot«ti3!^aM  ^^*  f*^  «*'  tMNi*  HtfAI^M 

«et  «»»«n<ltf  noi^OJ*  c»«  t«4{»   ^9li»ii  «il#  )•  «»l*l»(>«q  »fit  tcf  l^tXf'4 

«i  njriiiAXi;  *»<<»  #«irf#  {»TJtt  vift  VA#l«  »«•■  «l»wm  mtl9mi  aXtUkw 

taml^iVtkm  nja  Intvmittu  to4km»l9b  tli  4oti^  «f  ool  to  lobvtf  iaMmi 

liri#ll|jsi4f  »l«iO  IC   9»mMr!»^«f »  Mll»af»SO  ♦(!»   si   ^^-    ^X^tJL6K\   9M   voiHttr 


-  5  - 
vftlT«d  th«  sMiklng  of  the  orop«r  pyoofs  of  id«9  which  aB«n4«d  ststc<- 
«•«%  of  oI«la    atatM  a  tt«w  or  filfferent  Qftu««  of  aetioB* 

It  is  trttll  to  h«iv«  in  ttind  that  th«  pXaintiff  ali«g«d 
iB  th«  orlgiaal  ctatcttent  that  h«  eeaplied  irlth  «aeh  and  «T«ry 
r<(<rrulrft«*iit  of  siid  poXloy,   ftxecnt  oalj  auoh  perforwnaoe  !its  h%d 
b««B  iTAlvcd  )9y   th«  d«f«a4ant.     Th«  rule  uniferaljr  snnouiiood  hfts 
>««a  that  if  AddltioiMul  oo\mtB  in  &  de«l%yatlon  state  &  n«v  eatt«« 
•f  BotloB  or  ft  different  eimsft  of  sotioft  fros  fh^X  orlglxnily 
•t»t«d«  a  j}l«&  of  tli«  •t«tttt«  of  iiait%tloAa  la  good*     la  th* 
lastKAt  easa*  how«Ter»  perforffi«ne«  in  tb^?  fiiiog  of  »  notloe  «nd 
yroof  of  loaa  «as  txousod  bjr  th«  dml&l  of  limMllty  tor  th« 
loss  hy  th«  defeadBtat*     7hit  rridaaee  of  w^lTer  would  hare  t>e«a 
9onp«»t«at  uadar  the  pl«ilatiff*s  original  »t^taa»Bt  of  olala*     fhst 
lioing  ao  it  atinaot  b«  logioaily  or  truthfully  s»id  th«t  the  aaeaded 
at«tea«at  of  olaia  at^tad  r  different  o^aae  of  «;etion.     Tha 
«Miaadad  atr^taiaant  wida  apaoifio  thf^t  whioh  waa  allegad  fta  gtaeral 
tama  ia  th*  orig:iB«il  st'tcaant  of  elaia,     ghie%i^§  owttwrtl  ^j,  g<^. 
▼•   g»-rroll.  189  111.  3T3,      *«  oonoltida,   th«r«for«,  thiit  the  fiXiag 
of  tha  aaaadad  atfttaasat  of  olala  was  not  )»«rred  hy  th«  poliey 
liBit<iti«i  of  ana  y««ir« 

Tha  dafaadaat  ooapXaina  th<sttb@  owsrt  err«)d  ia  tha 

l^rt  of  tha  ami  oharga  to  tha  Jury  whieh  ia  aa  foXlowa: 

*Tha  Oourt  farther  inatruota  the  jury  thut,   on  tha 
afflvaatlTe  diafaaae  raiaad  by  the  defeadiiBt  eh».rglBg  tha 
loaa  to  pX«itttiff*s  intentional  aot*   the  b^irdea  of  proof 
ia  upon  the  defendant  to  prove,   beyoad  «.XX  raaaonabla 
doubt,   thot  the  a.Xieged  loaa  or  ^&wmg%  by  fife  mantionad 
in  pXaintiff*s  amended  at^^iteatient  of  oXaia  w»a  oauaad  by 
tha  wilful  and  latsntional  &ot  or  procurement  of  the 
plaintiff,- 

Aa  authority,  tha  dafa»d»nt  oitaa,  iB  aupport  of  ita 

ooBteatioB,   the  eaaa  of  Roat  t>  Mobla  &  Oo«.  31S  Jil,  357,  whtreia 

tha  Supreaa  Court  aaya; 


.a»<Mi  ^verf  ifeif«fi.^   ":5V J. 


lUO    to   ftoiir^iiiii 


'If:      i-f 


r 


■•'<r  mi- 


*The  Tttid  h%<i  lt«  origin  In  iagiand,  wh«>r€  there  wa« 
«  rei%8on  for  its  «xl0t<»iie«  arlalng  from  th«  fact  that  thtre« 
*vli«r«  K  d«f«nit^at  jnstlflAs  words  which  ^^novrnt  to  n.  ohsitge 
of  felony  "s^nd  proves  hi»  Juetifiofitlon  th«»  nialntlff  a»y 
be  put  on  hia   trlni.  by    thst  verilot  without  ths  lateXT«ntlQa 
of  9  grtind  ^ury*    (Cook  ▼•   Pltid,   3  fcap,   i?S, )     This  res^eon 
noT«r  «xlst«<l  In  thl«  &o\xa%ff,     the  ntio  1«  unlT<»r»al   tbst 
in  erlaln.%x  presAoutlons  tho  evldenoe  mi9t  satisfy  tht  Jury 
of  tfee  truth  of  the  oharg«  b«yond  s  r«®>805sahie   ioubt.     Xn 
goaerai,  whore  olril  rights  only  ir*  lavoirod,   the  dealdlon 
■ttot  l»«  upon  th«  r-rff|K>nderntnoo  of  the  «Tld«!ne«.     Th« 
Xnc^i*l>  rule,  iirher«  the  is^tuo  Is  ufon  «t  oh«r^#  of  orlso 
•aio  la  tho  plondlngs  und  a«oe@9%ry  to  h»  proT«<i  to  Aaln" 
t'»ln  the  action  or  ief^n***,  wts  foiiowid  la  ao«e  of  tho 
&t?!&t9«»  but  hiiis  now  gonei^ily  bAsfn  »bAndoned«      (oltlng 
outhorltios)." 

Fro«  »  o»r«ful  oxaaiaiition  of  this  o:^*inlos  It  i» 

olB^t  th.<%t  tho  Supreae  Court  did  not  saUco  tho  dletinotlon  oontondiot 

for  botvoen  n  orl«o  vhleh  !•  »  felony  under  the  st^tut^  of  this 

stsite  and  one  th*^t  lo  «aoh  ot  a&imon  i,&m,  but  the  roXo  Is  to  l>o 

opplled  «rh«re  n  felons  ^*  obargoA  «h«tt  It  used  this  languoge; 

**The  reason  in  which  the  rule  eeeas  to  harre  had  Its 

origin  le  eppilofsble  naXy  to  ewaes  'ihere  t,be  charge  wse 
of  ft  felony,  (^nd  In  gener^si^l  it  i«  in  amoh  eaeee,   only* 
that  the  rule  h.na  boom  applied*     It  will  not  be  extended 
further  but  le  Halted  to  ohargoa  of  felway.     the  offenaea 
for  whleb  pennJ.tle8  are  laipoaed  by  the  statue  s^re  not 
eriaos  of  »  ohnraoter  the  charge  of  which  In  s  oivil  ault 
la  required  to  be  proved  beyond  «  re«aoA«(ble  doubt,  sad 
the  instruction  properly  so  adrtoed  the  ^ury*" 

Oooner  ▼.   imtt.   364  111,   App*   44S« 

Froa  the  erldenoe  It  «pTJO««r«  th«t  the  plaintiff  ia 
charged  by  the  defendant  with  the  iat^^ntlonal  burning  of  hla  own 
property,  to  defraud  the  Inaurera,  which  la  punishable  by  ia*^ 
prieon.«ent  In  the  penitentiary  and  ia  a  felony  under  our  stf»tut«A» 
O'^hill'a  111.   Stats.   Ohap.  38,   P-^Ti^greph  614.     Therefore,  under 
the  faota  In  this  eaae  it  waa  not  error  for  th«  court  to  oh&rge 
the  jury  in  the  auoted  words  est  forth  in  this  opinion, 

la  pftsaii&g  upon  the  defendant •  e  further  ocnt<»ntloa 
that  the  werdiot  and  judgaent  are  oor.trary  to  the  ewidcnoe  «ad 
that  the  daaagea  are  oicoeaeiwe,  we  find  that  the  evidence  of  the 
plaintiff,  who  teatified  In  relation  to  hia  loss  by  fire,  was 
aaeertain  and  not  oonwinolng,  so  that  the  Jury  waa  ua«ble  to 
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.  7  - 
dfttemla*  «it^  r«««oti».)9le  e«Ttaiaty  th«  quantity »   prloe  and  "n^iaic 
of  th«  atoelc  and  fixturva.     Hla  ftasweni  In  re  ijr  to  <;u«atlona  upoa 
thla  phave  of  the  maa  vwra  IttTerlably*  ** about  ao  smdj  4os«n«' 
"at  about  auoh  a  prioa"   for  th«  aerohandiaa  and  aXaa  he  vea  un- 
•trt&ln  sa  to  the  Talue  of  the  fixture** 

There  la  t^etlnony  In  th^  reoord  of  the  wltnaaa 
fMliebeiic  who  repreaented  '^sndoxfi,   the  sortgagee  who  oIaIim 
under  a  eerti^in  ohattel  iiortgage  upon  the  iNroperty  In  question^  and 
who  hae  n  eluln  "^^alnat  the  Aaerle&n  centr^i  Inaur^nce  Company 
poAley,  th»t  he  sade  a^n  Inventory  of  all  the  ntoele  %nd  fixturea  he 
found  In  the  plaoe  at  the  tlae  he  visited  the  preaiiaea  on  Mareh  IS, 
19S6«  and  It  af»p«Mtra  froa  the  exhibit  In  evld^noe,   v^ioh  waa  not 
•%)eoted  to  when  offered  by  the  defendant,  that  the  serehandlae 
found  by  hla  at  the  tine  he  m>.d9  the  Inventory  vaa  of  the  ooat 
v)ij.u»  of  il37,Ml   that  he  eatlwited  the  daoM&ge  to  eueh  geoda  at 
#68* SO,  and,  alao,   the  daaage  to  th^   furniture  and  flxturea  at 
$122,  which  Btrongly  oontradleta  the  plaintiff *e  teatlnony.     O^lng 
t#  the  fsot  that  the  plaintiff  vaa  the  only  witness  upon  tbla 
Inportmnt  phaae  of  the  eaae,  f^nA  the  uncertain  evldenoe  ae  to 
qunntltlea  and  v?-luea,   this  court  le  obliged  to  reverae  the  judg»4mt 
Mid  reouuad  the  oaaa  for  a  new  trl«l. 

:her«  are  other  cueatlona  Involved  In  this  !».ppeal, 
but  in  view  of  the  ooQoluelone  we  hnve  renehed^  it  will  not  be 
ne«e«enry  for  us  to  dlseusa  then* 


.    , '  ''-0  fotcr-  * 


Ml    ton    Xiiw    #i     ,l»»jfO#9T    •XT"'    • 
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Opinion  filed  March  13,  1931 


MR*  PRSSIOIHO  J0S7X0K  WILSOB  d«llT«7«<l  the  opinion  of 
the  oeurt* 

This  i«  aa  appeal  ^  the  defendant  Maryland  as^sualty 

Ooapanjr,  a  corporation*  from  a  Judgment  entered  agalnet  It  in  the 

Muaioipal  Court  in  favor  of  the  plaintiffs*  Josep>»iae  i«  Dohroeder 

and  wiliiaa  L«  3ohroeder«  for  the  aua  of  %50c  and  coete*  Plaintiff e* 

state«eBt  of  olaia  alleges  that  the  defendant  entered  into  an 

attaohaent  bond  in  the  tltmioipal  Oourt  of  Ghioa^o*  in  a  euit  therein 

pending  which  ims  entitled,  R07  Uorrieon  ▼•  ^^illiaa  L«  ichroeder 

and  Josephine  M.  Bohreeder;  that  the  defendant  signed  the  bond  as 

surety  for  toy  Morrison  in  snid  suit*   thfit  the  euit  vas  heard  on  the 

attaehasttt  isuues  and  the  attaohaent  e&s  quaehed;  that  property  of 

the  defendants  in  said  action  was  seised  under  the  attaehaent  and* 

toy  veas«&  thereof*  plaintiffs  in  this  action  were  daaaged.  Attaohed 

to  the  statement  of  olaia  ems  a  oopy  of  the  bond  sued  upon  vhioh 

contained  ^aeog  the  other  provisions*  the  following: 

"Bow*  if  the  said  Hoy  Morrison  shall  prosecute 
his  said  suit  irith  effeot,  and  the  naid.   attaohaent  shall 
not  to«!  dissorlved,  or  in  oae«  of  failure  in  such  euit*  or 
the  dlaeolution  of  such  ntt^chnent*  shall  veil  and  truly 
pay  and  satiafy  the  S'id  .iiiiaa  I..  3ohroeder  and  Josephine 
li.  Sohroeder  all  euoh  oosts  in  said  suit  ^nd  such  damages 
as  shall  be  awarded  against  the  said  Hoy  (forrieon  heirs* 
executors  or  adainist rotors*  in  any  suit  or  aulta  which  aay 
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li«rMtft«r  T>«  brought  for  wrongfully  euiag  out  tli«  said 
Attaoluicnt,  th«a  the  aboTe  obligation  to  be  void;  otber* 
vlM  to  r«aKtlxi  in  full  foTe»   and  eff«ot.<* 

The  defendant  &&0w«r«d  th«  stateaent  of  clala  and  deniod 
that  th«  ls0u«a  wora  found  for  the  defendants  in  the  attaohnent  suit 
or  that  the  plaintiffs  suffered  any  da«»ges  by  reason  of  the 
defendant  signing  said  attao\M>«nt  bond.   The  oause  was  tried  with 
a  jury  and  a  verdiot  returned  in  favor  of  the  plaintiff &»  on  nhioh 
verdict  jtsbdffient  ^as  entered* 

The  defendant  presmts  in  his  brief  four  points  which 
ars  urged  as  ground  for  reversal  of  this  judgment: 

First*  that  the  stateaent  of  olaia  does  not  set  forth 
a  cause  of  action  against  this  defendant  and  th&t  the  eTidenoe  fAlla 
to  disclose  that  the  condition  of  the  bond  had  been  perforaed; 

Second,  the  trial  oourt  erroneously  adaiitted  STidence 
as  to  daasKes  and  that  the  said  daaages  are  exoeesiTe; 

Third,  that  eertain  prejudicial  rMarks  vere  aade  by 
the  court  during  the  proceeding; 

rourth,  that  the  testisoay  of  the  attorney  for  the 
plaintiffs  should  not  be  oonsidered. 

Oader  the  first  point  oMide,  the  defendant  argues  that 
tQiO  bond  provides  that  the  surety  rttall  pay  suoh  coots  and  damages 
as  any  be  awarded  agaizist  Hoy  Morrison  and  that  it  becurne  necessary 
for  the  plaintiffs  to  first  procure  suoh  a  judgment*   Oefendsnt  lid 
not  seek,  however,  to  raise  this  isauf?  in  the  trial  oourt,  bat 
answered  the  stateaent  of  claim  by  oharging  that  the  issues  were 
found  for  the  defendant  in  the  attachment  suit  and  that  the  plain-' 
tiffs  had  not  stiffered  any  da«agc«  If  it  wished  to  avail  itself  of 
the  defense  advanced  here,  it  should  have  presented  that  r^estion 
to  the  trial  oourt  in  the  proper  laanner,  but  instei^d  it  joined  iss«e 
and  prooseded  to  trial. 


-  1  * 

tltn  femmd9»tiM  •tH  ai  8^a.>!ba«tAl>  •;!(#  vet  totMt  •taw  «»0«al  •At  t»6t 
wis  le  «»»«••«  ttf  •»9«r«fr  t|B«  |k««9YlM  «l%i?ai«X«r  ^^  *»^*  ro 

deiif»  M  ^a^^titiiOQ  f4#rjtf  W<f|  Iff  ^fM^        ♦olfe^ttT  «  *«•  tnrt  « 

;f*rHft   ft<s.;-v-T'-    ■>■■■•■-  --^<        :.;-     ,dfe^«  #flid»':    *««il   «!<*    s«l?al{ 

feu^  #«..jjbii»^aa    .*«».T.  joo«f^  tOTn  o#  tm^^isiAiJi  •at  mi 

Jtfj  ,#i:trt>o  lalv  Q»i  alitt  Mil;!  oJ   ,t>»Twofl  ,*••»  tea 

-«i«^q  ftif^  tmfSt  bam  tlM  #wuM{Oii#t«  ftdl  a.1  itt»bi»Ub  9^  %o\  boirelt 

)o  tX^«#i  iiSTJi  o#  frftfiBlv'  ti  IX      ••9«M4b  ^a«  A»lE»2ti/a  ^oa  bmd  9\Mt 

amlf9»p  »M(i  l>«tmMV«  •raA  ^Ximrfe  ;M  «ft7«ji  ti9f)fiiiFT&tt  »«a0l*ft  •dt 

M»«»l  baiiloC  #i  tnmt^ni  $uii   «i»saMi  t^^orq  »iil  ai  irucQ  Sjiirt  •At  9t 


-  8  - 

It  la  also  iRfllsted  here  that  tb«  stAteaeat  of  •liULa 
la  defeotire  la  that  the  prinoipal  eVould  hmre  been  joined  with 
the  smrety  la  the  notion;  th&t  having  seen  fit  to  sue  the  euretjr 
eloae«  it  was  neoeasary  for  then  to  allege  la  tbelr  etnteaent  of 
elala  that  daaages  had  been  aaeeeeed  against  the  prlnoljMl*   ne 
do  not  ooaalder  this  to  be  the  rule*  The  aotlon  w«)s  one  la  eontraot* 
baaed  upon  the  boad  which  was  attaohad  to  the  atat«aeat  of  eXalja 
aad  made  a  putt   theraof*  It  waa  olaar  that  It  waa  the  lateatlon 
•f  the  plalatlffa  to  aue  oa  the  boad  aad  aet  la  tort*  The  prla- 
elpal  was  a  proper  party  to  the  prooeedlng«  but  aot  a  aeeeaaary  oaa. 
On  a  notloa  to  atrlke  the  olala  for  ^aat  of  proper  parties*  It 
atli^t  hawe  beea  the  duty  of  the  trial  oourt  to  hawe  granted  the 
■etloa*  Suoh  a  aotloa  la  Ita  nature  would  aaouat  to  a  plea  la 
abateaaat*  By  falilag  to  oaka  a  paropar  aotloa  of  thla  oharaoter« 
Aafaadaat  walTOd  the  irregularity  aad  should  not  be  allowed  ta 
proceed  to  trial  for  the  purpose  of  experlaeatlng  on  the  result  of 
a  wardlet.  After  hawiag  ba«i  dafaatad  la  the  trial  oourt*  It  should 
aet  be  aow  permitted  to  salaa  a  question  whioh  waa  awallable  to  It 
before  the  trial  aad  thua  aeoeseltate  %   aew  trial  with  the  burden 
ttt   the  addltloaal  ooata  laeldeat  to  an  additional  prooeedlng. 

"The  Supraae  Oourt  of  thla  State  In  the  oase  of 

Ratter  A  Qo.  v.  Koi^aughlln.  35?  111.  199*  in  Ita  opinion  eays: 

"The  faot  that  the  joint  liability  Is  aot  elalaed 
to  oower  all  the  Iteaa  of  plaintiff's  daa^md  does  not 
abrogate  the  rule  requiring  that  a  non-Joinder  of  pmttles 
be  eat  up  by  a  pr<*lladaary  plea,  whloh  gives  the  plaintiff 
a  batter  writ  If  he  ehooaes  to  a-rall  hlaeelf  of  It.  t 
Ohltty*8  Pi.  (4th  km,   ed. )  458j  Hlii  ▼.   bite.  6  Sing?  23j 
rrunty  ▼.  Mltehell.  76  Va,  169;  Hlson  ▼.  MoJoralok;.  86  id. 

^o  the  aaae  effect  aee  Atklnaon.  et  al  t,  iioster.  134  111.  4T3j 
Mantonra  v.  hsIUy.  184  111.  It3. 

It  frequently  happens  that  the  faot  that  there  la  am 
additional  party  neoaaaary  to  the  proceeding  appaara  during  the 
aourae  of  the  trial  and*  under  auoh  olrouastaaeea*  that  the  oourt 


di^i«  bsxiioj;  n»»tf  9r«i(  tutfi^  :«i  X«qiO£(J:«q  9dt  ftfdi  mi  »viti>*l»£)  ti 

•Hti'sti  •ifT     •tr^^  «fi  #e«  Jb««  IwMt  •iU  i«i   9tf«  o<r  fitli/jTAiiiXif  •At  h^ 
£U  seJ.<  <s  (ii'  ttmwm  bAutm  ^tuSj&ti  mil  mA  aidltpm  ^  ii&a6     •ooMmi 

h^atsln  fan  9l  x*jtiricfi?i:  .■•-  *«iW  ^  *^ 

1-tWninXq  «»«fit  6r--    ,        -         ,      .  1'^  :-.tr  t??'3 'ad 

X     v^i   7.e  tX«^i!iain   jLi  -c 


l«S    f;^«ia   d   ,ftiti*    .T  _i. 


•£X  dS  .ieiffTffSfli|  mWM&Lk 


-^  *^'  -^^IH 


.III  *£X  >t«»#»-Q4   ,▼  JJi  »<;>   .  "t*  aiea»  til^  oT 

A^  aiX  smut  tatii  tnMt  Ajrfi  9Atf#  Bi»nq*4  xJ^ia»my% 

^%UOO   •dt    t»dt    ,««MM^IUMfOtiO    rtOim    T»Am/    «J)A«   X«X<X#    «lf»    IC    9BVPM 
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oottld  not  enter  a  judgweat  without  affeetlag  suoh  r>arty  Rdv«7sely« 
Vfn^^x  suoh  oiro\M8tanoe«  the  oourt  «liX  aot  tater  a  flaal  jud^eat 
vhioh  vould  affeot  th«  &ntttr««t*  of  suoh  a  party.     It  also  happaas 
at  tlaaa  thut  the  faet  that  the:re  la  a  proper  or  «Tea  neoessary  party 
appeara  only  durlag  the  oouraa  of  the  preoeediag  and  aftar  the 
pleadings  hare  been  »ade  up  aad,  under  euch  olrouaetaao^a,   the  oourt 
should  protect  the  Intereata  of  %11  parties  to  the  proeeedlng*     Xa 
the  oase  at  bar,  hoverer*  It  ana  apparent  upon  the  fmot  of  the 
stfiteseat  of  ol^ln  thnt  the  prlnolcaJL  la  the  stt^chsent  proceeding 
had  not  beea  oade  a  party  defeadant  and  the  satter  oould  have  been 
Uril^&gl^t  to  the  att«ntlc^  of  the  court  as  already  stiggRsted  by  a 
action  to  atrllie.     It  is  Insisted  that  this  action  was  one  of  the 
finirth  elasa  aad  that*   therefore*   this  court  should  eonaidsr  the 
•ase  oa  its  asrlts  because  of  the  statute  under  which  the  Municipal 
Court  wna  oreated.     This  statute*  however*   does  not  dispense  altb 
the  proper  aotions  nsseasary  to  eall  the  trial  oourt*8  attention  to 
objections  which  should  be  aude  in  apt  time* 

Zt  Is  insisted  that  the  statement  of  eialtt  does  not 
skew  a  cause  of  action  b««aase  it  shows  oa  Its  face  th'it  ths 
principal  was  not  jolasd  as  a  party.     **lth  this  we  oaa  aot  agrss 
iMoauss  ia  our  opinion  ths  st^itement  of  claia  did  show  a  g«od 
oavMS  of  action  against  the  defeadaat.     The    oaiiaialon  of  the  principal 
as  a  party,  did  aot  go  to  th(&  merits  of  the  aotloa*  but  was  one*  as 
already  eta ted*  iri^ioh  oould  hawe  betm  cured  by  a  proper  action  la 
ths  trial  court*   it  being  an  action  oa  tiiie  bond.     The  plaintiff  hawiag 
the  right  to  sue  the  parties  ea  a  writtsa  Instrument*   so  far  as  the 
defeadaat  hers  was  concerned*   the  atatecnent  of  claim  w^a  good* 

Objection  is  Mlde  to  the  adhHisslon  of  certain  testiaoay 
by  the  court  oa  the  oueatlon  of  damages,      the  rule  aesae  to  be  that 
the  amount  of  damages  recoverable  includes  the  actual  eicj^enses  and 


»!?-:>-.      .-f   tHtlf-:    tl        ,XttMq   m   At>W%   Vt    «^MISC<l«ri    ttttS    ^Tafttt*  J^yMM    tf»ilta 

'  #tiro«  *dt  ^ttni!>n.nfnmmTti«>  Ai^un  tajwif  ,M«  «p  *fti«  C'»94  •irt.if  as«llii.0«i4 

s(#'T;^^  Hsi  tim  ^-^  »i<iit<  /iti*'*     ,\tti»^  »  *m  Jb^atet,  tan  tuMV  imifMHtSUI 
&o«!{  ft  «&<f«  iiib  si»if>  "t^  #jimit«»t  (lift  jmlati<sii  «tfo  fll  aaoBO^tf 

aI  Bi^lifm  t»{tenct|  «  fi^  fN»yi»»  tmi*6  n-vtiti  M«otv  itolitNr  ^iy^fieivt  ^^Jb^»mxl^ 

bMM   •99M»^9    XSI/#9JI   ftrt^   #«lKfi0lli    •Xtf«t:»V«(vO«    iT-^SMMit   H   ^OMMX    ttf^ 
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ttat  l»a8  r«9uXtlng  la  tto«  leTying  of  tli«  ftttftohatant  inoludlog 
oouas«l*«  fd«8  foT  aervldca  randered  in  ralatiea  to  th«  »ttnoh.sent« 
A  Bua  of  a«on«y  avountlag  to  $6,747«   oa  d«po«lt  la  th«   iannk  v^s 
t«is«d  and  tied  up  for  five  vc«ks,     the  defead^mts  In  tb€  attaoh»«nt 
ault  vera  ooatpa^lad  to  attaad  oourt,  ooaing  oTar  «  conslderalsJLa 
diataaea.     Ona  of  tha  dafandaata  w^a  eagagad  in  Isusinaas  in  liaoonaia 
aad  aaa  ooapalla  i  to  cleaa  her  buaineae  during  her  attendaiaoa.     Tba 
othar  d«f aadaat  w%n  eapioyad  %ad  aarnitig  a  pfx  diaff  waga  vhioh  ha 
leat  toy  ra&aoa  of  hia  toaing  ooapaXlad  to  &ttand  the  attaoln«it 
praoaadinga.     Tha  loaa  of  the  uaa  of  tha  funda  during  tha  period 
of  tisa  it  waa  idla,  toy  raaaoa  of  tha     ttaohaaat  suit,  ima  a  prepai* 
alaaant  to  conaidar  aa  wx*  alao  the  other  ItMW  already  anuaiaratad* 
Paaroa  ▼•  Swaetacr*  QaXdyali  i  Oo.  16  111.  App.  339;   Firat  State 
Banic  of  fand  Qveet  ▼,  Clark.  203  111.  hpp,   383,  and  eaaaa  oltad* 

«•  ha TO  exmainad  the  reoord  with  raferenoe  to  the 
argument  that  the  reaarka  of  th«  trial  oourt  ware  prajudloial,  %Bd 
are  of  the  opinion  ttnt  they  vere  not  of  auoh  a  oharaoter  aa  to 
oonatitute  error. 

It  aaa  not  error  for  tha  attorney  to  teatify  aa  to  the 
tralue  of  the  aerYioea  rendered  toy  hia* 

Plaintiffa  oall  our  attention  to  the  faet  th&t  ao  aotiona 
v«re  aado  for  a  diraeted  verdiot  aad  ao  aotion  for  a  aew  trial  ahova 
la  the  tolll  of  exoeptioaa.     The  defaadrtat  inaiata  that  thia  toeing  aa 
aotioa  of  the  fourth  olaas,  brought  in  the  Munioipal  Court,   it  aaa 
not  neoeaaary  to  aake  a  aotioa  for  a  aew  trial  and  cite  the  caae 
o'  £iaAi«  ▼•   **etrogQlitan  Life  Ina.   C^,,  363  111.  App,  4flO,  in 
support  of  their  contention.     An  examlnatioa  of  thia  eaae,  hoverer, 
iiaoloaea  that  thia  queation  w^a  not  n^oeaaary  to  a  oonald^r^tion 
•f  the  oaae  inaaaueh  aa  th»  defendant  waa  peraitted  toy  le&Te  of 
oourt  to  file  a  auppl^sental  record  ahowing  that  the  aotion  for 
a  aew  trial  ha^ia  fact,  toeen  aeide  and  oTarruled.     Hr.  Juatioe 


•  i  «  - 

1^tAml$mt  tm»mdi^ai$M  •■{#  !•  saltvtl  MIf  «i  ^i#i>v)i!9Y  cmX  milt 
•X«^jnr**i««ft»  «  !»?•  iffAM*  «twoo  bt»$t»  9f  Ji«X|»«M»  «nc*ir  #ltf» 

•*«*<i  tit/1  i«»  *(^A  «ui;  «l  g§»  t  .j^.!M>i^  tf^ff ^»ff^  •▼  SUUUSL 
•»«f !•  wMMw  AM  «i»&  .^A  «iJwX  smr  ijiniiff  «T  irt»tX)  fc«*i  to  jHwi 

*  Ml  T»t»«^m«!5  «  if»jm  *«r  #©«  •«»*  v»if#  f*^  iwji»?i^  «j(*  to  •«« 

•fti4  -Qf  ^•««Me»«  •••JtrT««  St!/  to  »irXjnr 

ir«9M  XiBla*  VIM  »  tot  JN>JL^««  M  tew  #•!»«•▼  ^#M«ift  «  «•%  »fc^  •«•* 

fl«  snit^  «i^^  #^i(#  «t«J«ai  #A«iMnto*  AdT     .aMlt^sir*  Id  Xlitf  n4t  at 

a  An  ti   ^truot  XA^toiooK  ftd^  ai  ti^Nvrxd  «tta«£o  ittti4l  •Hi  to  ««itor 

ffi  «0t>  •q-.^A.  «iX|"(i^  .,i^g   .t<rl  g;UJ  lMHf#>««itlM  .<r  »MffTl  tc 

«TST9«9il  «ft»a»  ftiilt  to  ooitaoiSM*  HA     •Aoi»««#*eo  YisK)  I0  t«o<tc/ir« 

jioi#«»i^iMM  «  «#  Htm— 99a  tMi  ftjw  M»it9mup  «itft  l^i  »««eXo«i>. 

v«1t  jnl««M  td^  tJ«f»  BAtoMt*  btvM'v  i«#oMMaf^jr«  •  911%  •i  tmc 
«oii»Bat   .T«     .fc»li.itt«To  I)JM  •*«»  ii»»4  ^t9Mt  tUj^  InXtf  wm  m 


-  «  - 

lt&tebttt«  in  that  eftse  sp^elftily  eonffiuTring,  held  thnt  in  hi«  risw 
it  «ra«  neotfiiaary  in  oaaes  of  the  fourth  elass  in  the  Munioip&l 
Oourt  to  preserr*  the  right  to  question  th«  weight  of  tho  evidenoe 
toy  a  aotion  for  a  neir  triiO..   «•  are  of  the  opinion  that  suoh  is 
the  oorreot  praotioe.  Suoh  m   aotion  ia  direoted  t&   the  verdiot. 
OnXess  suoh  u   Aotion  is  Made  and  ruled  upon  b/  the  trial  court, 
oouneel  should  not,  for  the  first  tiae,  be  peraitted  to  raise  ght 
question  of  the  veigbt  of  the  evideaee  en  appeal,  ^e  do  not, 
however,  eonaider  this  question  neeeseary  to  the  deoision  of  thia 
oase* 

Far  the  reasons  stated  in  this  opinion,  the  judgaient 
of  the  Munioipal  Court  is  affimed* 

^HOaifCIT  AFFIRHtl}, 

Hflll.  AI0  r!ULBI!>,  j«r.  ooioim. 


»  a  ~ 
^^  ^-,  ,,    ►  ^j  ttoiRj       -^'-f*  Jo  »tjs  »K      ,lMX%t  wtMT  a  tot  Aol^oa  «  x4 

•  StJRft 
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JOSXPSIlfK  I.    SCMWIW,  }  APFSAL  fKOM 


) 
App«ll*«««  )  IfimiCIPAL  CODRT 


) 

] 

MARTLAaO  CASUALTY  OOKFAKY,  ) 


or  CHIOASO, 

Ik 


Appellant.         5  26  0  I. A.   6  29 

Opinion  filed  Jan.  38 ;>  1931 


HR.  PRSSIDUO  JUSTIOS  WILSOM  delivered  the  opinion  of 
the  oourt. 

This  is  kh  appeal  by  the  defendant  Maryl&nd  Oaaualty 
Ceaipany,  &  oorporation,  froa  a  judgment  entered  against  it  in 
the  Municipal  Court  in  favor  of  the  plaintiffs,  Josephine  I. 
Sohroeder  and  Wiliiaa  L.  Sehroeder,  for  the  sua  of  '506  aad 
Qoete.  riaintifft*  statement  of  olaia  allege*  thnt  the 
defendant  entered  into  an  attaohsent  bond  in  the  ttunioipal  Court 
•f  OhioagOf  la  a  suit  therein  pending  vhioh  was  entitled,  Roy 
Morrison  t.  williaa  L.  Sohroeder  and  Josephine  M.  Sehroeder; 
that  the  defendant  signed  the  bond  as  surety  for  Roy  Morrison 
in  said  suit;  that  the  suit  vas  heard  on  the  attaehaent  issues 
and  the  sittaehaftnt  vas  quashed;  Vh^t   property  of  the  defendants 
in  said  action  vrlb   seized  under  the  attachment  and,  by  reason 
thereof,  plaintiffs  in  this  action  »ere  daoAged.   Attached  to 
the  atateoient  of  olaisi  was  a  copy  of  the  bond  sued  upon  vhioh 
ooataiaed  among  the  other  provisions,  the  following: 

**K«w,  if  the  said  t<oy  Morrison  shall  pr oseoute 
hie  s^id  suit  with  effeot,  and  the  aaid  att?«.oh^ent 
shall  not  be  dissolved,  or  in  case  of  failure  in 
suoh  suit,  or  the  dissolution  of  such  attachment, 
shall  veil  and  truly  pay  and  satisfy  the  said  «illiam 


w^  s^mm      ^ 

or>§     i 

.tajsIXMjqA 

X,  '^.   ^     ♦iie  X     U   •->    »^. 

XSei  «88  *ttJil  b9Ln  aotatqQ 


to  aoXalqc  <*tit  fe»t»viiei>  MCSaxr  XOITSat.  fiiiaiSI^       . 

fii  3i  ;f««ltji-K  lMiit»te»  tmtm^^l  js  ■otI   »aolJ*toqT^  ,  /ii«?«oO 

bns  8Cc;,    !•:    r;,/^;    ?r:T  -jcj:!    ,Tvvo,?o-iaK-.;    ,■.-,  atAliUW  ib<i.«  It«i»«e%)i(ft8 

a«»u»»i  *a»«j1ofitja  9ili*  «fj  M«»rf  •j'w  Jian  aii*  5r«tf#   j#itf«  Mat  al 

Qt  futdo^t^      Jim^^0mnb  etov  «•!#•«  k.ld*  nl  si^tlfni^lQ   t\o*x»tif 
dolifT  ama  b^Mim  toocT  •At  1c  XQM  «  •>«  Kixlo  to  }#»i«#«#«  ttft 

^ii»£rrf!>£^t«  Mua  «d^  tn*  ,7o  bjtea  aiif 

rt  ^xuiX»\  to  •««o  Hi   '"  ..i    .V    ,.'    "•        -f<» 

Tiiomit*  rfofc'«  '^o  flt'  Td^  to  ,  '■» 


-  3  - 

L.  Sohroedtr  and  JosefdiiiU)  8*  Sohroeder  all  such  ooct« 
in  s%ld  suit  ■*-nd   euob  dsia&g*«  as  shall  l9«  awarded 
against  the  said  Hoy  jiorrison  heirs,  ©xeoutors  or 
adainistrstors^  in  any  suit  or  s^uits  vhioh  mny   here- 
after he  rough t  for  wrong  uily  sulnjj  out  th«  a"iid 
Attaohaent,  then  the  aboTe  ohlig.?ition  to  be  void; 
otharvise  to  reaeiin  in  full  force  and  effeet.** 

Tb«  defendant  anavered  the  atntexent  of  olaia  and 
denied  that  the  isauea  were  found  for  %h^   defendants  In  the 
ftttaobaent  suit  or  thsit  the  plaintiffs  suffered  any  d'^JKiges 
hf   reason  of  the  defendant  signing  s«%id  %tt?ichaent  bond.  The 
aauae  v&s  tried  with  a  jury  and  a  verdiet  returned  In  f^vor  of 
%be  plaintiffs^  on  whioh  verdiot  judgment  w»s  entered. 

The  defendant  oresents  in  his  brief  four  points 
which  are  urged  as  ground  for  reversAl  of  this  judgai<mt] 

l'irst«  that  the  stateaent  of  oxaija  does  not  set  forth 
a  oauae  of  aotion  against  this  defendant  and  that  the  eridenoe 
fails  to  disolose  that  the  condition  of  the  bond  had  been 
perfomed; 

3eeond«  the  trial  oourt  erroneously  admitted  evidence 
as  to  damages  and  that  the  said  Auna^es  are  exoessiYe; 

Thirds  that  certain  pre  judicial  reauirks  were  aade  by 
the  oourt  during  the  prooeedingj 

Fourth,  that  the  testimony  of  the  attorney  for  tho 
plaintiffs  should  not  be  oonsldered* 

Under  the  first  point  made,  the  defendant  argues 
that  the  bond  provides  that  the  surety  shell  pay  such  costs  and 
dUuaagss  as  say  be  awarded  against  Aoy  Morrison  and  that  it 
booaae  neoeasary  for  the  plaintiffs  to  firet  procure  such  a 
judgment.   The  oondition  in  the  bond  attached  to  the  statement 
of  claim  and  amde  a  part  thereof  is  essentially  the  same  as 
that  required  by  the  Attaohment  KOt  foimd  in  a»hill*s  llllAols 
Rerised  statutes,  Ohap.  11.  seo*  b,.   It  was  held  ii 


.  g  - 

?i(^  «jt  «#iMKbi»1^»r  "■■■■I  hauoi  ^%9m  9mt»»i  *tii  ts4t  h^lsnb 

ad's  MB  ?t  «o  iiisu  itnmAtMtiM 

i.  ,  -  -    -       - 

.v,„_.^'tft    Bifll   If    X "-•a^ivrtt    tot    i>«,U>0'r;j^    a«  fto^t*/    n-yr:    dn.ft.0 
■«tol  >?8   ic.j  ii-ief  ffitr..-,  <if. Jfe   Sill*  jTjjiU   ^^sTit 

-SOCfe/-.  ■  v*K.:sl;3;,S   IIOi#0«   t©    ftlUi4;9    4 

S^Xi*9«&«'X^   9ti$   $l|iTUlil   4'^UOO    »tf# 

odi  tot  t*^si^o^^'>  <>^^  '^o  fiKMniirvod^  a^  l-odiT  ^iJjhiuroi 
a^v^Ta  fa«Aa«tat  •43'   «^Jbi!i«  tiijtctr  fiv%l\  94$  %»taij 

m  dnun  ottfootq  #stn  o#  %\\ktalt,l<i  od:r  tot  XY««»o<»Mt  oaJM^if 
^0»s»#«i'e  aHJ"  0*  ja*  i  ^d;^  si  ttoif  JLbrrOo  <^<(T     t^imiii^t 

•iMtiXil  ■z* i.li.zx^  at  bfiurot  #o«  taamiitnUtA  9Ht  ^  tii'ilup^s  tmdt 


'    /i^^-^^^^^^^  ^J^<^7i^  ^c^c^^    K  lU.^'-^)  2^^2£  i!^.<2i3^ 

-  s .  y^n 

&a  action  oould  be  brought  elths^r  on  the  bond  or  as  %  tort 
aetion  ag&lnst  the  i>arti«s.     This  oourt  h«Xd  la  the  o&ee  of 
ftMtha  Katioaal  aaiUc  ▼.    United  i^tste-a  lyl^.ellty  *  Otiaranty  Oo. 
344  lii.^  ;04,   that  the  auit  upon  the  dt^smiesal  of  the 
attaohaent  aight  be  brought  la  tort  a^ainat  the  prlacip<&l»  or 
alght  be  brought  oa  the  bond,     we  see  bo  reason  Trhy  the  plsia* 
tlffa  should  flrat  be  ooapeixed  to  aue  the     rineli?nl,   before 
they  eould  sue  on  the  bond.     rjefend>mt  did  not  seek,  howerer, 
to  raise  thla  issue  la  the  trial  court,  but  aasvered  the  atate* 
•ent  of  olaim  bjr  oharging  that  the  issues  were  found  for  the 
defendant  la  the  attacbaeat  suit  ».ttd  ^at  the  plaintiffs  h^d 
not  suffered  anf  daaage.      If  it  wished  to  avail  itself  of  the 
defease  sdraneed  here,   it  should  have  presented  that  ^(uestioa 
to  the  trial  oourt  ia  the  proper  oanner,    but  inatead  it  joined 
issue  atn4  proaseded  to  trial. 

It  is  also  insisted  hers  that  the  stateaeat  of  elaia 
is  defectiye  ia  that  the  prinoi^^al  should  hsTS  been  Joined 
with  the  surety  ia  the  aotioa;   that  haying  seen  fit  to  sue  the 
surety  alone,   it  vas  necessary  for  thea  to  allege  in  thair 
atet«Beat  of  elaia  that  daaagoa  had  been  assessed  ag>^in8t  the 
priaaipal.      9e  do  not  consider  this  to  be  the  rule.     The 
action  vas  one  in  oontraot,  based  upon  the  bond  ifhioh  wss 
attaobed  to  the  statement  of  oisia  and  aade  a  part  thereof.      It 
was  ol^r  that  it  itss  the  intention  of  the  plaintiffs  to  sue 
OB  the  bond  *^nd  not  la  tort.     The  prlnoip&l  vas  a  proper 
party  to  the  prooaediag,  but  not  a  aeoessary  oae.      Cn  a  aotioa 
to  strike  the  oiaia  for  want  of  proper  parties,   it  ^oul*  haye 
been  the  duty  of  the  trial  court  to  have  granted  the  aotioa. 
Suoh  a  aotioa  In  its  nature  woiild  aaouat  to  &  plea  la  abatescent. 
By  falling  to  aake  a  propar  aotion  of  this  eharaoter,  defendant 
valyed  the  irregularity  an>j  should  not  be  allowed  to  prooeed 


.^■^^sv.  ^::i>4^! 


»irel«^'  fLii^iftsix-^.  9d^   ^^^^   -     .. ;.^x#if«ofi  »¥  ^vKil  blut^ft  nlTtli 

9£i  to  \l»i^ft  ii£ini  o>i  b»A%Ji<x  ,9%smi^  xas,  b9'%9'i\im  tea 

a«lt«*i/r'  *****  i><ii^aaa«tq  »t*rf  h,.^.  .^rittd  b*9m^rhjs  stm^lftj^ 

seC^  dim  9t  ill  a^»-*  :^if&4  i^^  in<»itnj»  »4t  ml  xtifum  &tX$  Aitm 

sfhQotq  4  iMv  i«(;i9iti'xq  ,i.it    dittos  ml  iim  ba.0  too«(  ddl  «o 

,^r*   ■^'  ■"■  n^   «»Xq  «  o^  #avo«.«  l»Iy^  «iv^iRa  •»!  ni  aoiiom  *  A9v9 
ill.,..        .    4-  .ro^Tjrifo  Qi({;r  lo  «oi»Q«  tsqosq  «  BaUMi  ol  ;M>Xli«%  t<l 


-   4   - 

to  trial  for  the  purpose  of  «xp6ritt<niti»g  oa  tlio  rr«ult  »t 

m  rercUot.     &ft«r  h&^ing  been  defeated  ia  the  trl«.JL  court*   it 

thouldl  Bot  be  mom  permitted  to  mlee  a  queetioa  t^hioh  v&m 

avail&ble  to  it  before  the  trial  sjul  thue  Beoeesitate  a  nev 

trial  trith  the  Imrden  of  tbe  additlon&l  costs  inoideat  to  an 

additiooal  prooeedia^. 

Ths  Supreae  Court  of  this  Ssts.te  la  the  o^ae  of 

a«tter  a  go.   V.  liBl*iMEhlia.  357  ill.   193,   in  ite  opinion  saysj 

'*Ihe  faot  that  the  Joint  iiabiiity  Is  not 
olaimed  to  ©over  ail  th«  it^«s  of  t»laintiff*e 
dtannd  docs  not  abrogate  the  rule  requiring  th?.t 
a  noa-;)oinder  of  parties  be  set  up  by  a  preliainnry 
plea,  irhioh  gives  the  plaintiff  a  better  writ  if 
he  oboosee  to  avail  hias«lf  of  it.     1  Chitty*B  Pi. 
(Afh  As.    od.)   458|   Kill  V.    vhits.   6   3ing.   27,-;   I  runty 
▼•  Ifitohell.  ?6  Va.   169;    sijlaon  v.   ^cjoraiofc.   86  id. 

To  the  sa«e  effeot  see  Atfcinson.  et  al  t.   foster.   IM  111.   473} 
Maatoara  ▼.    Seilly  184  ill,   183. 

It  frequently  happens  that   the  fact  that  there  is 
aa  additional  party  necessary  to  tha   prooeeding  appears  during, 
the  course  of  the  trial  and,  laider  such  oirousmtances,   that 
the  oourt  oould  not  enter  a  Judgaeat  without  affeotiag  suofe 
^rty  adversely.     Under  sueh  oireuastanoes  the  oourt  will  not 
enter  a  fintl  jud^s^at  vhioh  would  affeot  the  intereete  of  suob 
a  party.     It  also  happens  at  tiaes  that  the  faot  that  there  is 
a  proper  or  evea  neeeseary  party  appears  only  during  the  oeurso 
•f  the  proceeding  and  after  the  pleadings  have  beea  asde  up  ^nd, 
ander  suoh  ciaouastanoes,   the  court  should  protect  the  interests 
•f  all  parties  to  the  proceeding.     In  the  case  at  bar.  Vvowever, 
it  was  ap^reat  upoa  the   face  of  the  statSMmt  of  claia  that 
the  prinoip&l  ia  the  attaohaeat  proceeding  h^d  not  bemt  otade  a 
party  defeadant  aa^  the  oiatter  oould  have  been  brought  to  th*^ 
attention  of  the  court  ae  already  suggested  by  a  leotion  to  strike* 
It  is  insisted  that  this  aotioa  was  one  of  the  fourth  elass  aad 


-  *  - 

1^  *ij«^Tt  a.  .   _.  ,, .  r-  to  swiiixaq  •«!*  tc-    -  ._.-    ^J 

^i  ,#Yv«o  l4ii'z;t  sd^  *ii  £<».t^ -;>t!^t  a*^  ^ivdd  TftiflM     .#olX>%eT  « 
t£r  jfC'l.*?--?  nr;i.'  "    ^^*.tisrrsg  -son  wd   tcis   :  Iircrf;? 

»■■, 

•^^-    ■  ■       -^i  xM^ii  . 

^i'ljji:    ai.;;.&;„^  4Sii.-3:3t'-.  ■  ^'.^ivt^SJiJa  -^^t*;.    -  -  ibbs  a» 

tout  Ili'-v  ^Titoc  »;fef  »90j3ii|»m/tncic>  :vc>.i.'.   :L.2l>flvJ     «Ki«87«Ttji>  ftti^t 
dt>a9  \<i  %t*9rtial  *iit  to»tt*  liXircy*  tfoiWv  iTaoai^jlifft  Ijtnit  .e  fSa^ 

,1>«4J  q«  sfc«B  iittod  •r/^i*  ai^«l^♦■♦»Xc    -nj'  i;.^ ,  ,  ih»tiOOTq  ««t*  !• 

..*---d#  minim  to  #.'?«»«(',t   ,.  -jo.al  -.rfit  ho-tw  *Ri»T:a<:>Q.»  sftv  «ri 

ft  9hm  mwi  fan  :^!»»o<y«(!r  tiiVBtft,  i.   Xeqioalvq  •«(# 


thAt*   therefore,  this  oourt  should  oonslder  the  oaa«  on  its 
««Tlt8  ^eonuse  of  the  statute  und«r  %hloh  the  ttunioiixnX  aouxt 
W&8  ereatAd.      This  statute,  howeTcr,  do«s  not  dispense  wltli 
tbs  proper  aotions  aeces3%ry  to  oalX  1^«  triiil  oourt 's 
attention  to  objections  which  should  be  sade  in  apt  tiMO. 

It  ia  insisted  that  the  stateatent  of  elain  does  not 
shoir  &  cause  of  action  beeeuse  it  9hovs  on  its  fnee   th&t  the 
principftl  eas  not  joined  as  a  pnrty.      iith  this  we  oen  not  agree 
heoftuse  in  our  opinion  the  stateaetit  of  olaiai  did  shoe  a  ^ood 
oeuee  of  action  ngeinst  the  defendant.     The  miission  of  the 
prinoipAl  a«  n  party,  did  not  go  to  the  aerite  of  the  action* 
but  v&s  one,   as  already  stated,  ivhibk  could  hare  becm  cured 
by  a  proper  (action  in  the  trial  court,   it  being  an  action  on 
the  bond.     The  plaintiff  harinH  the  right  to  sue  the  parties 
en  a  written  instruaient,   so  far  as  the  defendant  here  was 
concerned,   the  stateiaent  of  elaia  was  good* 

Objection  is  aKide  to  the  st^eiaiaslon  of  oert'^in  tcstiaony 
by  the  court  on  the  Cjueation  of  d^aiages.     fhe  rule  seess  to 
b''  that  the  aaount  of  damages  reoorer^ble  includes  the  actual 
expenses  and  the  loss  resulting  in  the  levying  of  the  attaoh- 
aient  including  counsel's  fees  for  services  rendered  in  relation 
to  the  attachsent.     a  sub  of  money  anounting  to  ^6,747,  on 
deposit  in  the  bank  was  seised  and  tied  up  for  five  weeks* 
The  defendants  in  the  attaoh'aent  suit  were  cospelled  to  attend 
oourt,  coming  over  a  eonslderable  distance.     One  of  the  defend*- 
ants  was  eng?i|;ed  in  business  in  •eieeonein  mnd  vaa  oonpelled 
to  olose  b*?r  business  during  her  Rttendpace.      The  other 
defendant  was  employed  and  earning  a  p^r  d^eiai  wage  which  he  lost 
by  reas«!i  of  hie  being  oosupelled  to  <»>ttend  the  attaohnent     ro~ 
eeedings*     The  loss  of  the  use  of  the  funds  during  the  period 
•f  tine  it  was  idle,  by  reason  of  tfee  sttnehmeat  suit,  was  « 
proper  element  to  consider  ae  were  also  th«  other  items  already 


~  s  - 
•rf*  to  mk^elws  ftflff     , #««*«*!»%« i>  «  '  «  ireitof)  tc  sswso 

,««lft»»3  *Ti^  10'-  cj»  Jbai*  fcix»  fe9«i*%'  eflTt?  slii^rf  itdi  at  tl96q9h 
fy»XiJ»<9BM  »«v  l»«ts  ittMr»o«ltr  «x  M»«l«{Mr  ni  tot^;^  •«nb  itii^ 


-  e  - 

•m»er3.ted.   D&aoroB  ▼.  8w«ts€r.Qaldwcll  &  3&»  16  111.  hpv,   539; 
l'lr«t  State  flank,  of  ond  GxeeX  r,    31a rfc.  303  lil.  App,  383, 
aad  oa««s  olted* 

W«  have  exnrBin«d  the  rceordl  with  r«f«r«aee  to  th« 
argufflent  that  the  raawrka  of  the  trial  oourt  ve;«  prejudicial, 
aad  &re  of  the  opinion  that  they  were  not  of  such  a  charaoter 
AS  to  constitute  error. 

It  was  aot  error  for  th«  attorney  to  testify  as  to 
the  value  of  the  serviees  rendered  hy  hia. 

Plaintiffs  call  our  attention  t^  the  fact  that  ttO 
ttotions  were  mlAs  for  a  directed  verdiot  and  no  action  for  a 
Bsw  trial  shown  in  the  bill  of  exceptions.   The  defend^int 
insists  that  this  being  an  action  of  the  fourth  ol:as9,  brought 
in  the  Uunioipal  Jourt,  it  w-^s  not  necessary  to  sake  a  aotioB 
for  a  new  trial  and  oits  the  oase  of  Pralle  w,  Metropolitan  Life 
Ins.  Oo.»  35'^^  111.  JLpp.  460,  in  support  of  their  0(»tAntion. 
An  sxaaination  of  this  saas,  hoi^ewer,  discloses  that  this  guaa- 
tion  19^8  not  necessary  to  a  consideration  of  the  case  inasauch 
as  the  defendant  was  peraitted  by  leawe  of  oourt  to  file  a 
supplaasAtal  record  showing  th^t  the  aotion  for  a  new  trial 
^ad,  in  fact,  been  aade  and  overruled.  Mi,   Justice  Matchett, 
in  that  ease  spsoially  concurring,  held  th%t  in  hia  wiew  it  was 
necessary  in  eases  of  the  fourth  class  in  the  siunicipnl  Court 
to  prassrrs  the  right  to  qus^tion  the  weight  of  the  ewidence  by 
a  aotion  for  a  new  trial,  ^e  are  of  the  opinion  that  such  is 
the  correct  praotioa.  3uoh  a  aotion  is  lireoted  to  the  rerdiot. 
Oalass  such  a  aotioa  is  asde  and  ruled  upon  by  the  trial  cjourt, 
aouasel  should  not,  for  the  first  tlae,  be  peraitted  to  raise  the 
question  of  the  weight  of  the  evidence  oa  appeal.   »e  do  not,  how- 
owar,  oonsidar  this  question  necessary  to  the  dscision  of  this  fx^mt 

ror  the  rsasoaa  stated  in  this  opinion,  the  ludaaeat  of 
the  Municipal  Court  is  affiraed. 

JUOatfUirT  AFrXRMED* 

hki.  A8D  raiisD,  jj,  oouovh. 


-  a  - 

.-CT*CS   oiutlSnni-^ira   c,i   «« 

.AolJrjMiii^Aco  floi^.)  aX  ^Ol^k   ,cu|4i   •XiX  S'd£  ,.o;i   .wiX 

4i<v  >t>i9'ai>u  •^ca     ,h9lsni9iro  tmsi  tti>sm  as>»<f  t,t9^X  flU  <i>ag 

ill  Hi  #«/(#  JiXocK  fj^i-t  ci^>..^'jo»<ia  #«iEa  #«^  414, 

•^cil>x»T  tilt  o*  l>«*»&itli    NA  .*<.^v,»««    ,  ^. -».,...-,     tosiiToa  »d# 

•df  •6i,  .  ■..■   titmii  l-iTlT  ■■■■  ■  .   4v...^  ..-.-^rfji  i.»taao« 

afit  QUA  .lacB 


S4«ft 

KIBIXS  C.   XDtTfl, 


©F  CMIAGO. 
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9«yuZTSIia9  XilS  OPiJtIOli  Of  TUB  COURT. 

Xkis  App*aX  1*  Isy  defendant,  C.  A.  %rlttksofi,  f»m  a 
Jud^«nt  in  ft  forel1»lR  «ntry  and  datain^r  aation  in  fs^Yor  of 
plaintiff,  kinnia  C.   Butta.      A  aisiilar  app«&l  fro^  a  aimilar  4udg* 
sent  Aga.in«t  defendant  waa  eonciderad  by  tiiia  ooort  ia  Ittiliji. 
Briokaoa,  ({anaral  Bumbar  3A696,   in  vhiais^  an  opinion  waa  filad  i^arali 
8,  1931,  affimiag  tha  Judg»ant. 

The  ofittplaint  in  that  auit  waa  filed  is  tha  trial   court 
«i  J«il7  Stl,  1930,   and  tha  jud^^nt   therein  waa  rendered  on  Auguat 
4,  1930.     In  tha  preaant  caaa  tha  eoMpl&int  va.a  filed  Auguat  11, 
1930,   and  tha  judgment  in  favor  of  plaintiff  entered  en  Auguat  23, 
thereafter.     It  ia  eontended  in  thl*  aaaa,   aa  it  waa  eentmtdad  th#ii%, 
that   the  finding  and  judgpant  of  the  trial   court  ar«  agalnat  the 
aanifeat  weiglit  of  the  evidenoo;    that  tha  trial  eeurt  erred  in 
refuoing  to  ad£iit   eeapetent   nad  iiiat«rial   eyidenee  ec  behalf  of  de* 
fondant,    and   that   the  judgaient  of  th«  trial   court   ia  not   aust^ined 
liy  the  law. 

Tnn   eTia«nee  offered  tmd  reeelvod  ia   8ubatanvi».lXy  the 
aaao  In  thia  aa  in  the  fomer  oaao.     Unlike  the  former  oae«,  how- 
•▼or,   in  this  one  plaintiff  offered  »nd  the  oourt  received  in  owi- 
deoeo  two  five-dajr  netieoo  in  writing  with  proof  of  eervloe  of  the 
ease  on  defecdant  on  Auguat   6,   1930.     One  of  th@ao  uotioea  atato4 
that  the  rent  duo  for  the  preaiaea  deaerihed  aa  aS9  liorth  Clark 
atr«et  waa  1540,   and  thi^  other  notieo  atated  that  th«  rent  due   for 
the  resainder  of  the  prwaiaoa  deaoribed  in  tue  ooiaplaint  waa  ^tSO. 
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:    ,dW*4J  ^•«fa«i«  Jijrs»n*> 


.faMBH  «alaKiru   ,IC9X  ,ft 

^!»«fcbat  -:X»^  am 

il     .ot^x  .* 

,''■■:   .;av',j:.-.>   .it   '     ■  >^a»«i8ilai(>:   '•■•J      ^  ■    .  'StX 

.■-ml  •£$  x^ 

ovorf   ,•««•  -xwMno't   «ll»  •MlXaU      .•««o   i«iinol   sill    stt   B^   oxr^r 
*Jtir«  al  btvivaoi  itnoo  oH^   ^ob   t»t<»Y!t  -   '^    '''«Xf  •««  «Xf<^  al    tt^v* 

Mi«}s  t«»l»Aa  ••nil;*  to  9nQ     .(yfl^t  ,i    .:^    ,-:-  so  iauiham't**^ 

JticXO  ii.rii«tt  WH   ■«  &«tfllo«9»  ttftilMiT^  »^^f  '^o't  •tft>   ^n^  > 

xoTk   t-./r   jn*t  ikiti  $iu(U  b9ta*»  —iton  x%iiitf  ■  ;.     ,0l.3f  ajrw  tft^tta 

.UCf:  .^AXoknoa  aji»   al  :b««fi'X»«*il>  ••aX«»i4   »r  snlium't  Oiti^ 


S«eh  of  tht  Rotlc«B  stated  that  th«  !•»••  vould  !»«  t«raiiiatM  if 

tli«  r«at  wa«  aot  paid  wlthla  fiir*  da^rs.     7h«  preraiaaii  aii«i«4  la  tk« 

•«Bpl»int  w«r«  de«crit)«d  as  aituatsd  in  tJi«  City  oi*  Chicago  and  as 

*Th«  flats  (that  is  tii«  tiir«c  n>oors)   al»ov«  th«  stors  eoismoaly 
known  as  351*S53<»S5Qh>S57  iiortli  Clark  >tr«et ,  and  ths  raiddls   and 
top  floors  abovo  the  stors  known  as  d49  Kerth  Clark  «tr««t,   la 
said  building,   and  suffiolsnt  basst^ent  roott  for   stoaa  plunt; 
also  seal  rooa  storags  under  sidowalk  and  in  bftssffiont.'* 

Ssfondant   in  this   suit,   as  in   the  former  on«,   oentostsd 
th«  action  upon  ths  ground  that  h<  was  not  in  possession  of  ths 
frsnists  deserlbsd  in   the  complaint ;    that  he  had  assi^od  his  in- 
terest in  the  written  lease  to  C.  A.  Jlrieksoa  It  Bros.,  a  eor^ora- 
tisa,  whose  aante  was  changed  in  193^0  to  Cwitral   Contraeting  Coik* 
paay;   that  this  corporation  was  in  possession  of  all  of  thess 
prsnises  and  had  been  in   sueh  possessiea  for  six  years  or  more  aai 
paid  all  the  r«it  by  ehecks,  payable  to  the  order  of  plaintiff, 
vhieh  had  been  aceepted  end  eolleeted  by  her. 

The  ewidttiee  offered  and  reoeiYed  in  this  rsspeet  is 
Uie  sasie  as  offered  end  reeciTOd  in  th«  foresr  euit,   and  in  the 
•pialoa  there  filed  ws  rewiewed  the  e^ldenoe  and  held  that  it  was 
ast  suffioieat  to  establish  any  one  of   th«se  definiees.     Jfor  the 
sssis  reaeons  in  this  case,  ws  adhere  to  that  decision. 

Psfendant  here,  however,  abates  the  further  point   that 

the  oourt  erred  In  denying  his  ntetlon  in   the  nature  of  a  plea  in 

abat«sE«nt  on  the  ground  that  another  aetloa  was  pending  oa  appeal 

vhlA  iawolTOd  the  iseue  as  to  plaintiff  *s  rii^ht  to  the  possession 

sf  a  part  of  these  pr«nisee.     Kule  1^  of  the  l&unioipal  court,  of 

whitfi  ws  take  notice,  provides: 

*Vhere  the  defendant  desires  to  set  up  natters  ia  abatsaMnt 
or  quest lea  the  Jurisdiction  of  the  eourt,   he   shall  present   tht 
saas  by  a  written  &otlsa  speoifying  the  grounds  thereof,   and 
support   the  saMO  by  an  affidlavit  except  wh«re  the  tsatters  relied 
on  to  support  the  aetloa  appear  of  record.     If  sueh  notion  raises 
an  iseue  of  fact  dehors  the  record  the  court  shall  hear  evidence 
presented  by  the  reepectlvs  parties,   provided,   that  if  a  jury  bs 
d«&anded  the  matter   aaall   be   set  for  an   isKedlate  hearing,** 


9tU  al  ftMWis  t^%akm»i^  9^t     ,9\9k  •rXt  alASl*  hl»%  t«a  saw  $m%  tit 

".ImJWf'  v«  iU»ir»i&ls  ii»l>ai«  •s^to^r*  fioo%  lm»%  Ml* 

-fli  oiii  Ms^io^'  '^  ^«ii3    ;;itii;Ii|M»o  »xi#   at  li*«fi%»*»k  oofilaoYf 

-oYO<:''Xoo  «  ,  .taai  a^   aaeji»r-  ;   oo^fti  ai^inktv  n&i  ixi.  *•»»•# 

•iBo9  siTtJojrtlooCi  X4tYj'a4»l>  .^v    ->;  y  i,  iVi   &oik£i«rio  i««  ofluin  ooaKv  ,0oi^ 

kam  ovoM  ^o  oi;«ox  x^*   ^^^  f»»i;a«*««o<|  !(•»•   tii  m^  ktuL  I^ak  oooJIntTQ 
.tlUnifliQ  1o  Tdibio  <!'iil   or  <»i4»v^«t  ««jC»oiio  t<f  .;r«0Y  odl  IXa  i|»t«f 


.•»rf  >"■   i"^-.' 

rr-<^      ',,i4ii    {»«J-(>(»99«   nt»ot?    H«rf  <*»l»<w 

«i-    i..      V    ..                      I'«^-  i*^  ' " 

'■.'-.tt.hlV*.    firf'i 

?d^   «i    b^v.     .  . 

•t'iTlct    e          ..'r             ;i 

e«W     J^     JiJtic-     tX;> 

■•  ^'   ■  •    :Tei«i;«o 

^i.                 ^sc'^us'tah   i!Si;»i..            ■  1 

:.     ■;:!Tll    /iB.Uii»*Sff    of    tSl<ilVitlt»m    i%u 

.rtoiffi??'^^    .t»-i'ii    i;  i    *  v- 

■::.■■}  til  ottooii^i  oafto 

aJ   «*»!<?  fl  te  •>-««:;.  .sl:r»«!  btH  ^nixai»h   ill   f>oiio  tt'   - 

nol««oBoe<[  oxU  o^  l^:;^!'  'l«Xq  o#  •«  oaooX  oil}  ftorXovoi  Molihr 

!•  ,t^uroo  Xji^X^lituMl  9{li  1o  ^•X  •lu^      .•««XaMi'z<;i  oootii   to  ^Ttaq  «  to 

:««{»lroT4  ,o»ljroa  OjLst  ow  liolifv 

inoatljitfji  al  ■'ZOi^iiA  <iir  t»«  o^  oft-risofc  jiui;a«1t«b  »d£   ov«ifV« 
•ii4   ^oooo^  XXoito  •&  «n«oa  aiid    Tc   ^inlJjibnlxui  oxli  aot^toli^  90 
ibiui   .tesioiil  tbaiioaB  •^  ))aixtia«q«  noi^oa  mttitfr  m  wt  omm 

oooionc  aoiiott  .buooo-x  to  %•  Uo-n  oit#  ^toq^Mi  ol  no 

o&ao|>XTO  oooi:  JKuoo  o<i^  h<Kod'>  :t>ft  foot  to  twttoX  MO 

94  vt^t  «  IE'  ^«a^    ,fto£)Xvo'x«   .ool^Tw«  «  t  oaf  x4  ftO#A0001«| 

•.aoXTOOll   »lfiil>OJSKX    M    rtot    ^00    Otf  i»«#«OI   Oiti    »Oft«M»M»k 


Oafendant  h«r*  did  not  «B«k«  Atty  »\ioh  »otioa  but  vhtua 
ih«  Btttleta  «er«  ofl'«r«d  in  evidanea  o'bj^atad  to   Uxa  eio&e  on  tha 
graoad  that  tha  iaaua  aa  to  flaintiff  *a  jriie;l}.t   to  %hm  poaaaaaion  of 
tha  9r«niiaaa  daaeribad  in  on«  of  tha  noticaa  had  l»aan  for^arly 
haard  in  tha  huniciipal  court  atnd  that  tua  e&sa  vaa  still  pending 
on  appeal  takaa  to  tha  Appalluta  eeort.     Xh«  otjeetion  waa  avar- 
nilad.     Va  hold  tha  point  ooiUd  not  )ia  aavad  in  thia  sannar. 
Iha  »aeola  ▼.  tuadarf .   287  111.  107;   Ohitty.   saotion  469  and  noto; 
FutarbHueh     Coc^aen  Lnai  I'laading  And  JPrt^etiea,  XOth  ad. «  aa«.   79. 
Tha  A*t9am0  of  another  &etion  pandlng  is  in  tha  natara  of  n  plan 
in  ahateaant   and  it  ia  waiTad  by  plaadlni^  to   tha  marita.        Sha 
•ontwition   ia  thnrafera  without  laarit. 

Va  t^dnk  it  ^uita  unnaoaaaary  to  farther  diaeuaa  tha 
aarita  of  tha  anaa.     I^are  is  no  doubt  dafand<wt  haa  defaulted  in 
tlM  payaffnt  ef  rant»   stad  by  T^ameu  of  auoh  non-paynant  h«  ia  no 
lon<or  entitled  to  th«t  poaaaaaion  of  tha  proieiiaaa.     Xha  purely 
tathnioal  dafanaas  ha  praaanta  99f  eonaidered  on  tha  for»ar 
i^paal. 

for  the  ro^aona  indio*tad  tha  Judisnant  of  tha  trial 
aoart  ia  affiraad, 

O'Connor  and  MoSuraiy,   JJf, »   eoncur. 


•£Li  aft  SAMi  »it#  fti  i»«#»At'^o  *OAftA»ive  al  ik«Y«tlo  »'c*v  cAelJoa  Atli 
\txtsBrto1  iM04i  %»d  t»uU9n  fnAt  Ho  ««»  Kl  hit4iii»99b  i*tln»K«  ftili 

:»t9a  beta  <w#  ooi^ttvn  .i^jriKS  iVQX  .iiX  rss  ,aiift»%yft  it  y/t»»^  tig 
•  tr    .dtv*   « 'tis  x^OX  «»»lftMitl  l^Ofl  ^i|;£i!t««XH  wAi.  mii&^tod     i(itf*tft*tir4 

««i  »/  «£t  ji:w«ie«((-aoo  i^»&«  t«  {tiei»«»-t  y^  i>a«  ,#n»a  la  #n««iB<c«<r  *^ 

ir«as70i  9M  tui  ft»'«»J&l«iti»a  av««  ftjrja>af>K«  ai{  aaaoataft  XAoiitfesf 

•  Xtaa'ini 
iMt^f  ■■'■  9ni$  hti'  ■-  *tl*  tat 


LOBSfTA  U,   PACl  et  &X.« 
A9p«Xl»lt«. 


AJ^FIAL/ l^OM  flBCUXX   COUBT 
^  it  COOl/cOUliTY. 

SeOLA.  629' 

im.   PRSSlDUiO  JU37IGBB  tUTCHKf? 
UKUVXBSO  TfiS  OFISIOK  OF  tSK   COURT. 

ApjBAllaxita  vttr«  d«f«r;d«nta  te  a  bill  te  for«el9««  a 
trutit  4l*«d  and  hav*  appvalad  froK  an  ordar   acitared  Juuie  4»  1930, 
vhlah  found  that  they  wtra  In  arroara  lu  ibe  p«/fi«uit  of  r«at  t^r 
ill*  yraailsas  in  eontrorarty  in  tka  awa  of  $429  for  «.ay  and  Jaixa 
and  th(t  balaitea  of  i^ril,  1930.     Zha  exdar  daeread  tiuit   the  el  ark 
isaua  a  writ  of  aaaiattiuoa  forthwith  dlraeted  to  tha  eh#^rlff  to 
»Tf  on  dafaadanta  and  te  ropooaaaa  tha   receivar  at  the  pra»iaaa 
•a  or  befora  Juao  11,  1930.     X&c  ordar  airactatf  defandanta  and  all 
yarooca  aetlag  by,  through  or  uixiex  ttum  to  vacata  tha  prac&iaaa 
aa  ar  bafora  that  date. 

Thara  haa  baaci  no  appaaracca  in  tni»  eourtin  behalf 
of  tha  raeaivar.     It  la  areand  that  it  vaa  arror  te  award  the  writ 
of  habaaa  fmelaa  oaaaaaaioaaia  without   flrat  sakia^  an  ordar  en 
dafanriftnts  or  theaa  holdllng  under  tham  to  aurrendar  poaaoaalon  and 
aaualag  a  copy  theraof  to  ba  aarTad  upon  th«a,  after  wnieh,  upon 
dafandanta'  rafualag  te  obey,   tha  writ  would  ieaaa.     Suah  aaena  to 
be  tha  rula  establlBhad  by  veil  eonaldared  daeiaioaa.     K.»nahaa  fa 
IMamiM.  *  Johna.   Qi.  Rap.    610;  Aldrloh  y.   Sharp.   3  Sea».   Sdl: 
9.g^«f^y  ▼.  ff^rfl^.  dd  111.   820. 

jfar  tha  raaaana  indioated  tha  erd«r  will  ba  rrveraed 
and  tha  eauaa  rasanded. 

IMTimSSO  AKD  BKSiAtilSB. 
O'Connor  and  JbaSuraly,   33,,   concur. 


,»iXXi>QgA 


f«  i«  »Ai  «tf  Anxfioa 


as 


1?^. 


fXG 


i9l  iittv  "i*  itmmmm  tjfjr  oi  «^«d?T«  oi  •ii<»'*  x^sLS  jmat  I^au9\  a»tAm 
9it(i\»  htm  ^^  not  aSt'l  t«  di«<8  »M$  ai  isftrfiwaxfpeii  al  Mt Jt^^tt  *if# 

oi  l'Ur«<(£«  i^iiit  &$  b^iftpTl^  a4lwii4%«ki  »uii^Ht»9M  'la  .|ii«  «  •v«*i 

.   ;«fe  4fAili  (»To^$<j  i«  am 

.^•kaiMHit  •«««•  •di  baa 

•tMoao;  :£«tyS;e^  bnar  <)t«ane9*0 


2.CUIS  a.   QAilBSH  and  hi»  wlf«, 

MRS.  LOUIS  a.    O^BSR, 

A;  poll  ants. 


jtPFaAi.  yaoM  K«ai3lciPAL  aouar 


,— ^-WMlSJIfc 


MR.   f!ll»Il5l£G   JU3TICS  KATCHSfT 

BOUvauiBi  fiis  ojptiiXois  ojf  n^  couat. 

I)«f«n<3ant«»  busbaad  and  irir«,    &;i»$>a»i  fro«  a  j|u<l«vei«nt 
imtered  against  IhAis  la  lli«  auis  of  1138  upon  th«  ricking  oi'  th« 
eourt.      Th«  atattftaEit  of  elaim,    fiX«d  Maroh  14,   1990 »   alleged  that 
Aaf  «^ndania  wera  inidabted  to  plaintiff  ixt  t^a  aus  of  |14S  upos  aa 
aoeount   8t%t«d,   a  ooFSr  of  vlUeh  vaa  acmaxod,   and  itlao  for  g«o4a, 
varaa  sdtd  merehar,4iio  aold  and  d«liT«rcd,    all«gM  to  bo  family 
»«o«8earlea»   for  irhioh  both  huaband  aisd  wifa  ware  llablo  undor 
•ootlon  IS,   ehay.   66  of  the  Roirlsad  jitatut«s  of  Xlllnoia. 

DofwndantB  fll«d  an  afilda-rit  of  aerlia,   danyiug  that 
th<qr  Toro  Indcbtod   to  i^lalatiff  in  t^o  ouib  of  4^14S  or  fer  any  otiior 
•m}    t^at  thero  vaa  an  account   statod  in  tiaAt  amount;    taat  tliej 
oTor  agroed  to  pay  that  auM,  and   that  plaintiff  *•  olals.  -vaa  for 
aorci&attdioo  vhlon  vor«^  fauily  nooosaariea.      th«  affidavit   B«t  up 
that  In  Dacooiber,   1927,  JLouia  Garbar  j)uroUa8«d  a  radio   fro»  plain- 
tiff  upon  tha  oonditiei^  that  ha  eould  roturn  the  aana  for  er«-dit  if 
aot  aatiafaetory;    that  lamodlaitely  apoa  dellvary  h«  offorad  to  ro- 
turn thft  radio  and  plaintiff  agrood  to  eall   for  it  and  to  givo 
•rodit  therwfer,  iiriiioh  plaintiff  faiXod  to  do;    that   dof an  <anto  ad- 
"ritod  Plaint iiY  that  thoy  waro  ir;  poaaoaaion  of  tha  radio  oubjeot 
to  plaintiff *a  erdera. 

Oof<u>diiJ3ita  oontand   that   tne   findint;  uiid   judgii>ant   of 
tho  court  aro  acftinst  th«  nanifoot  w«i^^ht  of   tta*  0Tid«no<l  ai^d,   ia 
yartioular,   that  tharo  araa  no   avidanco  to  j   otlfy  a  fiiiding  of  tho 
iaauoo  againat  defandant  iira.   '^<kt'mx  upon   tho   theory  that   tho 


\ 


,fiu%  tax 
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yA 


iXwvuL    ,w'i.^. 


^©. .,      ■.  fe»***»^  OA  «*»  9%'*fit  $/uiJ  imn 

t9fttf«;«  olbtt  9At  ')•  a«i«a»a»oq  al  tx»v  ^ftifi  Ijuft  nX^aiiBfQf  ft»«ir 

.•T»M«  •*  riXi aX»Xtr  04 


The  dfily  vltn«»»  pro4u6«4l  l>y  pl&ijatiff  «^«  its  o«a 
attorney*  who  silso  tri«4i  tke   oauh«.     Mia  teitii^Qs;^  i&  to   the  «ff«ci 
thst  he  ««ll«d  Q»  Kr».   GAr^«ir  and  told  her  tk&t  h«  vns  fro&  the 
WnJLr  9mA  V9U  d  like  te  «i^eak  to  h«r  ahout  her  fteoouiit  &t^(t  »  r^dio; 
thftt  Urn,  GitTber  stftted  that  he  eheuld  epeetk  to  hi»r  hueband;   that 
the  vitaeeo   Oiillea  vp  Kr.   Qartt^rjr*  wh«   "tcld  sn^.  th&l  h^  did  not 
have  the  rft^ie,  tkat  he  ge-^e  it  wvagr,   ^d  tel^  &e  he  would  get  a« 
eaother  r&<!ie.**     Th«  witoeea  testified  th&t  he  ye^Ii«»dl  thAt  he 
oottl<!!  not  take  baek  maother  r»4tie  end  eredit  their  M^ceount:    that 
•  inee  ^r.  ^arbsr  save  it  &viiy  ^ie  veuld  imire  to  pajr  t>r  it,   a»d  thai 
the  eoet  vas  fl48, 

this  witnee9  further  teetified  that  he  had   the  aeoount 
tf  Louie  ^.  Sarbejr  in  a  Ifrook  of  original  entry «  vnieh  vae  eorreot 
and  k4»pt  fey  the  «nplo]reee  in  du«!   course  or  bueiirieee:    Uiat  the  it«eo 
were  ^Xeeed  in  ohrenoloiiieal  order,    ani  that  he,   the  witDeee,  ha4 
ehargc  of  thie  aoootmt;    that  he  had  the  some  ^eith  hira  aad  ehevcd  it 
to  Ut»,  &ar1»er.     The  aeoount  wae  admitted  in  sridenoe  over  the  oh* 
Jeeti^i   «nd  purports  to  ^«  an  iteK4s«d  stitei&^nt  of  the  aeoount  of 
*Kr.  Louio  0,  Oarher,"   a?M>%ing  oliargee  aad  oredite,   iticludizig 
ehargee  of  one  radio  at  $138,  two  it«na  of  oourt  co«te  of  $4  eaeh  , 
KakiBg  a  total  of  $ldd.     Upon  oroee»«auHiination   the  wlinsoe  oaid 
that  Mr.   Garber  did  not  tell  his  in  his  tele|»hone  eonversation  that 
Tha  :?air  oold  tlie  radio  to  hia  vitit  the  dietinot  underst>tmding  that 
it  vould  be  installed,   ani   that  if  it  did  not  neet  with  hie  eetie* 
faetion  he  sight  return  it;   that  Mr.  Oarber  Aia  not  teli  hia  that 
fee  had  been  trying  for  tvo  years  to  get  'iihe  ifair  to  taXe  back  the 
radio  or  to  aeo^pt  the  return  of  it;    timt  'MiX,  Garb'fr  did  not  tell 
hisi  that  it  had  betsD  tend^^red  to  The  I'air  in  np*m  oount  in  a  ease 
yroYlously  iastitut«^d  by  the  7alr  for  the  ftolieotion  of  the  niuM 
aoodunt. 


l*flj    ; ijflii<l«*<a  TCi^ii  cJ   ,i*«^   ftli  -  ■  • ..  <       f.  ■  Jt^O   .ttM  *«/U 

#041  btb   »ff  lAil^   aM  M^l'*^    ttrr?   ^-X^^l^  :jU  i!>tXX«0    aSSO^Xw  •tit 

tm  S'*3i  ibiuo'W  til  ma  liX^i  tJm  ^xawm  31  f>'^i^^  <^..i\  t«4i  ^9lhMr  9ti$  wtmA 

t4M(^   ^^-     ,♦'    '*--'^    \f««   o*   «:'»■'    '    r-f"--.^   «      ■^■^-"^    fi;   «VJia  TAtflACI    •'X^i  tftfUt 

<i  ^ve<i«  bnn.  mid  jCri'iw  ■•im*  •itf  JbMVisi  «i$  j«ii^    j#auo»»«  «ljf;9'  'to  ^i^rtm^o 

iQ   #av0tfa£   ^i*J   't^   3sif!fie»f»9ti  ftvii^vll '  CM)  «<f  i^i   itdNf«KFUr«  ftiwi   |l<»|4-««t 
HOiftMiXanit    ,«#|{!h0to  ttm.  •«a't*eb»  9«xir«((«   "^i^rf^^O   .{S  »|Mft«X  .^tH* 

isAs  tfit»»x»rtm9  ••»ifKi<»r  ttM  Nil  irirt  llm^  ioa  bit  t%4xm^  •'xX  imii 

«et90»  ttlft  ^tijTJLv  #•««  «««  hill  ft;  11  9»4iS  fNRft  ,it«X£<;}(»ai  ocf  j>Xi;ow  tl 
ititii  (KiJf  XX«#^o«  fti^  x«#ui«  ,tM  tsM  ;ii  tnuH^  i^lm  94  a»li%Mt 

II»;ir  #«K  J^llb  i»clii*0  ,%ii.  imtit   ill  !•  nw^^t  mii  tt»«9»  •»  -t*  9ihm% 

•a#it»  <<   rii  #«(/oo  trm0  tui  tl»%  aiift  »t  b'»T»hti<oi  am»^  ln^  Sk  iniU  mid 

«a«8  *iii  to  a^Xl^XJkw  a^  ^et  v.tM!i  «*ilS*  ^  h*tu$ti9al  xfi%uolf%f[ 


3 

ThPT*  ^*9  •  Kotlon  at  th«  elesft  ef  plaintiff '•  oa»* 
f«T  a  flRiing  in  f*vor  ©f  «fef e^iJamti  wMeh  wa»  d<Miie4,  widl  tii«r« 
*^«  s  KotioB  Taj  Br«.  aurb«r  for  «  rinHlng  in  her  f*Yor  which  w&m 
also  '1«si«d. 

d«f«i^d4iit  2<ouls  0«   .«»rlD«r  t«»uri«d   that  h9  «&•  tht 
•«■•  p«r»oa  v}ie  h&di  th«  t«i.«|ihon»  celrrcrsatloK  vith  plaintiff** 
attorney;    that  h*  hii4  D«»T«r  told   th«t  attojnaAy  he  haUl  <liBT.)9aeJ  of 
th«  radio  nor  had  he   eirer  eror6i»«d  t«  paj  $I4S  on  aeeount   ^f  it; 
that  ho   tol4   Usio  attorney  that  vh«ii  ho  putrchAae^i  the  radio   It  wat 
not   eonfi«eted;    that  the  oal«>on>aa   tol4  hi»  ho  fti|(ht  haY«  It   eonij^oiod 
after  it  irao   font  to  hlo  hoKO  and  if  h«  4id  not  like  it  ho  ohould 
notify  Tho  Fair,  who  would   oali    I'er  it  and   takv  it  hack,   otii«!ririo« 
dofocdant  oould  rotura  it. 

Mr.  Oar1»«r  further  t«^«tifie<t   that  he  had  looim  trying 
for  Aontho  rimd  nontho  to  return   the   radio  to  The  ?.ilr  fc^t  It  had 
refttoed   to   take  it  ^aok;    that  h«<  tol-f   the  atiorr.oy  h«t  had  tteon   ouod 
onoo  kef ere  mi4   that  at  that  hearing  ho  had  offered   to  T«taxn  the 
radio;   that  Tha  ?alr  told  him  In  09«n   eourt  that  the  radio  would  k« 
oiekod  up;    that  ho  told  The  I^alr  that  it  ooald   eoao  and  get  tho 
radio  at  any  tivo  or  that  ho  would  doliver  the  vtHsm,     d.r,  Qar^or 
oaid  he  did  net  hawo  the  radi«   in  his  heme  at   the   ti^o  of  tho 
trial;    that  ho  kept   it  in  hie  homo  for   throe  jearo  «nd  a*  plaintiff 
did  not  oall    for  it,   aa  proceed  about   eix  ;uontho  prior  to  the 
trial,   iind  not  haYing  rooK  in  hie  home  for  it  he  took  It   over  to  a 
friend  whata  h«  AOked   if  he  would   ntoro  it.     Ho  further  tootlfied 
tixat  it  waa  in  otorage  there  »t    the  tiMo  of  til*  trial  Mid  that  ho 
eeuld  ettain   it  for  ?he  Valr  at   any  tte«, 

fhlo  witneee   further  testified  that  he  purchased  the 
radio  a  few  daye  before  Chrlotnao  and  he  usked   the  salt^oKan  to   ohow 
hi«  a  radio  of  wall  known  »»ke;    that    the   ealeos^an   uhowod  hl.^  the  aot 
in  ettootios  an<^   told  kin  it  waa  good;    that  he,    the  wttneoe,   told   tho 


■  '     'lata 

hliipdm  •d  il  ftiill  $9a  bit  t.-^Jt*;   •31c,';..  ■     -         -^S'tn 

!>©«»    S»#{f  .i*4  »i«  V****""*  f>»«fcl»1 

ftri?  tixsai^t  c*   b««i  TtQ  l5««l  tji  it»i%&9>d  *»>  at«  ft'E«l«tf  »ea9 

»(f  hl3t»v  9lh»t  ^ii.i  i»tii  txu^e  mQ[9  ai  »l<  -  --''^  ftot  imdi   i^tbst 

»di  Jpx  l?a«  »4W>a   M's»i>»   Ji  IajW   ^it^^  »Ai»tii                '■<•?■?> 

9Aii   (>s  t.ttJtq,  <iui/4iu>''-  Jnii'   ii»0i&,  ji»ftit«ifci";  ,  i^a  /«»  bib 

<!:'   i^}^^  fjnr  Xfl/t#  •A>t  're  *mti- ^tU.  4»  f|(*ii#  ea««4la  lU  •««  ii   laoi 

.»(all  X<*»  '«  ti«Y  <•/<%  vol  /i  nlMii^  lkXu9» 

vMte  9t  tmammSMi  fiM  l>94(«4t.  «m<  Inbo  ^smfkvl^  •1ttf>n   -^vr'   ''■^  '  oi^'" 
r»«  iiiU  «ixl  MvoiUi  mum^tm*  •dt   mAS)    tniimm  ffu%tuk  Umm  t«  f)tlhsi\m  ala 


saltKnan   that  too  haUl  neTer  a«ard  of  thAt  8ko^«l  an<i  wftuted  t»  buy 

•eB«tr^.ln«  ilk*  an  *HCA**:   that  th#  aal  «•£»««  told  him  that  tb«  iTair 

raeosMeended   this  act  v^ry  highly  and  «a«  aura  ha  would  b«  aatisrieA 

with  It;    vhat  he,    th«  wiiaass,   a»ka4   th«   «aI<»fiQian  to  let  hiss  haacr 

it,   Wt   aa  it  was  not   oonccrotaA  the  aa3«Baian   said  that  if  h«,   da* 

t«tn6mxi%t  would  partait  him  to   sond  it  out  to  his  ho»«,   Zh«  Jt^alr  vould 

iastaXl  a&d  eeo'i««t  it  for  $5  and  that  inacnueh  aa  h«  had  a  eharga 

aeoeust  ha  did  hot  nacd    lo  pay  anytrilnig  if  h«  did  &ot   li    e  the  cot 

aftar  it  vaa  in«tall«d;    that  the  aalaaiaaB  fartiiar  told  «^ltn«s»  that 

the  sat  v'iuia  ha  olckad  up  ^ind  he  vould  aot  ha-v<>  to  pay  for  it; 

that  ha  than  toldl  th»  sal^oaan  that  it  was  his  uadarstaeding  that 

if  ha,  vitsaaa,  would  p&y  tha  inatallation   ohtirga  whau  the  radio 

wma  iBstallod,   ai>d  if  h«  dii  net  liJia  th9  sat,  he  eould  oall  plaia- 

tiff  up  and  it  would  send  for  it.     thi  witnesa  eaid    that  he  would 

KaJt9  the  purahaa*  uaday  these  eoaditions;    that  the  saleaKati  said 

*A11  riifht;'*  that  the  radio   otwe  to   the  house  and  h«  paid   the  in* 

atallatioa  foe;    that  he  kept  the  radio  for  about  a  week  and  <!ld  not 

like  it,    that  it  did  net  play  well   at  all;    that  he  ealled  up  The 

Fair  to  take  it  buek  but  no  one  oane  t'^r  it;    that  ahout   two  we«ka 

later  ke  veat  to  fhe  Fair  and  taw  the  saLLesiuan  and  told  hie,  he  wanted 

the  radio  to  be  oalled  for:    that  the  SAlesnan  ««ked  hisi  if  he  did 

not  want  another  radio;    that  witness  said  he  did  not  know,   and  ^ould 

make  a  seleetioa,  but  that  in  the  mean  time  IDxe  Fair  should  vleaoo 

oond  for  the  radio;    that  he  oalled  the  aaleoman  the  next  day  and  tl 

told  him  the  prlees  he  quoted  on  radios  were  too  hlKh  and  to  please 

piok  up  the  radio   and   oredit  the  amount  of  it  to  his  aeoount;   that 

the  salesman  proaisod  to  do  so;    that  he  went  down  to  Ihe  Fair  at 

loaot  a  doson  times  aad  spoke  to   the  manager  of  the  radio  depart* 

»«Bit,  the  exoharigo  deaic  and  the  general  uansmer;    that  he  told  all 

aot 
of  them  if   they  woul^oall   for  the  radio  he  would  bring  it  baek; 


Xitif  9)  h**itmvi  bna  l^h^m  iMl#  \9  JHMHMI  v»v«fl  hmti  *A  imAi  a»m(HM9 

rlM%  •at  irntU  Mirf  ftXoi   a»a««Liui  «il^   ia^^i*    :*Ad2*   w  •i(lX  t"^'*'*«o« 

ft*lt8lif«»   ••{   tXuov  «d  siiiB  Mtar  bam  xlHit^iA  x^$>r  !•«  iliy   fr»b«««B«*«t 

felKttv  tlat  9iil   ,itmoA  9lti                  7i   i«ei»f<  ai   aid  ilonwq  ^Xiiov  «la«i>a«l 

ttfpadn  »  belt  '*d  •«  nou^anRl  Sb  .va,   lJLjeii»ml 

!••  •df  9^11  ion  l^i^  «it  II  i^alAi^i  .'.i&  »<!  ^mw«o»« 

imdi  nm9eulm  h£«i  miiiitil.  a»tm*lm9  -^w  ik  i9tl.m 

Itl  ~  eras   9£i 

i»Ai  iitaXbami»%»l>ati  ttin  s>^  'tuit 

-alfiXq;  il«e  &Xi;9»  9d  ,!•«  »«i  •Mil  iocs  :    fHu»  ,baXXc^«ai  uiv 

l»Xu«w  nd  imtl^    ?£«•   •8«ajl»  ailt      .*!    ;  ?:    : ^  q»  TtW 

•at  nui'::  hl-.-ij  4il  ftxL'^  i^ntuoti  »iii   ot  «seo   oir>^^i  «fdi  i»di   "lid^lr  Ilk* 

•rfT  ttf  IfilAH  fio.  3f!(ii$    \£im  ffi  XX»v  ^X^  J»«  Ml^  ii  in^i    ,^l  9i(lX 

tMctv  vni   iK9fi*  t0$U    til  -xot  9SkM9  90%  oa  tad!  ia^d   ^Jt  tiai   oi    xlat 

^4#ncw  ttf  mUt  kloS  bite  UBM^mlen  &ii9  «M  r  iw  liix^  ;»>fT  oJ   tinw  ad  xaisl 

hlb  •d  tl  mid  h'*%Mf:   tir.Ka.sX**»   srf.t   S&i:  -rf  ol   •ll?«'t  a^ 

OHMtXcr   bXtfcdtt  tjuil*   94(1  •«JLiiia«A  #ir(f   ,«»i#s«X»a  m  mdsm 

•i  btui  xjifc  Sx*a  erf*  »im»X«»  a^t*  baXUio  *d  ixdi    t^ltmt  •di  talk  kata 

•aaaXc?  a^  l»Aa  it^Xff  «oi  •tav  aaibaT  na  hotosp  •d  aaaiiq  af(l  sid  feXo^ 

irnut   :#iwoaaji  eti(  a#  ^1  la  loc/aoM  a^^  ^ifrna  boa  alban  %dt  qv  iaif 

ta  •tUH.  mQ  •#  owaib  #aav  aM  l«x<«    :»e  eb  «#  fcaaicMtf  oamaXaa  aifl 

•#^<;iab  alf>At  nds  la  tagjuiaai  a/tl   ai  aHotja  Imw  aaaii  naiot^  «  la««X 

XXa  fcXoi  art  lajCt    fu^^mn  trnvnn^  ndi  fina  liaab  aitutuat'!)  aut   .^aa^t 

its 
;<»««  *1  a«X«tf  JbXiiaw  aH  albait  %dt  \^  XXaa\^^a«r  Y*«i   ^i  mdi  "It 


tliat  they  aa^iA  it  «*•  no  ub«  for  hi»  to  brlA^  it  liook  a«  the;  vouXd 
not  Aoeept  it,  nor  vouXd  tbcy  oall  for  it;    that  theot  T&rlotte  trip* 
to  Th«  JPair  took  pi  as*  for  about   six  months;   th«t  ho  oithor  west 
4o«n  to  th«  fair  or  opoko  to  it  oTor  the  telephone  About  onoo  s 
wook.     Mo  further  o&ld  that  he  bouttht  another  radio   at   the  expira- 
tion of  the  first  vook;   that  ho  kept  the  ra^io  in  truest  ion  for 
almost  t«o  yvare  is  his  house,   during  vhioh  tiK«  he  tried  to  get 
The  Jfair  to  ^iok  it  up;    that  about  six  senths  ago  h»  had  «•  reo* 
for  the  radio  and  took  it  over  to  a  fritnd   and  asked  hist  to  store 
it  in  hie  plaoe  for  him. 

On  eross-eacai^lnatien  def eudant   denied   that  he   told 
the  attorney  that  he  gare  the  radio  to  a  friend  and  did  not  haTO 
it.     flo  further  said   that  The  JTalr   sued  bin  onoe  before  for   the 
radio  tvo  years  age;   that  there  wore  no  storage  eharges  on  it. 

The  daughter  of  defeciante*  ?oggy  Oarber,   testified 
that  she  was  presant  when  the  ratio   inTolTOd  in  this  salt  was  pur- 
ohased  by  her  father;    that  her  father  told  the  ealeei&an  he  preferred 
a  radio  of  well  Xaown  Make  and  th«   salesniua  anewerod   that   they  had 
one  that  they  were  pushing  and  whieh  he  eould  rfteoBiK.(»!id  Tory  highly 
and   that  if  her  father  heard  it  he  would  be  satlsflDd;    that   it  -num 
not  oonn<»eted  end  they  wore  una>>le  to  have  a  doetonstration  of  it; 
that  th<»  salessuin  eaid  they,  The  l^air,  would  8«d  it  to  the  house 
and  that  if  they  did  not  like  it  after  it  was  oonnected  they  eould 
'phone  the  Vair,  who  wooll  co»c  and  get  it   and  eredit   th«s.     She 
further  said,    "It  was  delivered   to   the  house  and  eonnected;   we  did 
not  like  it:   it  did  not  work  right;*  that  about  a  week  later  aho 
aal  her  father  wmt  to  The  Jfair  and  told  the  salesmui  they  voro 
not  satisfied  with  the  radio  and  he  said  The  Fair  would  saad  for 
it  sad  oredit  thi^  for  it.     iShe  said: 

"Wo  wont  down  to  The  if  air  on  several  o  ocas  ions  afterwards; 

we  saw  *•*   the  general  aMn^ger,   and  we  aluo   saw  a  friend  of 
oars  in  the  adjustaoat  department;  wo  w«re  told  that  the 


bXvov    ^-^tii    **i   A9ia    jx   ^iiJXJ    9i     -ukij    ^ifi    «a»i    'sn   asv   i  i    tma    \»iiJ    iar.j 
9qitl  ttuvXtmr  •t«i(i  tadi    iti  tel  ll»o  x*^  fcjCiitv  10m  til  tfp^ta  tea 

^•1  •#  lifri-xi  eif  vaU  ittftt^v  i^ni^tth   ,*»ii«if  sii.'  <'il   x-r^^tv   cwl  »»§■  X« 
»Yo^«  «i  ailti  h*i»m  ha»  hs»l^1  a  Sii  <t9vo  ii  ji«d#  htm  <mMnc  vil^  to't 

9Te;{  loa  M.f^   ha»  hmiil  a  «tS  •tkMX  9tl3  »v«s  nd  iadi  x:»ntoi$m  Mt 
•Oi  lot  •%m'i»4  *««•  tdd  ftftii*  ^Xiiit  »4!iif  ««i{^  hi  9%  T«ffi<ts*l  •&     .3^: 

XJUi^ifi  "K^tmr  km»«tm—x   tiluoa  9d  diss  :^:&mu%  •!*«  %»At  Smtii  •«• 

•Mv  tl   t»di    ib»i1il9*9   i?tf  blavw  ^  -  ;*^  'i9iU»\  WA  'tl  Mct^   ftflii 

.tartviMJb  M  itntd  9t  »i-'A.*u  •!.»«  x^df  htm  t«#a«aa*o  iaa 

■u-:;  .  .«»•   iiXifdw  ,-iia'>  «  lUuaaftXaa  aifl  f«d# 

!sX«»u  v^^^  is9us>s:.-uioa  a«w  ai  lallc  lik   >iuL  ioa  bih  x*^i  "^l  imdi  bam 

mtB     *amdi  ilh»x»  tmt  it  iaa  hsm  aawa  iiMttw  »dm  ^tljit  a^cff  naiodnf* 

bib  av  {beioMOOtta  baa  «aMa4  aAl  ot  baiavXiab  aa?  tl'   tbUtti  rtiUxut 

aife   TaiaX  Xaaw  a  iifds  tMlt  *;tdjilx  dr--      --   «^'     -    ;«i  a:ilX  fa 

aiaw  xaili  lUMaiaXaa  aiU   bJM  bum  xtaK  «•>><    »<    .'w.<      .- .>ial  Taff  loa 

Yol  baaa  t^r  <^>«    ri^'v  <»rrr  t^u*  ^d  ha»  aibai  aia  tflX*  baltsXlaa  tao 

:l»ia«  aiii:     .JM  ta'i  umiU  tibaYo  baa  if 

:4tiawT»tla  aaei«a«oa  Xaixovas  ao  xiat  •td  ai  is«ab  taaw  a'K" 

la  bamli%  a  ma  aaXa  o»  l^na  .■sasanaa  X««a4iia||  ajM   *-^^  naa  air 


•al«ae«n  did  not  verkr  th«re  aay  longer  an^t  that  thty  would  not 
t&]c«  th«  radio  b«ek.     ^e  aradio  rc»aiii«d  in  our  houso  for  about 
t^vo  years;  vo  ha^I  it  Sioeocnoeted  »n4  n«Tor  U8e<i  it  »fter  tho 
rirot  irfok;  ««  oould  not  got  Th«  y«ilr  to  ace»pt  it;  vo  offered 
to  bring  it  dovn  thoro  'but  the  g«n«ral  safiagor  an4   adl  ether 
^ereone  we  spoke  to   ealdi   it  would  be  of  no  uee  as  they  would 
iM»t  accept   It." 

aho  corroborated  Mm  testimony  of  her  father  as  to  tlte 

storage  of  the  radio  at  a  fri«d3d*B  house.     She  eald: 

"We  csB  five  it  to  thsft;  we  ean  bring  it  to  thoa  or  they  can 
plok  it  up;  we  oan  deiirar  it  within  oae*half  hour  if  they 
will  tak«  it." 

^ere  was  ao  Groee-«xanin&tio&  of  tiiie  witness.     At 
the  elese  of  all  the  evldenee  def4aidants  i&iid«  a  notion  for  a  find- 
ing in  their  faTor,  which  was  denied.     Shore  was  a  fiaiding  lutd 
judgnent  for  plaintiff,  as  we  hawe  above  set  forth. 

The  iparties  to  this  transact  ion  eit«  aany  cases  as 
to  the  |»roi»oeitionc  of  law,  but   the  sate  appears  to  turii  solely 
«l»sn  issues  of  fact.     It  is  uoaeontraAicted   that  defendsnt  louis  0. 
aarber  bought  the  radio  and  tUat  it  was  delivered  to  his,  but  his 
testlaony  sMxI  that  of  his  daughter  to  the  effeet  that  the  sale  was 
oonditional  upon  the  radio  giYing  satlaftietion,   and  that  it  did  not 
yrewo  satlsfastory*   Is  praotioally  unoontradiotod.     As  agM.lnat   their 
sloar  sad  eonvinolng  e-vldenoe,  t,he  reoord  presonto  only  the  testi* 
sway  of  plaintiff's  attorney.     JSsninBa  Vp   liardiellft.   320  111.   181. 
fits  testimony  as  to  the  telephoae  conversation  eoncerning  allegsA 
ad&iesions  by  Kr.   Garber  is  vague  und  itidefinito,  while  that  of 
lir.   Oarber  acd  his  dauijhter  is  clear  ojad  eoaipl«?te,    und  no  witness 
vas  produced  to  contradict  the  suiterial  things  to  «hieli  they 
testified. 

Thn  record  Indicates  that   this  Is  the   seoond  suit 
and  that  on  a  fc mer  trial  plaintiff  took  a  non-suit.     Ir respect i«« 
•f  the  question  whether  a  radio  aay  be  held   to  be  a  ceeessary 
fSMlly  oxpeBse  within  the  j&iita.ing  of  the   etatute,   tifte  auknifest 
prepondsranoe  of  Um  evidenee  here  la  to  the  of  foot  that  tho  pur* 


.  'T  ♦{*•   »/*# 

•  • 

•bait  j»  i;ot  aoi^««  «  Pkmm  mimtmt^t)  MMi»ftJ;r»  ftj^  iJCli  It*  vlivlft  rndt 
ham  ^mlifRl*t  »  »««  *%a)tf!r     .&i»iA(»j^  «««  s^oliitr  ^tsiTcl  xlndt  ul  titUi 

•«  »••««  t«««  *■**»  tniti»m»imit  nfr'.  ■  ■t'te^  »rfX 

./ex  .III  ofte  ,ttjt^iiffffil„...r,. maij^m%    .'?»«ir0**«  t»i^itHi»f^  io  t**** 

••Qartv  «a  Am*    ,f)t«£Qiit*»  fci«s  t««i»  «!:  'mtO^tmh  9kil  (rft«  T«^-xofi  .tit 

jlt;*  bnoose   -art?  «1  «in;    7eit>?   ««s^i:i?^'«i  hT(<?»**:  '^.' 

XMataona  a  fttf  «/  bX»d  ttf  t^K  olft«n  41  «««j:1*K»  n6l99*ttp  •ill  !• 
ttftllnjt^M  *i(9   ^ttSufia  ftJU  t*  tilZMftA  4£f  (tl/fii-w  tt«(»»<tx«  tlhut 

•  lift   •''^    'Affl    «**tt»    ««l»    «#    il    •1»K   ••Il»lkl9»    Mit   1»    ••£UlV«ll«i»^'X9 


•hMi«  or  the  rftdl*  ifi  queatioA  i»a«  cofiditiO£«d  tt|K>n  iia  protiAg 
•atiefBiOtory  to  the  purohftaar;    Ihtit  it  was  not  »«tiel'ft«tery  un&  th»t 
ft  Sftlemaa  of  plaintiff  Agrtted  thctt  it  b«  t«ik«!n  back,  which  plKln- 
tiff  did  net  do. 

^»r  th«  rMi>8«n«  indieatttd  th«  judgiiMit  9f  th«  trial 
ee«rt  will  ^«  r«T«r««d  with  a  finding  ef  faets  and  judgmont  h«r« 
iB  farer  •$*  def<^ii<Saiitt  for  costs. 

O'Connor  and  MeSurely,   ?J. ,   eooour. 


fUDiUQ  OF  ?A0?3. 
Vo  find  fts  faets  tJ:iat  the  radio  for  the  purohaoo  priee 
of  «hioh  plaintiff  ia  this  e%oo  oueo,  wa9  sold  and  delivered  \tf 
l»lalntiff  to  d«f«mdAnt  Louie  Q.  dmx'bmr  upon  the  express  oeaclitioB 
that  if  it  frcTOd  to  l»e  unsatisfactory  said  Oarber  Mi^ht  notify 
]ilai»ti5T  and  plaintiff  voald  take  hnok.  the  radio  in  full   settle- 
meat  of  the  transaotloe;   that   eaid  radio  did  pmrft  upon  a  fair  trial 
to  be  unsatiefaetory  to  said  3ar1>er,   and  that  eaid  Oarber  vithin  a 
reasonable  tiate  notified  pliilntiff  of  that  faet  «md  requff^sted 
plaintiff  to   take  baok  the  radio,  whieh  it  di<l  not  do;   that  a  juds- 
vamt  for  coots  shoiULd  ee  entered  in  this  ease  in  favor  of  defend- 
ants, Leuls  a.  Oarber  and  Mrs.  Louis  ti.  aarber,   e«aiast  plaintiff, 
Tho  i7air«  a  oorperatioa. 


•^ai^Xq  ji9i«iw  ,j(o«<r  Mi^jij  tut  il  i»di  ^••'qis  tlifajbiXq  lo  cmcmaLm  « 

.•Jt  ton  Mil  Ytti 


|»»^«94'p»^  bum  tftnl  jAiU  !•  tlijialiftlQ  tt^iXUinn  smls  9Ma,mmm»% 

'itul  •  i«iU   ;fti»  ioa  J^lb  #i  4ai4«  ••IImy  «d^  ji^tf  i»^4i   9i  llUoUX^ 

-bo»l*k  !•  Koviil  al  •*■•  aJtiii  ai  iMiiftia*  v«  l)Xir«^  s^'M  t*!  4(nMi 

,  ;t»»}  Jm-1  i».i~n  ar»    i»     j'T,^^i'J    «rfT 


34998 

C.   A.   mC&SOl  *n4  C8£XKAL  )  |     Of  lilXCA^ 

CC«TRAGTI£a  COiUPA&Y,   a  Corporation, 
AppelX«att. 


26^0  1X630' 


UK.  rnzainiiiii  justice  ttAXOHSTT 

nCLXVlRSS  THX  QlflklGU  Of  TM   COtJHT. 

the  eontroToroy  b«tw««a   >la.intift  loaoor,  Minnie  C. 
Butts,    and  her  teutint,   defer. lant   C.   A.   Sriekson,  has   twice  before 
de&andM  the  attention  of  thia   eourt  in  senerai  nui&ber  3469$,   3uttf 
T.  Srlokaoo.   in  vtiioh  an  opinion  wa«  filed  iLaxoix  2,   1931,   and  in 
general  ntmbtr  34697,  Imtte  ▼.  girioAao,!^.  in  wnioti  an  opinion  i«  thla 
day  filed. 

Xhie  aetioB  aleo  ia  in  the  nature  of  a  oenplalnt  in 
forcible  «atry  and  detainer  vhieh  wao  filed  October  21,  1930,   and 
eonoorne  the  aaKO  proKieee.      In  the  t«o  prior  oaaoo  one  of  the  do* 
ftaaoo  relied  on  by  Sricxaon  vac  that  a  corporation  /.bo«o  ac  tho 
Central  Contraotlni;  Qtrnptmy ,  of  whioh  he  ic  as  off  leer  and  a  direc- 
tor, wao  in  poeeecelon  of   the  pr«B.laea  under  an  aaaigroaient  of  the 
original  lease  gWen  his  by  plaintiff.     In   this  suit  plalntilT  nad* 
the  Central  Contractlnfl  Company  a  joint  defendant  and  upon  trial  by 
the  eourt  judgaiciit  for  poseeftsion  waui  entered  itgainst  both  defend- 
ants.    Up«B  the  trial  it  dereioped  that  def^mdant  Sriekson  orii^lnaJt 
ly  held  a  portion  of  the  pret^ises  icnovn  as  699  lierth  Clark  street, 
by  Tirtuo  of  an  «ral  lease  frost  plaintiff;    that  the  rc»atBdcr  of 
the  frcsises  desoribed  in  the  bill  of  eoMplalnt  was  taken  by  hi« 
imder  a  written  lease.     The  presises  were  Joined  together  as  one 
bulldlne  and  operated  by  defendants,   and   the  crldenoe  of  defendant 
Krlekeon   eiiove  that  as  a  natter  of  faet  it  was  usual   to   glYO  one 
ehc^   for  the   entire  preadsee. 

Defendant  i£rleksen  now  contende   that  the  Central 


•^   \ 


/'^'^S: 

■*«•**>..■, 


'OSd.A.l  Oo^ 


%i^H^  t^9k^  %94euni  jUfva*^  n;.  j-T^'i^o  i^j^i';:   't«  apija«#««  $is.;?  ls*ftam«A 
•  liit  vi  tmtni^9  on  itoliftr  ai  ,|iiijim,^  »?,  fl^iff  «y»»»<S  ii»AiiiJi  £«^»a»9 

-•ft   ad-l  to  «iao  •0««o   tol^i{  otrj^  .    '<)«i«»i{{  daw*  •<(#  ttan;*o«n»ft 

wJi  ■«  nwoa  •  iioiJ>Jnoqto»  «  J«iiJ   irir  fTro:!ieliS  x^  m  h^.it^t  •••ti«l 

X4  £Mtx3  ii9qi>   .  ■-■■    j-ii*hrie't9t)  ;^stia«0  ftiii' 

.^taij-c    '  >")(o4  (B^   •«  av«ii3t  •••l;»|rt(?  -'tC'C  «   (Stlsd  xl 

Mill  x<f  mtitt  WMV  Snluliimtt  lo  XI  ik  Mtfiiroa^i^  t^aloK'Ui  •di 

•no  »Tiii  oi   Lmtny  umw  tl  inut  lo  T«ilAat  «  •«  i4uil  «v«id:«  a«»:i[«i^S 

•  •««1j9(>t9  •Vila*   ACU  tol  )(t»#i(o 


Coatraetiag  o«i^»«ay  vat  not  In  peB««»slon  of  tk«  praeiiaes  at  th« 
time  9I  th«  e(MBa«fie<m«nt  ef  th«  aotion  «ad   that  tha  Judgnaat  ahottld 
th«r«for«  te«  r«T«r««tf  a*  ecratrary  to  th«  v«ight  of  t^«  «vi<!<^ct. 
lk«  principal  cenientioc  of  dof «KidaAt8,  ho»«nr«r,  1»  that  this  ouit 
•hould  abato  b9oaut«  of  th«  tvo  femor  aulto  in  -^^hioh  judicata 
voro  rondflTod  and  whi^  voro  p •noting  on  appeal  in  tho  Appollato 
•ourt  at  th«   tint   this   cauao  wao   tri«d.      km  i.u  tu«  prior  eaco, 
IwwoTor,   dofcndanto  did  not  eos&ply  witu  rulo  IS  of  th«  Maniolpal 
eourt  with  ref<*r«nco  to  totting  up  mattort  in  ^batfi&^nt  and  thero* 
fore  are  la  no  poeition   to  raise  the  defense  h«r«.     korooTor,   the 
Contracting  ooispany  was  not  a  defendant  in  the  ether  aetione. 
Dofendante  aade  a  proliscinsa^y  oral  xaotion  to  dismiss  hut  afterwards 
tried  the  cmio  on  the  aerits,   thus  waiting  the  point. 

fhe  eridenes  as  to  the  possesalen  Vy  the  Uentral  Cen- 
traetiag  eoa^any  oonsisted  of  stateu^ents  under  oath  hy  ti&e  agen;  of 
plaintiff  to   the  effeet   that  defendant  £riekaon  had  infonaed  hiai 
of  Buoh  poeeession,     These  tidaiesions  were  net  denied.     In  viev  of 
the  fotser  position  taiien  by  defendant  i^rickson,  the  present  son- 
tentioB  seoBis  very  stueh  like  triflinn  with  the  eourt, 

#or  the  reasons  indicated   the   Judi^neni  is  affixmed. 

ATTtlOiilD. 

O'Connor  and  M«8ur«ly,  13,,   ooneur. 


#toa  aJbU  i«4j  al   «t»y»^»«l  ,«#a*i»tt»a*i»  t«  a4»i4,«*t««»  l«4tio«U'St  •jff 
to  ii»ir  sxl     ,k»ktmti  S9a  oi-nv  «iX^i(w«JLM]^j»  «Mi»4£l     .aol«»»««oq  if»«i»  to 

,4'%m»0  Oiidr  a»iv  ^IttlXJ  >«t<s  t^*Y  «fitf««   floi^ooi 


M9«0 


mLSRSS  It.  >0i 


T», 


i^«ll««. 


A^v^jiL  mm  miF^j-act  court 

Of  C00&  pUfjfT, 

260  I.A.  630 


i^ 


ara-iTiiasD  tm  opknioh  of  vm  court, 

ft,  1^1^,  In  vhieh  tht  ftTcrr«4  tii&t  ah*  wi^s  M»rrl«d  to  4i«f«tn4«nt, 
Anthony  J,  Berr«,  April  ,').  1929;    tUat  titay  liTsd  together  from 
that  tis*  until  Oetober  1.   1929:    thst.i,  d«fe<id«Dt  wat  guilty  of 
extr«&c  and  repeated  cru«lt/  1a  th»t  «&  S«ptttttto«r  *tix  aad  ISth, 
1989,  h«  e]riok*d,  ¥«M,   0l&.pp0d,   vtruol^  M«d  kiok«d  li«r.     &htt  pray«d 
f«r  «  diTore«.     OcfAfidafit  a£<evtr«d,   adB.lttin«  hi»  Bimrrl«i£«;   4«Kiyia« 
ttll  aeta  of  oruelty;    s^daittlBf ,   howaTcr,    that  oa  on*  occasloB  ha 
h»d  a  alight  quarrel  «lVn  eosajilainAUt  irhen  h«  puiih«»il  h«r  agalcet 
the  bed  but  did  &ot  hart  ar  in  jura  ix«r.     Uia  aaaw^r  siyarrad  that 
ha  livad  with  ««»j(>l>Untiknt  antil  Oatohar  3«   1929,  irtomi  vithout 
jBotiea  aho  tooJc  all   taair  furtiitura  nad  houaehold  gooda  and  vent  ta 
her  ffiothar;    Uiat  th«  I'lirniturtr  coat  9l30o«   <md  th^at  thay  had  a 
^elBt  hank  aooouat  itl'  $300  vhiah  aha  appro^riatad  9h«n  aha  laft. 

Tha  eha&aallar  haard  tha  ayl«!«na«,   I'ound  tha  Juria- 
diotioaal  ftcta  aa  ta  raaldanaa,   etc.,   found  that  dafaxidant  waa 
Cailty  aa  ehargad  and    Mit«rad  a  daoraa  aa  pray#d,      Tha  A9€at0*  g&va 
%9  aoMplainaat  tha  eaatody  of  th<>ir  «»«  ehild,    than   fiv*  bontha  old. 

^fondant  haa  p«rf*at«d  thia  Hpp«al  and  arguaa   that   the 
aoart  arrad  In  raaaiTing  hcaraay  avidanea  and   that  tha  proof  ahaaa, 
adiuitcifig  d«fand«3Dt  waa  guilty  of  eraalty,   that  eoi^plainant   aon^Jonad 
aay  tuy^aa^u  of  vhieh  he  BMy  hav«  haan  guilty  in   that  raapeet, 

Uaapiainaat   taatifiad   in  har  own  bahalf  aa  to   tha  aota 
af  omalty,    tha  laat  oaa  of  wnlah  aha  aaid  oeourraft  a*ptanh«r  1ft, 


imsoQ 


/V  ^  ^k. 


\ 


iS  ■« 


r  fwi  iX»qi^< 


te  xilXu^  MAW  tambtM'ii 


,£{1&X  £•««  it^l>  ttt^m»d^»&  iU  ii^iU   al  "c^XAirts  j^^#^»fi$i  bssM  §>aaTtht» 


Id  ti  ,  OKtJt 

»u     ,»!i%o^tli  »  let 


jfr'i.t    •-'jTTvil  "x»«*aafo  .-^J  4.4>c   sjW 

trag  ••t»*ft  AJfT     .ftn»^4!tq  •«  ••iio«Jb  «  l>*t««ff»   htm  km:sxMii»  •«  xiXJtiii 
•  fcXo  ttUmtm  •Til  nn^   ,bXiif«  •m  tlftMt  t«  %^oi«w«  (mH  ^iu»ai«X«ritaa  ei 

^•mpiia  l0«if  ftji^  4«dl  frM  9Ba»blr*  ica«<M»if  iMKXTl*»»t  ai  ^•^'s*  #xiro* 

•to*  Mil  ol  ■«  IXAite^r  awo  Ktif  oi   bttVtif^t  itun%t»l^pMt'^ 

,tX  «Mfl»l«»B  A»TCMD»«  bUB  »ti*  d»ic(w  !•  •<•  la«X  vHt   ,t^XMrw  !• 


1999,     She  «>»•  oorr«boret«4  In  thas*  respti^ets  by  the  tftstlKony 
•f  h«r  Kothtr  %ad  «  sister^  both  of  wheta  sidLi;   thut  they  h&d  aoan 
cuurkt  upas  her  ^o&y  fndLng  to  ahoi*  Tlole&oe  at  tlio  ti«i«  thai 
complalA&nt   9sj»  the  &ott   in  qu^otion  took  pl^eo.     tTheoo  vlt« 
aooBOt  t«otii'i«d  i'urthor  to  vhAt  oo£>plttlnaet   told  th«n,   (vhi^ 
v*s  mero  hoaroay,  but   ti^«  ahaaoHllox ,  it  wiXX  bo  proauned,    lit* 
rogordoe!   mnx  iii(ioa.pt$toat   ovidenc?  wiiieh  was  h«ax>d.} 

A«  to  tho  acts  of  orttoXty,  dofttndast  said  ho  aoTor 
host,   hrul»od«  struek  or  kioltod  coupl^inMat ,  >>ut  that  on  ono  oo- 
•aoloB  (vhou  he  aokoi  h«x  wh&rti  sho  hcid  hooa  lerhiXo  Away  fron  hoM 
•Rd  oho  rofuaod  to  onvwor)  ho  hvoi^a  Vigry  and  ooyo  ho  puohod  h«r 
H«okvorda  »nd  she  foil   on  the  hod.     He  aloo   MdKittod  th«t  he 
aaod  ohaeeno  and  opprdoriouo languftf «  towiirilo  her  but  oald  ho  did 
not  r«ae<:>l>or  ihd  siortioul&r  vordt  he  u«od. 

Th*  contention  upon  "i^ioh  defendant  relies  is   that  » 
propondor&noM  of  the  oTldenoe  shOT/i*  tloit   coaplalnioit   oondonod   'Uijr 
of  th«oe  offenooo.     Ao  ve  h«.Yo  nlready  otnted,   the  l&st  offonoo 
V9M  oadd  to  have  tttkt>n  plcu}e  Septofcbor  ISth  und  ooKplalnant  ad- 
aittod  oho  did  not  lettve  the  hoiao  until  Ootobor  2nd,   whloh  ««« 
fourteen  dc^o  thereafter*       j^ef endant  oald  that  he  hsui  inter- 
eouroe  with  her  every  nl^t  daring;  that  tlae.     ^e   said  th&t  she 
««Btittu«d  to  liTO  in  the  oaoie  house  witia  him  after  Se^teaher  ISth 
heoauae  one  itas  precnant  and  had  no  other   ;«l>%oo  t9  whieh  she 
Hlght  flO  or  live.      2ihe  <lenied  havlntf  had  any  intereouroo  with  hSa 
after  Septomher  lath  and  said  that  eh«  told    da  that  she  ne^we 
oovld  foripive  hia  for  otriklni:  h#r  so  sar.y  tlees  and  that  she  was 
(•lag  to  leaTe  hlft  ao   soon  us   she  eoulOi   liad  ^nothor  plaoe  to 

iivo. 

He  Is  S4  yn&re  of  aeo,    »he  la  S2.      'Ihe  ovldenoe  ao  to 
their  relationship  ■■iuring.   the  days   that  she  rtmained   in  his  hotf 
after  the  last  eifense  la  Aeai^er  Indeed,   and  eonelsto  of  his 


.sir    ,£-»iiB>9«^q  •(!  Hi"-  u.AXfaAMto  »,dl  <lj«{/   4^««t«*il  sYSA  sav 

no4  ota-sl  v:«««  •Xlfiir  t»tt  tmA  9d*  — 

•>      r    .    i  ■<      •-.   ■        ■  ■    '■■*' 

««•^"!*■':'^  ■' 

-  t.       ;i'iitti*jX<i.JK^3    him  iUfiX   ^feo 

SAW  iioirt«r    ^bi^  t^^iiigtO  JU^a>  ■.«!<#iii« 

fij8X  'S^daab^ifrS  %itS';.-  ir  eKt«o£(  »«««  *»t  a1  •rli  ol   ft«itftti#ae« 

•lit  Atlsiff  et  wtottltif  «»r'.to  oa  iuni  hum  ^«bai»^  «««»  »a«  •8UA«»tf 

iov<»a  Mia  #«.  r  -««4r»»«f«e  •xsitA 

Mmw  •&»   iHiiS   bitB  m«vtii  y^:mm  oa   i«-  ;}<  «si/i  •▼istol   fcXtt«0 

oi  *(»«Iq  ^ftdJoAb   bait    btuoo  «  '    &al«« 

.tWX 

•i8o<l  alii  nl  b»al4uaax  Atis  smtis  iix?taoi4»l»i  ifti3 


••■•rtioa  tax^  h«r  dtnial*     Persons  trho  lurs  aiaj*rl«d  asd  wh*  r«sld« 
taitf»r  tb,e  ••««  roof  mr«,  el*  oourse,  presuaed  to  ftftlnt&io  tli«  r«<» 
lAtlonshly  whioh  is  usual  uii4«r  th«  elrouwstancss.      th«  prsaunp- 
tloB  ttii  the  fast*  whi^  h«r«  &{>?e»r  is  Ia  tsv&t  of  tho  in^uXgone* 
to  vhieh  4cf«n4ttnt   t<»stlfi«d«      Complnin&ot *b  oxplanation  for  ro» 
MklAlng  &ft«r  S«pt«Bl»«r  Idth   Is  hsrdly  eonsistMat  with  tht  facts 
vhi^  appsor.     She  said  she  did  not  knov  irhero  to  go,  l»ut  vh«i 
tho  loft  she  wont  to  tho  hoae  of  h*r  mo  Uxor,  irhieh  yas  aoaur,  and 
vhOB  she  voat  th^ro  oho  was  apparently  »«I«otto.     there  io  nothing 
la  tho  eTldonco  to  indicate  that  a  dlfforoat  roe^ption  would  have 
waited  her  at  an  earlier  dato  ond  isuibodlately  a>  tor  tho  eruolty 
to  whioh  sho  testified. 

As  wo  have  already  stated,   tho  tostlRony  upon  tho 
oruoial  question  at   Issue  io  Aoagor  indeed.      Cireunstancoo  of 
tho  utBoot  iuportanco  are  net  related.     CootplKinant  and  defendant 
wore  under  the  saao  roof.     Tho  tostloioay  do9S  not  shoitr  whether  la 
faot  they  ooeupied  the  easo  bod*     If  so,  her  test  lemony  in  doelal 
would  he  iaprohal^le.      This  important   question  was  not   asked  ftithor 
hy  oounsol   in  th«  ease  or  hy  the  eourt,  nor  is  tho  faet   in  r«la» 
tioa  thereto  stated  hy  «itiier  of  the  parti »o. 

Agaia,    eoapltiinant  *o  bill,   filed  liOT«rihAr  6,   19^, 
aaJtot  this  averffiont:     *Your  oratrix  and  the  said  dofendnnt  li-ved 
and   cohabited   together  as  nan  and  wifo  froa  tho   tiae  of  oaid 
aarriago  until  ea  or  about  tho  1st  day  of  October,  1929,*     Thia 
Mil  la  -verified  by  an  affidavit  of  eonplninant  which   Rtatoa  that 
"she  has  r«ad  the  sano  and  knows  the  contents  th«reof ,   and  that 
tho  oai&o  is  true.* 

Tho  oortifioato  of  owidonoo  doos  not  disclose  a  aest 
important  f%et,  naavly,   tho  oxaet  dato  upon  whioh  tho  child  was 
iMra.     The  dooree  of  divoroo  was  entered  October  90,  1930,  sa4 
thio  docroo  finds  that   *one  ehild,   t^usarjfia,   was  born  of  said 


•9nt  »£U   .u'^'filiHdi  «^   bnoLVftiir  ,»«tiMtk  1«  ,*iui  1«oa  •«»•  «/fl  fhmu 

««t  let  ii»i#«mX<;x«  »*laML«i.«X(^r^&     .H>2l^j'a<-i   tm^boft^h  xlaJtitw  3^ 

■Mfv  #u<r   ,oa  o^  ftVA^w  w»«D(  #«n  £)ii   9d$  hU%   itOS     .t««cr««  ifoidv 
bn*  ,%a%a  <i»w  «ialav  ,'K»xi^<MB  tmO.  t«^  mkK  »^  o^  it»w  mOt  tti»X  •its 

•▼«£i  t'luow  tteti\i»9»t.  iti^iPiTikt  s  -iJi&i  %4*oikaJt   ci  <»9a9Jbiv4r   t^rif  at 

txl  vftjcileirw  «»ds  ^0a  »••!>  i(ii9:«iJ««jr  «i£S!     .'ton  »jum  9^sii  tt^crv  »'xew 

-«X<rx  ai   ^Mtl  #ifl  mX  xtxa  ,#^»oo  »j((t  tcf  ^o  »«^c  i»i{j  ni   X»taif«9  f'' 
.•«l;rt«^  9(l;f  'i«  leiiil*  ^  it*i»S9  atBtwdf  noil 

bmwll  inHha»l9h  htma  nHS  ham  xlitmf  tuoT*     lifutmrf^rf,  «: 

mtiCt     "•9f>9X  ^tmdotttO  1«  x^  '*X  eiti  tv€m  19  flM  XXI tw  •^ItiMB 
imdl  B»ititH  dnim  #itciaX«Xqa»ft  le  $l^»hlt1u  vm  \t  h^llift  tl   XXltf 

*.•»%#  ttX  •oa*   •x<t 

#«««  «  •«eXo«ib  !•«  ••eb  MtmbiT*  ta  •}«»XtilT*»  »ilT 

•4iv  bXlii*  Alii  cl«ldv  flw^v  ttab  #•««•  edl  .xX^mtn  .#tel  toft^it^iX 

bM  ,OZ0X  ,0B  tm49990  UiXmitn  »«•  MtoTlb  to  «»«»»b  9Ji[X      .OY^tf 

AAm  !•  an94  •«»  ,«fuiMiia  ,bXXito  •«•*  itii  sboXl  ••v»»b  «i4# 


murriag*,  ii««  fiv*  souths  old.*     If  w«  «L«mm*  %]^«  rinding  t«  1»« 
«c!rr«et«   tk«  ohlld  wmi  i&oxb  en  t&«i  3Ctb  day  of  ii^a.^,  19  30,  «1%1^ 
veuXd  toe  •«▼•&  Months  anti  elghtean  dagrt  Aftur  ths  tlKii  wh«n  eoa- 
plAlasnt  d«p»rt@4   frojai  tne  im&B,     tl&«  axftot  date  of  th«t  feirth  of 
!&•  ohild  beooaea  el*  s^c^t  i£ip«rtano«  In  dettr&lAing  tbe  truth 
«•  b«tv««s  th«  oontrftdlctery  teati&oajr  of  th«  parti «•• 

today  »IX  tha  eireuateta&eaa  wiiloi)  »pi)9ar,  hi  a  taati* 
■wnp  aaama  auoh  m»r9  probatla  %hmx  hara.     Of  ooturaa,  aa  to  tha 
laaua  of  aoadoaatiaa*  tka  burdon  of  i^roof  hum  upon  nis  in  tka 
fir  at  Inataiioa,  but  tha  f«i«t  thi^t  t^a  stayad  uadar  tha  a«n«  roof 
with  h«r  tiuabaad  without  any  ethar  f»«t  to  axpXaia  it  would  aaaa 
to  ahift  tha  bujrdan  af  proof  to  h«r,     S«  aagra,  "Yaa."     £Kha  aaja« 
*£••*    ]i«ithar  praaanta  a  faot  to  oerroborata  tha  e^ar,  axaapt 
AO  wa  hava  alraady  aat  forth.     7ha  partiea  to  thia  ault  ara  yodas 
falka  and  tha  ehild  ia  thaira.     Public  int<«re'at,  ^a  wall  &a  that 
•f  mil  tha  partiaa,  wouXd  a«aM  to  da«>ttttd  skoetuar  trial  of  thia  eaua« 
in  whiah  tha  aatual  fwata  may  be  Ksoartainad,     J^ar  thnt  raaaon  tha 
daaraa  af  tha  Suparlar  eourt  ia  rrveraad  and  tha  eauaa  ia  rasianded. 

wsmmsa  ASkD  k«&a£i^d. 

O'Connor  and  MaSuraXy,  JJ. ,  a^ieur. 


iMM  mtfw  0mti  mdi  tmtliM  sv«f->  (MMi^/tiiiJtf.-  hum  %atuyai  ci*T*t  v^  MiMV 
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•<It  al  alii  iioni)  »«>'   i.t^<>-%<,:  'iTo  MiftiUMf  a^i  ,aoi,^4»tii«fc«e«  19  •»««i 

t^iir  «ua««  ft^i^  ■x•^u(l  ^viTfilK  «<te   :ra£tl   ^»^i')  A:1jr  ii;;si   ,»«iui#aai  Jatil 

fq«fliX»    ,  »ijtionror-i.>  -.  jd.tl<»l      •,#1* 

aakox  a*'        •  ^v^-<^'  ^^  9m 

aaifjao  Q--    .  i*Ga»   hmni'^:  Ma  li>Xi^eY  ,fti*i^iA<i  i^JSi  Its  1(« 

Oiit   OMuaat  S*.    -  ^'(UAt-xsn  ...    :  ..    v;«  tt^a^ilt  XAiJ^Tius  «MiU  ^a'iiiir  al 

.6i»AaA£rx  ml  «aMs»  mU  iba«  fcMTavaK  ai  itAt^fi  ^oii«qtf6  ftjiil  to  »**caaik 

•luiaiior  ban  9eoui*0*0 


eHAHIJIf  0,  VRIOKT, 


60I.A.  63d 


SOELZTIBSO  TUB  OPISIOK  Of  THl   COUWT. 

This  !•  an  ^ppsal  ty  dttfcndant  froa  an  erdar  of  tht 
8ttp«arier   eourt  Vj  which  h*  vak«  coasnlttod  %•  %h«  tm^^oa  jail  of 
Ooek  eounty  for  a  parlod  net  to  axeaad  six  Kontaa  or  until  ho 
•hould  pay  to   ooApXaifJiuit ,   or  to  tho  obarilf  of  Cook  eounty  for 
h«r  «•«,  tho  suBi  of  |XV2,B0. 

Tho  faeta  dlacXoood  by  tho  roeortf  are  that   ooffiplaln- 
•nt  and  dofonlant  voro  foreorly  huaband  and  wifo;    that  on  kareh 
8,   1928,    oonplaiaast   filod  a  biXX  for  ooparato  Kaintonanoo  aealoot 
dofondant   in  «hioh  oho  aXXogod  thoir  narriago  on  January  9,  X90B, 
and  that  thoy  had  Xivod  tocoth^r  ttntiX  March  S,  192B,  whon  oho 
was  oonpoXXod   to  abandon  hia.     Tho  biXX   also   alXogAd  that   aoToraX 
children  wore  bora,   three  of  v)rjo»  •  Httlph,  17,  Caroline,  X5,   and 
JaoJt,  1?,  yeare  of  ag*  •  wore  than  Xivlng,      Th«i  blXX   oharged  oztrosio 
•Bd  ropoMtod  emoXty  t^d  prayed  for  separate  nalntenaueo  iind  for 
tho  support  of  the  oalXdron. 

March  26,  1938,    ooaplalnaQt   fllod  an  attended  bill 
charglfig  cruelty  and  praying  for  a  dlvoroo  and  allaiooy.       a  decree 
for  divorce  was  entered  AprlX   5,  1930.      It  reelted   that  by  agree- 
■tat  of  the  parties  the  cause  was  hoard  ott   the  amended  bill  of  e«» 
plaint   arid  en  defendant *s  answer;    t.at  coapX^inant  had  boon  an 
actual  residsttt  of  Cooii  eounty,  IXXinois,   for  aero  than  one  year 
before  th^  fixing  or  the  biXX;    that  eonpl^lnant   and  defendant 
wore  marrl«d  at  Hot  ttpringe,   Arkaneas,   January  0,  X90fi;    that  do* 
fondant  was  g:ullty  of  extroKo  and   repeated   eruelty  ae  changed  in 
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■  '    ■"■     -'"'    '^  •'-•"•00  «j  f»f  fc£v»Ma 


lot  liiw  •oaiia»lai«^t«f  »/«;ii«if*«  idl  JtoX'^'*f  ft<*"  X^'^**^(>  fttt^^ftitr^t  htm 

•••ns«  xtf  ^A^'  l^«fl»*-K  #X      .uedX  ,d  XXt«&  6<»-xi»iru»  •««  •»io^ib  1^1 

•moo  t»  XXi4  btibamam  •04  tto  bitf^ijl  •««  •«tf«0  *itft  •f»l#'ui«  AcU  to  itmm 

tm  tu^^4  Ifd  tti»*UmJLtp$9%  4A,<i    ;ic»»ttaLa  «'j»(Wl»n»l«l»  a*  Ai)«  inXjiXx 

sa«x  *'*«  'M^'^  atcMi  t9t  ,«io0iXXX  «Yjr{ui«9  iiio«i;'  'le  t«s«hi«»t  x«ut»« 

-•jb  ^jixtl    ;aotX  ,«  xsAiifutL   ««««a«itA  ,«j|flUv«e  *«B  #«  ftAltiaw  v^sv 


til*  Mi«n4«d  ^111  of  6»»plaint;    that  VH9  eress-bill  of  dftftr^dant 
«a«  without  oiiuity  mnA   should  bo  tlloni«ao4.      ¥ho  doeroo  ord»ro(l  tho 
■arrlace  b«twoon   tho  p&rtl»o  to  b«  dloaulvo^;   save  to   oomplainant 
tho  e»re  and  ouatody  oi'  th*  throe  ehildron;   proTlded  that  dofocdsat 
abould  aupaort  ooapIalBsnt  and  tho  two  yeuogor  4^11dr*a,   asd  that 
ho  ohottldi  pay  #80  a  wook  for  tho   aupport   and   oducatioa  of  the  aaid 
ohll'IroB  out  11   thojr  roaeh<;<5   tholr  l«gal   ago  or  until    tlio  further 
order  of  th«  eourt, 

the  doeroe  alao   found   that  defendant  w&»  in  arrears 
in  alisoay  pay&eBto  upon  wi  order  of  eourt   theretofore   entered  in 
tho   au«  of  1155.25,    at   th*   rate   of  |2.9€i  a  week,   which   swa  should 
ho  paid  in  addition  to  the  $29  a  week  ordered  to  he  paid  by  tho 
dooroe;    that  defendant   ahould   pay  ooaplainant    %1W  for  oollcitor^a 
fooo,   and  that  tho  parties  had  agreed   that   th»  payt^ents  of  ISS  a 
wook  should  be  paid   to  tho  ^iial  Sorviee  Bureau  of  Cook  oouaty. 

Oetebor  6,  l«3a,  pursuant  to  not  loo,  d«f<>ndant  filed  a 
petition  praying  for  a  modification  of  the  deoroo.     ?he  petition 
averred  that  def«iiaat  had  been  direct«»d  to  pay  solioitors'  feeo 
•f  #160 »  which  he  had  paid;   that  there  was  a  further  order  to  pay 
I27.5Q  a  week  to  eeapl >» itiant  for  allwony  and  for  th*  support  of  tho 
three  ehildrea;   that  defendant  was  57  yoars  of  ag*  and  in  foeblo 
health;    that  he  was  unabln  to   earn  an  income   eufficient   to  pay  tho 
sums  directed  by  the  deoree;   that  his  total  set  inootto  was  leas 
thaa  4125  each  aontn,    and  frost  this  he  had  to  food  aad  cloths  him* 
self  and  keep  hi^itsolf  in  aa  good  physical   condition  and  h«alth  as 
peestble   in  order   to  be  able  to   earn  even   that  wm&  of  money.     Hs 
prayed  that  the  deoroo  aii^t  be  Kodifiod  and   that  the  sum  whieh 
ho  was  ordered  to  pi^  bo  reduced  to  a  reasonable  amount.     Xhs  peti- 
tion alao  recited  that  at  another  tim*  h«  had  boon  in  arrears  ia 
the   sum  of  1137.90;    that  ho  h«d  been  adju4^#d  in  eonterapt  of  court 
and  ordered   sent   to  Jail  for   six  months  or  until  he  paid   that  amount; 


liMbtwt**  ^«4»  b»Ji!lv«t<t  ifM'x&Xliit  9^'mi  fo..:  'to  ^l>0#«vo  Boa  ftiAO  •Jlf 

#«xl^  foe  .ew-xftXit^  T»»{itt&t  c^  o^^  i^m  tfi«al«X«B««  ti«<;<}iHi  ftiXMli 

ftlAS  «tfl  1e  aeif«!>»f>fi   bam  ^ifiQ^w*   9^4  >?  «  98$  X'HF  bXtfttite  tif 

.ie#fls'«9  <oo^  td  tMMii:tiS  •dJhrtii^  Xiii#«6  9^  <i»  fol«9  «tf  Mir#Jtf«  <i«v 

»99l   'tTolidiXo«  x«it  0^  l^'»t9»Tlf>  a*»c/  be-ii  »tushm»tmh  tmAt   htiiATA 

«i(«  ^a  i^«q<iu«  nM  tvH  t>a«  t(><>a^<£^  '<«'^  lB«»t#X4{j8oo  «i  ;<»««  «  i!^e.tS| 

•Xivtl  111  louft  •««  to  ntM%x  tt3  •««  iafti>a»')9b  t«iCi  im»%biitS»  ••till 

Mil  vici  «^  #a*iaXVtu»  •«i»onl  oa  ova*  ^  9-liAau  •««  •!(  ^jiiitt   {iftfXiMtf 

..idrf   SAiftX*   IbOiK    t>««t    0#    fiMll  9X1   alxi^    <»»Yt    ^OH    ,ll»«MI  «M«    ISX^   BKtff 

•«  &ttm»d  hem  noX^l^aoe   X«r;lstA<9[  bct«B  •<   ai  tivairJU  t»ii4  hnit  tl*t 

9H     .^9ai«jK  1«  mt%  imSt  imr*  ma»  al  ftlorA  ^^tf  01  «»hrr«  21I  0t4it*on 

tmldm  nao  »d#  taiCr  ftoa  ft«llt£>e»  ftcr  «ifal«  ••ttwJN  silt  >«i(l  Br^tfitf 

•>£dt»q  .«/<T     ,itwoam  i^£itaa9tim9t  «  9t  fr«3uA9V  9rf  x<*t  ^^  bftt^bto  taw  sjf 

ai   e'Ui«i'{j«  fti  a»«<f  bad  tit  tidt  ^mdtattm  t»  iBdS   h»$iintt  o»t*  tt«l# 

tituoo  lo  #«irftioott  ml  h*u^uibM  (ai«tf  hmd  •!!  ^«iii    (CJe.texl  !•  mum  %ii 

;im39tm  fsOS  bi»H  •it  Ufasi  ic*  ftriliuM  xlt  :t«t  Xl«i  •#  i»i«  >ay*>i«  ftns 


that  noat  of  his  fri«nd«,    rather  than  tea  hlA  »all'«r  iisprlaooaant* 
had  iQNfiad  his  money  wharawith  to  pay,   lor  whloii  he  w&a  atlll 
indebted. 

Ob  the  aaaa  day  eoi&pXuin.^nt   iiled  her  petition,  vnich 
raaited  tha  tarms  el'  the  decree  entered  A^ril   5,   19;50,    end  averred 
that  dafan'fact  «aa  a  chiropractor  aXkd  vaa  also   engaged  in  operating 
»  watah  aarvlca  and  In  the   sale  of  certain  saediclnc;    that  he  had 
an  inecne  large   eneagh  te   enable  hiss,  to  easily  pay  tha  auna  er* 
Acrad  liy  the  ecurt;    that  he  had  bean  en  Auguat  6,  X9iK),  ordered 
MHHaitted  to   the  eosaten  JalX  af  Qaek  county  far  rafueaX  to  pay 
$1^'^,S0  then  due;   that  he  waa  eacoKltted  to  ;}ail  at  12:30  p.  m. 
(MB  that  4ay  and  that  at  t  o'eloek  p.  ■. ,  he  paid  the  aum  in  fttll; 
that  defendant  vaa  agai«  in  arrearc  in  the  aim  of  ^247. 5U:    that  he 
aada  it  neceaeary  for  coetplAinaBt  to  «&ploy  eounsal;   that  he  wil- 
fully refuted  to  comply  with  the  decree  in  the  hope  that  ha  might 
"•lowly  wear  and  grind  out   the  paticrioe  of  your  petitioner.**     The 
petition  ATcrred  that  defendant  "being  not  only  an  old,  hut  a  con* 
tlnuing  oficnder,"   ahculd  be  coispelled   to  pay  a  cuffieient  turn 
necessary  to   ^aforce  the  erdcra  of  the  court  and  that  eompl^alnant 
had  BO  ceparatc  funda  of  her  own.     The  prayer  of  the  petition  wsis 
for  a  rule  to   show  cause  why  defendant   ahculd  not  be  punished   for 
contee^t  of  eourt  for  wilfully  failing  to  comply  with  the  order* 
•f  ecurt. 

An  order  to  ahov  eausc  was  antered,  and  a  hearing  waa 
had  upon  defendant's  petition  as  well   as  on   that  of  ooBplain&nt. 
Upon  that  hearing  Uie  court  entered  an  order  of  oonmitf&ent,   aa 
hereinbefore  set  forth. 

the  sole  question  for  detersbiimtion  on  this  appeal  ic 
whether  the  eourt  abused  itc  discretion.     The  rules  applicable  ic 
a  proeaedinK  such  ae  thia  arc  well  eettled.     Upon  proof  tnat  a 
defendant  has  not  paid  alimaay  provided  by  a  decree  of  ditrcrcc* 


Ii«4  «4  SaiU    ;*ai;aiA«ia  oLrilve'?    '-  -    *   :il  bos  •oIti**  ji»#«w  « 

«!•  Viws  ftifcr  xaq  ^Xl(i««  •!  -^..u  i^jipu.*-'   v'^   x%jiofw  •^x»I  mmooal  am 

X«<r  o^  Xfl«jjl»'X  tot  x'*^oa   ^^•Q  't»  ii»i  aeaaao'>   «<'(^    '^^   b^l^tMMM 

tat     ".ft^n:  u?ax   i®  «»  -aA"Jl»  *»o^^  X(8»ir  x^v*^** 

£Ur«  jrtnttojtnwt  A  x»iS  <:  hlnwtf*  * ^%9hti%'f\o  %atuoti 

.itvea  !• 
Miv  aoi-XAtxi  «  i^JU  ,  b9X*iti»  «««  ttti/Ao  -volt*   ei  i«iMf  oA. 

B«    ,  ^£UAa  JUBiiiio<»    10  iftfcto  mi  b9'tmtH»  tti/oo  aK^  %nX%M9d  Uuti   8«<yT! 

ci   X«t»«9«  aljfl}   no   f  t«J«A   tot    aei<i»fap  •<«•  •fC 

•*  •ItfAaJtiqt^  t»Xu--   '>f>,      .aoli»*m«U  •*!  M«»4f   -"  n.    -i<^t'Jmaw 

m  i»Ai  tottiq  no«U     .MXJiBa  ix«v  aits  ai4#  •«  u^^"    .iaih*«»o*i«  « 
t99i9tlk  l0  aetaab  «  x'  AalbirotQ  xA«tailX«  biaq  ^on  t«ff  :riui*nal«fc 


th«  Vurden  of  proof  is  east  itpoB  Uim  to  provo  to  tho  vatisfaotioa 
•f  ttao  oourt  tlmt  tho  failuro  t.o  p&/  Is  not  wilful  and  oontuBuoiouo. 
ghaffner  ▼.    aaaffB«r>    3X2  111.    4»2;   ti«tti;«n  v.  HfiEiifajB.   «71  111,    278, 
On  tbo  oth«r  hand,  irh«ro  it  la  aada  to  appaar  that  a  d«f«r><{ant  is 
tmablo  p«ouni»rly  to  pay,    that  sueh  laablllty  has  aot  rosultod  froai 
his  fraudulont  oonduot,  and  that  h«  has  act«d  in  good  faith  and 
has  no  nroporty  ar  aeans  by  vhion  h»  oma  eoxply  vith  tha  doereo; 
upon  suah  a  showing  tha  rula  should  ha  disohargatf.     ftaeh  hava 
1i««i  tha  unifen  holdings  of  tliis  oourt  and  tho  3upr«^&e  oourt  In 
oaaas  whieh  defsndant  cites  and  upon  whioh  he  relios.     MiSl^i££X 
Xu^MS^SHZb   4«   ili.   App.   00:    Sohaulft  r,    achaula.    37  111,  App.  18ft;: 
^»4^,9,^^^y  Vf,  ■i^:^t^*»Jcy,   63  111.   App.    892;    Q'Callaghan  ▼.   0»Calla«faftn. 
69   111.    552;   £;?,af]s  Vi   ^^QPll^*    30  111.   11;    mA  ahafiner  v.    ahaffnsr. 
213  111,   4ta,   and  Hotijgan  f.   iUiiigai^i.   271  111.    '^7a,   aboTa   cited. 
In  this  easa  upon  tha  h<»iiring,  in  raspoiiso  to  tha 
rula  ths  oourt  haard  dafsoriant  and  lialph  Ir'n^jlht,   the  only  wltnesaea, 
and  the  testimony  is  prssarvad  by  aartificato.     3af endaat   tesii« 
fla4  that  his  inoema  oatao  prinoipally  fro»  tha  tsaasaff^  buainsea 
aonducted  by  hia;    that  ha  also  eonductod  a  niij^t  vateh  sarvioa  and 
had  tvo  Man  aorkinf  undar  his   Jiraotien  as  ni^Iit  vatohsan,  ona  of 
idion  varJKad  only  half  tina;   that  aoaatisiaas  ha  had  tvo  or  thraa  mm 
vorxing  for  hisi;    that  tixmt  businaaa  brought  hisi  about  #435  a  month 
groas,  out  of  waieh  ona  man  rseeived  $3^  a  vaai;  and  tha  othar  mam 
lis  a  vaak;   that  all  af  his  peopla  did  not  pay  him  -i^mry  month; 
that  *s«sa  of  the  aeaounts  are  six  months  in  arrears;**   that  during 
tha  last  month  ae  aotually  reoeivad  $200  not  ^nd  not  ovtr  that  tha 
■•ath  befora;   that  on  the  prior  hearinij  «r^en  h«  was  oottmitted  to 
jail,  ha  borrowed  tha  money  wherewith  to  pay  the  alimony  in  ar- 
rears froffi  a  lodice  brother;    tnai  he  had  not  paid  that  money  b:a>ok; 
that  an  seven  different  dates  iceutloned  sinoe   the  <sx:try  of  tha 
•rA9T  he  had  paid   to  oomplainant  ^27. 50.      He   a<.%id,    *I  hare  no 


.8rf  .1X1  ITS  ,ttiaUL.juMi»!$  ;»«*  -^^^  sia  .^»«ftt«ig  ,x  naaHiua 

■rxl  fc»iX<ra«K  #eflt  as^  %ji  <jC<i«Jt(u/e»<(  aXtfjiniJ 

&i»  ffiia')  Be«s  ti-'  .  uftneo  ^a»XtffrMiYt  ai(< 

:aai»«lb  aifi   diiw  T^Xqar  iii«»«at  «a  xtx^tiiit^j  on  aaiJ 


■■  ■  it»1*f>   truip.'v  Jtw'co    <»n-?-   *i«Ti 


,*aJii^  %r^'iit    .' 

.:-;:i    ■.■.:    ''-vrtc ;.;.!* "J    ..■  i    j,^.*,: 

•iiaai   4i%al^u9l«>C      .^j «.  j  ^  -■  ,  j  a., 

l9  «ae   .oasuiaiiiv  ^rxv^j^lii  aa  a«i:loa^il.   hU\  7.»hiu:  un^^i'it.-^'  i:»i>i  ovt  hAA 

a»«  na'uU  "xo  cvi^  1»A  %d  aaAtlt^aaea  imAi    ,  ■:■'■   moxNr 

i&(i««  4ft  te^t  luatfA  liii^  i^flairaidt  «tamtei/<i    ^««i  ■   i«xii    ;atl.xl  lol  uni^'xov 

flMjB  xeiUa  aii;i  ftaui  liaaw  a  oe|  l>eTia»*%  xMti»  <!>m»  rfaitiv  la  #v»  .aaoit) 

;iii'uoM  %Tar.>   'jUjI  ^f  jran  Mi)  aX^coCi  %uM    {iaav  «  flit 

rgesiivfc  laild   *';»'xa»Txe  fii  aiitf xi««i  xiv      -i      ui.iircaaa  **jrtJt   to  acaaa*  i«jU 

•xl^  ^afi^  aavo  ^oa  t^iu-   ^«n  CKiS^  Itavlaaat  xXXaWaa  atf  iffftsav  iaaX  axd 

•#  MiltflwMO  aaw  ad  a»ilw  i^itltaaif  taliq  hi^   ao  #4uei;;r   :»'!i  on 

-x«  ai  x^tiMi''^  <*<<^  XAQ  ol  iilXwavajiv  x«na«ii  »il#  iM»«owatf  a^  (Xl«t 

:ia:tf  \ancK  oa  **iif  •  r-xwi,- <Jii  ^v.^oi  *    lort'i  aaaat 

a  «/<4  aanin  IhauoiJuatai  aat«6  4n>  >ieraa  ao  #4>iCI 

oa  arMf  X**   .ftlas  al^     .oe.ttt  t«italAX«i«oa  a#  tttaq  l^a^  tii  ir^f^te 


w»n*j  «sd  I  haro  ae  fropcrt/.  * 

8«  further  t«»tifi«^  that  e«»9l»laant  wn*  ep^ratlae  » 
•aBltariuBk  In  I>«nT*r.     A  letter  fro»  th«  Ctt^  ftn<S  County  vf  D«nT«r 
H*«Ith  I>«partsc«nt  was  ttff^red  ic  evia«n«*,    iadlefttlng  that  d«fec4« 
wat*t  wif«  was  a  nurat  and  that  »h«  va»  net  mitfering  fren  tub«reii'- 
loti*.     Dsfsndajit  also  said   that   th«  watoh  avrvioo  w&a  his  prlneiiial 
^Uoiaott;    that  as  to  the  masEtage  buslnsas  hi>  «^1<1  a  llttla  of  that 
ti^ars  ho  livsd;   that  ^s  p»id  a  rsntal  of  $70  a  isoRth  and  |4  for 
tolrphone;    that  ho  had   (^n   autoftiobils  irhish  ho  tt<i«d   for  husir.os9  and 
for  pleasure;    that  he  owns  a  oiaseaga  business  in  Joliot  where  he 
yays  MO  a  nonth  xroot  antf  ^3C  a  Month  for  telephonot   that  he  pays 
|7  a  month  for  a  f^aragt;    that  he  oats  fifty  cent  dinners,   fifteen 
esBt  breakfasts  -   eonetlsies  twenty-flv*  soot  ones;    that  the  ooadi** 
tion  of  his  health  is  not  good  but  he  keeps  on  oorking  and  taJest 
Kedleinc  all   the  tire;    that  ho  prenared  a  «t&t«si4i}t  shoviag  ra- 
eeipts  »n<S  dlsbursea^imts  of  his  business  for   the  last  throe  aonths; 
this  statement  was  reaelTOd  In  swldeanea  as  Ea^iblt   **1^.*     It  shows 
an   sTorage  monthly  inoone  tTot   the  massaKe  business   in  Jeliot  of 
IdO,   frosi  tho  Ksssage  business  in  Chieafo  of  $160;   a  total  monthly 
ineoste  froa  the  Kassase  business  of  |340  (ovldMitly  a  misealoula* 
tloa):   a  total  inooae  fro«  the  watch  sorTieo  of  #209,50;   »  total 
inooBO  frox  all   soureos  aoathly  of  $455. SO;   a  total   expenst  monthly 
of  M«7.CC.   leaving:  a  derieit  of  411. Sd* 

Defend mut  also  produced  a  otat02;.«Bt  (whleh  he  said 
was  true  and  correct)   aus  to   the  custodiers  who  had  not  paid  hisii  for 
the  wateh  servioo,   a^d  It  was  received  in  oviSMioe  as  exhibit  *a. * 
Defendant  further  stated  that  he  had  sub^rented  a  greater  part  of 
the  house  ho  lived  in  to  a  wovian  and  her  son.  who  paid  him  $9C  a 
ateath,  leaviag  $80  a  senth  of  ri>«t  for  him  to  pay. 

Ralph  Vright,   the  son  of  defendant,   testified   that  whs« 
kio  was  at  hose  eclleeting  on  the  night  aorvioo  for  defendant,  «h« 


*.X^t99«^9  oa  oY»if  I  htm  x*a.9m 

•-woi:e4lM#  marCt  t^jKlttftttm  i»a  ib»«  isiift:  n«  •sttfo  •  •««»  •llw  9*  itm 

£s%itnil%%  mid  »««  »a.Jtv^KSMk  4<»tji«  •£[«  «au;.>   .^Xi^ik  o«i£«  ^rrsA.^^liia     itpitoX 

#AifJ  1(9  «XiiiX  '  -d  9fti>0jt«udr  wii^eftiMi  »ifjr  ^s  mm  3mM  tmmmalmuil 

«A  ftiitiiiv  t*ii9t  nit  aft»«i:tutf  m^ii*,dis  m  mtfirm  »ti  t&AH    \m%ui%m9Lti  lot 

m%B^  9A  fmAi   } •0191^4^ JL«j-  le'   -*— -  -    ??i^'  jbtut  /£»i  Ji^o&ic  <"    •'^*   "xm^ 

«»o>'lil    ,«"f-  ^■'''     '5'<!'.ee   ict"»»*    »■'■■  ^       •   '■««**    •^...-'-..«  J,  <|5,1  ^  ;„,„.,,  ^   rf 

mmiUki  ktua  ^ni  ;-^ :-..::-   =.>'  '-ii   h^^-^i  iinn  nb  Hi L&bA  tlU  ttt  nmit 

"Hx  %mlftniP.^   ..  . 'i  J?.  liS'^v  .  '   tifjr  ttm,  mnitlhmm, 

%/§  imi  '^ttSLlmu4  9fa««»*».  •♦!(->    •v-.'gl   ftjjra^nt  \Xi4*«»«  ft^B^rtr^'ra   urn 

%liitAms.  li^iC.    ■:■■    jOftiC  1©  «|k*<>J  «»«••*«  •jSt  ,  vdt 

-^Xitmlmmmlm  m  xHamhirm}  v  9««%l«M<f  i-^omnmA  mtli  &0-1I  »aoani 

%liiisk9m  mmm%7!»  Imi^t  a  ;(98«eA^f  'U  xl&iti^^  ^mnisto*  lU  mim'tt  mammal 

,9i.lU  tm  ilmnmh  »  9«|vimiX  «00.T»»|  l« 

:  ii»«  »«(  Aoliiv)  !£(»>  i>;«4a  »  bmmvhmrq.  mmi*  Stimbaml^^ 

t«1  tfjtft  Alan  4<Mi  ftAJGi  •liv  •i*«0»jii^9  tudD    di   ««   i#o»^itfi«  bum  mux4  ••« 

'^.v'  iXJlOjtS.  mm  mmsmblrm  al  Mr  Ivor's  m*)"  ii  hm  ^mmtrt^m  limtmw  t<{# 

%0  txmM  xnimmxjt  m  kti$am%-^ti»  kmtl  mti  Sm6i  kmtt^itt  xmAixul  dfl*e<ai»tfta 

m  Ofi6  mi.&  M4a<}  0^  .fiofl  'XusS  has  maioir  ji  9$  aJ.  hm^til  mA  muumd  mdt 

,y^%  mi  cuiA  xmt  tr  *oaa  a  aS0  aiilTx«i  ,jUare« 

A*i(v  iMAi  b9t1ltm^t  tSamhum'tmb  1»  ma  maf  ,li^&Xtir  iii{X«K 

tilw  ,lwil^ai>1»j^  tol  •dlrcoa  iJigla  «jrft  no  ial#»»XIoo  «se;f  1«  saw  v^ 


had  thr««  &ftn  working  for  hi&,  daftrndant  n^if^T  paid  tmy  of  the 
•▼•r  $15  a  ir«ak;    that  4«f«u4ant  had  a  ism^mamg*  busintts  at  ho«e 
and  sold  acdlclne,   and  that  he  uaed  to  eoaa  frosi  hia  plaae  is 
Jallat  tfid  otrried  pktcty  ef  none/;   that  vhen  his  mother  vaa  side 
in  Chieago  his  father  vorited  to   aead  her  to  the  County  hoepit^kl; 
that  he,   the  «itne«a«  understood  froK  letters  reoelved  freiii  his 
■•ther  that  she  was  then  aiek  but  he  adsltted  that  it  was  true  th«t 
ths  printed  l«>U»rhead  of  the  eanitariua  eeatainsd  the  aene  of  his 
asther  as  one  of  the  operators.     Defendant  was  again  oalled  aad 
testified  that  he  diet  not  have  any  Bosey, 

In  Tlew  ef  the  faet   that  the  burden  of  proof  is  iipofi 
deff^ndant  to   shew  inability  to  pay,  w«  think  the  proof   <hiah  has 
just  been  roeited  ic   nitireXy  too  general,   indefinite  and  uneertaia 
for  us  to  find  therefrom    that  the  court,  wd,o  saw  deferidant  and  h«>ard 
hia  testify,   abused  his  diseretlon  in  refusice  to  dl8et;urk.r|;e  the 
nils  and  in  iiolding  def •'ndant  guilty  ef  coBtea.pt.     Xhere  is  ns  pxoef 
anywhere  in   this  reeord  as   to  hsw  suoh  uontty,   if  any,   defendact  has 
in  the  batUK.     There  is  no  proof  ef  what  personal  property  xaay  be 
swaed  by  him.     Th^re  ie  as  proof  whether  he  does  or  do'^s  not  own  any 
real  estate  or  whether  he  receives  any  rents  th^refrns.     Xwery  pre- 
sumption,  of  course,   is  in   faTor  of  the  deeree.     We  Kust  assutae   that 
it  ie  Just  and  oerreet,  and  that  presumption  in  its  favor  rSiiains 
antil  it  is  everoene  by  clear  and  eonvlQelng  testimony.  Defendant 
soaXd  not  OToreoiae  that  preeui^tion  by  proof  of  a  def  ieienoy  in  his 
ast  incase  for  the  three  aonths  last  past,     la  ainK  v.  iiina.  2S4 
111.  App.  415,  reported  only  by  abstraot,   under  somewhat  sii&ilajr 
eirouastances  we  said: 

"Petitioner  n^&de  proof  of  his  iaooas  for  only  three  aonths. 

This  would  Ujixdly  ett?:..  to   inp  sufficitct   to   aiio*   such  a  p«rx.i>ment 
ohange  in  his  fiafluioiaX   condition  »s  would  justify  a  further 
aodlfioatioB  of  the  decree.      lUs  t^etlMony  ia  in  r^-^Jiny  r-*ep'cts 
vague  and  uneertain  in  view  of  tne  nature  of  the  proeeMlngs. 


MM  (Mfl  t«  xn>  ^^^  mvmm  trnftnalsib  ,Atd  vol  »al9(t««  «•«  ##«ii^  lk«il 
al  •MiX<  3lj£  »>VI  tsjooo  «i  ^mit  #M  Ijufl  bos  ,»al9il»*j>  JkXM  ba« 

%ld  Id  •rata  <>/<l  lysnlii^avi)  tttilic£f  t£U!>9  »ii7  to  h»»iit^iJ  iift 

biAfiC  &«»  jn»b^*!t9t)  mat  o^sw  «iT&«9  «^  »aiU  c^tttftic^if^  bal*t  oi  au  v«l 

'^iU  «3it«il«»ib  tfi*  ;saltt^#-x  stl  ii»l^fi[»«jft  slid  btt«v«r4t    ,<tl^*«t  itiiA 

ttfsi-^  ««  «1  9Y«ift:      .|-^«ta93  't«  ^IIIm^  la«&a'<'td&  s^ijblod  ai  baa  nlm 

xa«  awo  #oa  •$«!»  lo  »e»0fo  »<{  t»(U«iS«r  tsiKif  o«  «/  4nc«dT     ,mlii  %(l  lk*aw« 

taiit«);«n  Teral  tfi  ok  a<itf<<(mt9»'m  iMi^'  ,  lofli-xoa   hcio  S«ttt,  •!  ii 

lJi«Jba»l9G  .xnoAiliutt^  aAiadl^fl»9  &m  t4t*ltt  %«r  «;i'tr')'-A'4 .-;:.  mI    ;'^^   Xi#a« 

•  liC  ol  i;9ii>it»i1t9fc  tt  1C9  tooitt  x4  ttoXfti!eu99tt%  tmiOt  Aorositftr*  i^m  htmrnm 

MtS   .attib  .»  atttlE  «1     .tc^q  ^tAi  Aifiao.it  9»id[#  tfCl  tot  •■wsal  isa 

tmliixin   ^AtmNittoa  tAfeniJ    ,#9«rxj^««r«  x<f^  \latk  !>9#'Xflit»t   ,i!Xd    .crfA   ./IX 

ihlttm    9W   99aiWl«««0tl9 

.■liiaca  vA-x^i  xlaa  tot  Aiaooai  el^  t9  loAt^i  •lku«  «c9ftoil^tl«*S* 


He  (!e«»c  not   stata  vh*th«r  h«  owns  reitl    <*«tat9  nor  wh9th«r  any 
r«al   or  p«n»oiial  prdp«rty  le  h«ld  lu   trust   ior  tikm* 

It  W0ux<1   stMR  thi»t   in  f>»im«»ii  am!   .1u9tn<^9!i   th«  r«ll#>f 
wliich  petitioner  aaiis  vould  dciAanci  <us  I'ull  «nd   oor^plete  dia- 
olotura  ae  «  bsmkrupt  aa^  leg  to  b«  41«eharg#d  frtm  nis  dobta 
veuld  bo  requixcd  to  B«uLe«     Potltionor  !•  not  preoluded  froa 
caking  a  furthor  oHowlnK.** 

"Dio   ooMO  rulinft  i«  ai»nlieabl«  tn  tho  fActo  vhich  horo 
ap^oar.      .bis   eotirt  vould  not  bo  Juotii'io<l  In  finding  on  this 
rooord  that  tho  ahanoollor  abuaod  hla  diaevotion, 

Xho  or4or  la  ttioroforo  afflraod. 

0*ConQor  acd  Kas^aroly,   JJT. ,    eoneur. 


•t»il  coJtriw  nSbst  »Jp.'  ■■•-»   '—  ^««i««  •41 


8479« 


ve. 


! 


^(^  A 


or  CJ^CAGO. 


Appellant.  ) 

I:A.  6  30' 

XH.    JXi^TlGS  ««aUii3i.Y   aSLIV^RSi)   TUB   OPll^ICN   0?  TSE  COeWT. 


Plaint ilf,   brinL{.^ing  suit   to  r«ooTttr  f»r  dneagct  to 
hla  autes.ol)!!*  "bj  »  «elli*loB  b«twcftn  it  afid  jub  %utoi  otoil*  »ll»seA 
to  iBclonti  to   dofcndttLiit,   had  judgerat  upon   trlAl  by  tha   court   fox 
|30C,      Ih*  aetloa  «a*  •riginallx  brouipat  agalBBt  defendant  Helea 
Clasaja  and  her  ton,  Mike,  but  the  latter  wae  disnisaed  fren  the 

The  eridenee   «how«  that  at  the  tiite  of  the  acoldent 
A«fendaBt'e  eajr  wae  drWen  by  h<»r  sen,  MiJce,  twenty  y^are  of  &^* 
er  younger.     Defendant  «as  nnt  present.     Ulktt  Klaenja  testified 
that  he  was  aalng  the  ear  vltheat   the  knowledge  or  perslesior.  of 
his  aether  and  was  on  his  way,  when  the  aeoldent  happened,   tc  aeet 
his  "girl.*     He  also  testifl<<!d  that  he  was  net  allowed  to  use  the 
•ar  at  any  tiiae  without  permisalon  frea  either  hie  father  or  joiether. 

Cnno  of  the  points  uade  by  defendant  upon  this  apyeal  lo 
that  she  is  not  liable  for  the  n(>gligcnt  driving  of  the  auto'-'Obllo 
Hy  her  alnor   child.      The  well  known  OAseo  of  Arkln  t.    l»ag^.    287  111. 
*20;   Orahaa  ▼.  JPage.   300  111.    40;   qateo  t.   Mader.   316   111,    313,   and 
others  are  diseussed  by  both  sidoo.     The  last     ord  on  this  point  it 
tho  ooinien  in  White  v.   aeltf.   341  111.   8«6,  where  the  Supreae  court, 
after  giving  oonslderatlon  to  th^  eotnilieting  decisions  on  thlio 
^uestloB,  holds  tc   the  propo&itiea   tr.at  where  a  adLnor  child  is 
aoiag  a  oar  ejcolusiTely  for  hie  own  purposes  of  pli-asure  or 


P"^^-,        C"^  \ 


N 


..  if". 


,3V 


mivn 


•jia  Ti»  BijE-sis,  \;ia«w*   ,0i</v  ,  fjQs    i  9Titb  •ii*'  t-  f>aalefc 

9At   ft'iu  oi   f>»vFQliM  ton  «««  »A  isn\  .'•«!   »•!«  til     *«Xvlii*   •!«( 

«1   X»»^q«  9iliAf  ftoqtr  *er*f'i!»l«Jb  \£<f  •**«   nfeitvm^  9tki   !•  »«u 

,#atto»  ♦«!«««  »jif  9film  ,*««    .1X1  «*«   .f^lffc  .y,  t,»,Jt|ty  «i  mIoI^o  mI# 
to  oiii««*Xq  lo  wttaoqTuti  owo  aJUf  T«1t  K:XiMTi'8i^.^ft£4  -x^a  m  hhImu 


l»uaiB«««  th*  pmr«a%  «*im0t  ba  h«Xd  li.abl«  for  hi*  negll&ft&t 
driving.      It   follows,    ther«i'or*,    Ui«t  th«   inatant   ,1u<t^ftnt  anist  Imi 
r«T«r««d  and  as  ttad«r  tb«  oaAltpttted  fAQts  ther«  eaa  b«  no  rttoovety. 
It  vlll  Bot  b«  rmaandtd. 

Mftt^dtt.  P.   J.,   uid  OfCen»or,   J. «   aoneur. 


Vt  find  a«  a  faai  tJaiat  d«l'«ntiiuiii*«  tMitOi^dbil*  at 
the  tiasff  oi'  thQ  aeold«nt  In  qu««ii«B  waa  driven  bf  her  wlnar  son 
wlthaut  Her  kaawladga  or  Qofisant  and  axcluBlverXy  far  his  etm 
pwrpi5B«»  of  )>u9l&eaa  or  pleaoura. 


S4M9 

FXOn.^  OF  TEl 


GSCSCm  lftoGI£iiX£, 

l»X»i£Ui'f  In  Srror. 


aOR   IPO  iueXClPAl.   COURT 
OF  CflCAQO. 


^ 


kH.  J33XZ(ai  Mttsuaaur  ma^iynmQ  the  cPisiCiii  o^  rm  court. 

S«ffiisd«Mfit,    oli*rgc4  1*1  tb  unlttwfulljr  emr tying  a  e9noe«l«4 
wAftpea  on  or  &b«ut  his  p«raon,  upon  trial  by   th«  oourt  was  foan4 
fttlltj  «ja4  sect«ii«o4  t«  uoallntKoat  in  tb«  iti«u»e  of  Cerroetion  •/ 
Ckieago  for  e£«  year  asd  fined  #3CC. 

A  atta)»«r  of  r«T«raibl«  error  a  eoourrod  upon  tha  trial, 
}svL%  v«  ahall  aota  only  ena.     a  poliaa  off  1  ear  taetiflad  that  ha  ha4 
ahaaad  and  aaugat   the  dafeRjant  In  a  Chryelar  oMan.     Defer dnnt  «aa 
aittlng  in   the  front  eeat  driving  tlia  ear.     The  officer  foun<4  the 
r«irolTer  andar  ihm  b%as  aaat  of  tAe  aut(Maobli«.     iha  effioar  »%id 
ha  did  not  know  ha«  far  dafandant  «aa  frai&  the  gun.      In  Tht  ?*gealf 
r,  Jgletioth,    92£  lil.    61,    it  waa  h'sld  *ndar  airallar   olrouHsta»eaa 
that,   tn«ra   &ainA  no  proof  that  the  guns  balongad  to   the  aeouaed  or 
ihftt  Ua  kaav  tnay  yfr*  in  the  auto&ubila  and  the  evldenca  showing 
that  thay  ifr*  not  in  auo  ■  proximity  to   the  aecuaed  as  to  be  within 
his  aaay  raaoh  and  undar  hie   eoatrol,    the  evidence  did  net  establisli 
his  guilt,      ^99  alaa    4ua  g'aopla  v.  l^mtf.   332  111.   617F     Volloirlne 
the  deolaions  ii^   tUaae  oases  Uie  instant  Jludgment  eannot   stand   and 
it  is  therafera  ravaraad  and  the  eauae  raitandad. 


Uatohatt,  ?.   J.,   and  0*Connor,   J.,   eoneur. 


T=:iV'j  .I'lniiiuJi  <n  floa^ 


'A  ^ 


8M»€ 


XHT 


.a*' 


^'-  r>0  to  •««•£  mU  el  ^ffi»«»Ai'tao»  o^  h«9iai#a»a  kiw  ^Xiir^ 
ftAif  »ii!  ^.fiiit  h«i1:l#«»#  •ri»«ltt«  ««lii»i;  a     .•£ttB>  icl^ie  •^oa  llmti*  •«  ^v/ 


Utf«)<^«(»#u«  'lids  '  v:»£ii  maiC  sif  imttt 

dMlldaSm*  «•■  Mb  •ooAf^ivci  •lU    ,lotiae»  tiJi.ii  i»l  '^0«-s  xan*  Bid 

a«i#«uo«    ujt»  .xii  ace  ,it^j^,.,i  HnspX»(^L  -ju^s  «w 


•tmoM  ,«i  ,tvMatd*<d  fco^ 


,«>«»ite^«H 


M87S 


FBein.2  or  fm  niAtw  ow  uXuois^      ) 

J>«r«fi4*nt  in  Xrror,        ) 


.IfH^* 


Plaintiff  in  Error. 


j        KRROR  |t©  M«!JfcJN:tp4<  SOURT 
"0^  CHICAfiO. 


2610  1X631 

n.    ;rU8TICB  MttSUXSLY  BKLXVIUD  THX  0FI£I0£  Of  ?H1   COUHT. 

UyvB  trial  by  the  oaurt  dcf  •Bdsu<t  «»«  found  guilty  tff 
violating  th«  aet  oosu&onlj  known  and  daoignatod  aa  au  not  to  pro* 
hil»lt  lioeli-Bakiog   aai  pool   oolliaf  and  finod  |$0.     Ho  testieony 
«a«  offorod  OS  bokalf  el*  dofwndact. 

Tlio  firot  pc.iBt  »ado  io  iiiat  tho  ififor&ation  la  do- 
foetlT*  in  that  it  deoo  not  ao^^atlTO  tbo  oxooptioa  providod  Ia  tho 
otatttto  vhloh  roA-oToa  tho  operation  of  tho  a«t  fro*  ttio  «iolo8ur« 
•f  raoo  traok  aoooclatioao.      fho  »tatuto  io  In  ChiH»t«r  Sd,  paragraph 
Sid,   oootiaa  1,   Xlliaoio  Statutoo,   Cahlll.     Aft«r  oottintf  forth 
tbo  dotallo  of  tho  offoaoo  and  tlio  i>UBi8.>tK<int«    ther»  la  a  provioo 
to  tho  offoot   that  tho  provisloaa  of  thlo  aot  onall  not  apply  to 
tho  actual   oneloouro  of  fair  or  raoo  traek  aoooeiationa  iacorporatod 
undor  th»  lavo  of  tho  otato  during  the  aetual   tine  of  tho  meotinga 
of  eald  aaaoeiationa  or  vitnla  tvontyofour  houra  before  oaeh  K»et> 
lAsa, 

Xb  determining  whathor  or  net  an  exeeption  or  provioo 
la  a  etatute  auet  he  B«gatiYOd  in  an  IndAots&ent  or  information,   tho 
real  question  ia  whether  the  exoeption  or  provlao  le  ao  iaeorporated 
vith  tho  ouhetaaee  of  the  dofinitiea  of  tho  offerisc  aa  to  oonatituta 
a  material  part  of  the  deeerlptiea  of  the  effeaoo.     The  Peopla  t. 
laraof .   314  111.  140.     If  th«  oxeeptien  or  proTiao  is  in  a  ouboe* 
^moat  clauae  or  in  the  aiuue  one  bat  net  ineorporated  vitihia  the 
•aaeting  olauea  by  any  vorda  of  refereneo,  it  ae«d  nat  bo  BogatWai 


\ 


\ 

x8a.A.i(|as 


fltaM 


i  .■▼ 

I  .MJOIMIII  9MtMM 

{        ,%9ix)i  ill  IliiaUK 


-»&  el  auli»i3'i9'X:il  9ii3   ifisU   «i  »Imm  lai«4  ^'s^i't   f>f:"r 

••iTtnq  Yo  aeilc-!»9X»  tm  ton  tcs  t»ui«i<iv  sniai<n«|*li  •! 
•i(i   ,a»it««t«lal  ttt  #tt»2i»«Afcdl  sm  at  k9wim;i^»  •<!  #iiim  99ut»im  m  mi 

A^uil/aneo   «#  •«  9«a«ll«  Adi  !•  n9l*init»t  94t#  tt  «oauM«tfi««  9iC#  Attm 

•oa4tea  «  al  ai  oaivoiK;  «o  oeitifooxo  wMi  IX     ,0^£  .XXX  »i*   «iSSItfi 

Oiit  aliCrlv  boia'Voq-xoaaX  ^ofl  #iMf  ooo  oiwa  o«ll  ai  no  oavjtXo  inmmp 

^•▼ll««»c  otf  loa  iooa  it  ,oo«»<iot9n  to  afttov  to*  X^  MiuiXa  lialli 


Imt  Is  a  n'^c  ftfttt«r  of  defease.     SoAtaX  t.   gt>9  i^sonla.   SIS  111,   S9S* 
8««  *3.«e  Xhs  ysQgl»  t.  Mftfttgawury.   271  111.    ndD;   ^AfiMt  T«   Jt^3 
F«e9l«t  184  III.   8S4.     yh«r«  It  iuis  b««B  hsld  that  a  a«i|»tiT»  atmt* 
»t»t  Must  1&«  loclttdsd  ill  tb*  iBdiottae&t,  it  has  te««n  u^en  th« 
cr«uBd  that  tlta  dzeeptioa  was  a  ceesssary  Ingradinit  of  tho 
orlmo.      Suoa  aas«s  aro  Iho  j>oople  'y.  i^artln.  314  111.   110 {   T^ 
gfBfflt  ▼.    ^ft^V9t>   32S  Ul.    41«. 

Xho  statute  uador  09caid«r&tl(Mi   og»«s  undor  tha 
ralo  stated  in  Ttta  i*tepl»  ▼.  ;£arBot.  314  111.   140.     thm  txeoptloa 
stated  In  tbo  proTlso  Is  ao  yart  of  tlato  offoaso  arid  is  siapljr  a 
yroTleiOD  that  th«  aot  shall  not  apply  to   tho  aotual  onelosuro  of 
fair  or  raaa  traok  assoelatient  undor  oortaie  oireusistaneoo. 

Tho  Inatant   information  spAOifieally  doserlbos  th« 
proaisoi  as   *138  %,   Canal  Stroot,"  ic   tho  City  of  Chieage,   County 
•f  Cook  and  Stato  of  Illincio,   »ad  the  cvidoirieo  iedloatos   that 
tlio  front  part  of  tlio  provisos  was  a  barber  shop. 

It  is  next  eontendod  th'^t  tho  inforaatlon  states  no 
offense,   in   that  it  falls  to  allege  that  defeadaut  kept  a  booli, 
iastruiaeiat  or  dOTioe.     Conparing;  the  lani^uage  el  the  inforemtiott 
with  tho   seotlon  of  the   statute  aciows  that  the  inforifeation  virtually 
follows  the  language  of  the  otatuto  in  orery  essential  respect. 
Xbe  iafonnatioa  ohargod  that  defendant  kept  a  oertain  rooa 
"with  a  oertain  book  and  instruKoat  known  ao  a  book,   said  book 
th(m  sad   there  being  kept  for  the  purpose  of  resistor ing  bets.* 
The  statute  proirldos  punishaent  for  any  person  *whe  keeps  any 
ro<KOi  ***  or  any  part  thereof  •**  with  any  book,   instrument  or 
deviee  for  the  purpose  of  reeordlng  or  registering  bets."     She 
point  of  defendant *o  eritiolsa  seems  to  b«   that  the  infortcatioa 
fails  to   spool fioally  allege  that  defendant  kept  a  book.     We 
hold  that  the  information  suffioiently  oharg«o  the  keeping  of  a 
reo«i  with  a  book,  which  Is  tho  lanijiuage  of   tho  statute. 


•Tsv«  e  >i^r  ^ifi^ttf  ««4  «il«<XMtV     .MB   .ill  MX  ,»x«»»« 

«  .  .  ;  it»«i*lii«l  Adl  ill  IktIMfitaX  M  #«««i  #■•« 

ai}i«««9x»  «<ff     .0*X  .III  *ie   .JUIffl^r^,  ^.y,  MJLtfl.flg  a^  i»**i«  »X«i 
le  trstfaoXeit*  X«wir»4»  nAt   oi  ttiH<(«  #•«  Xi««^  i)»«  ftjlf  i«jl^  ooicivot^ 

>Clab9'w  •ei«tXtf9.%ff.tti9  •£»;?  ^9%4ii  X«««0  .<:^  SSX*'  M  Bt^imtq 

.^••ijati  X« O (£»«••  v^»f«  al  9$iiS»^i9  9At  to  9StA»^Sft  9ai  av«XXel 

ii9ii4  ht»9   ,io*»^  •  •«  ovoajl  |i»A«'iiftal  liao  il««4  nt«>i[»»  m  cUiv* 

"^Afttf  ]^04i;«4»lft*''>  to  o«9<;iu«{  9Ai   tax  iv9Ji  sAi«tf  ttmAt   has.  Mdi 

VM  «<q[«eji  9itK*  m^mf^  xan  i,**}  4t>e{4««.i!n»«i  •♦liivot:;  •#w^«4-n  ctft 

Yo  ^fl*«M/visaX  ,if«9tf  xati  tiitw  **^  le^n^ai  i«i»f  taw  ty  ***  ''^oo-i 

aoX^ii  iiotai   ftiil  ««i(«   »<f  o^  ■M»tf  jmJtpillns  «*ta«^rf»t»A  to  #«te<r 

•w     .it»9tf  «  iq9i  iii9bn9\9b  tmHi  h^^XXa  t^A«^'>^>*««  <»^  cXlJilt 

«  to  taiq*««  mU  ••]»t«xi9  xXjIattXalltMt  aei^a^nvlal  til^r  imAi  bled 

,9ittS»i9   mU   t«  9i^tia»9l  901   mi.  li9Um  «Ao*(^  «   if^lv  OMV 


ia4ist««ci  i«  suffiftlvnt  wHloJi  elukrgwa  t&«  •ffcKs*  In  the  «9r4s 
•■4  langua£«  of  th«   atatut*,   wh#n  tat  words   ao  far  parti6ulari«« 
the  •ff«n««  that  ^y   ihftir  «••  alonci  dafend&nt  is  natlflad  ^ith 
r«*«Muat>l«  e«rtaiAt3r  of  th«  offen««  witii  vhlejii  ii«  le  aharg«4, 
fhe  Peeplo  V.   Saattura.   238  III.    3X3;   m*  ftVPA^  T«   ,^t.   <?l,%^r,    244 
111.   444. 

It  la  next  argued  that  th^  *yi6tmc9  fail*   to   ahe*  that 
4of«fi4ant  kept  the  pr«ai«ea  is  QU«atiea:    that  Uiere  was  ao  erldeneo 
that  he  vaa  the  keeper  of  the  aaKie  or  had  euatody  or  eonlrel  there- 
of,  ana  eaoee  are  cited  vhere  it  haa  been  held  that  the  evideaoo 
ahdvo  that  the  aeeueed  were  no  Kore  than  hy*etander«. 

Of floor  Crooeli  teat If led  in  the  present  ease  that  ho 
VMi  a  fNillee  off  leer  in  Cook  eounty;    thut.  he  aet  a  nan  in  front  of 
the  ]pr«alaet  «ho  led  hi&  into  the  harbor  ahei>  and  into  the  rear 
rdosi;   that  ho  there  s«e  ooae  aheeta  on  top  of  the  desk  before  vhloh 
defendant  was  seated;    that  the  wltneos  aald  to  defendant  that  he 
had  Is  ht  wished  to  hot  on  huAher  147,  vhioh  was  a  numher  mpyoaxlnc 
OB  the  eardhoard  sheet;   thnt  h«  then  ohang^sd  hie  «ind  and  said  ho 
wanted  to  hot  oa  *Calome,*  whieh  was  iiuaher  144.     Sofendant  took 
tlid  |3  and   Initiftled  the  hot  on  a  iiieoo  of  p^tri   that  the  witness 
saw  defenaant  write  the  initials  glyon  by  the  witness,     those  sheets 
sad  payors  were  intro^uood     in  ewldocoe  and  also  the  $8,  whieh  was 
the  Boney  glTon  in  Baking  the  hots. 

Off leer  firaul   t*otifled  for  the  State,   oorreboratiBf 
this  toetiiaeny.     He  stated  that  he  saw  defenaant  aeaied  at   the  deok 
and  writing  and   that  he  saw  the  traneaetlon  hetwetm  Of floor  Orosoli 
and  the  defendant;    that  when  Croeoli   eald  he  w«nted   to  Kako  a  hot 
defendant  said  *Twe  to  wia"   and  the  defaadaat  took  the  ^8  i'rim  the 
Offioor  ani  was  putting  it  Into  a  pidgeonhole  when  the  wltncso 
trahhed  the  sheet  and  the  Bonoy.     Offioor  Croeell  also  toot  If led 


•bnov  •sit  ill  tt»ti»Tt«t  Mtr  6»i«Aitf»  4teiji«  ^atltltlwa  ai  <a*«l»ib«i 

^MjcrtetutlitM^  xmt  «•  •i>'X<»«  «^  amd*  ^Biui^tn  •/£$  la  •i^au^oMl  bam 
xttl«  h^l'ilida  di   lsu(hflMt*ik  *•»/«  •««  -tl«iU   x^  audi   •«iM»ll«  •di 

^♦s  ,^lii»  .4f'>  ,y  fti^-.tf^  M>?  tr.tt  .^^4  4.e&  .nitHf^H  iT  f^^ifft^  f# 

.^»>   .XI2 

'VfHi   l9%ia0Q  to  iftft9e«»  hmA  to  •««•  sx^    (o  iCi»Q»»£  •di  cav  »d  iAJi;^ 
n^i»htv9  »dt  iA:Ut  ht»ti  mm4  tuui  fl  «ic#e(tr  bft^lo  *«a  ■•««•  biut   «!• 

(Ml  ;rj<«lJ  4ca:8  ineav'rq  mM  iiX  ii«i'lifti9i  ttem9tii  xaoitl.. 
tt»  lacrxlt  tsi  a««  it  7«4>  9^11  iAOS    :x#flWd»  Jtoi^w   ai  ^^slYlo  9dlio«  •  tun 
^£9%  ^S  dial  ftfiin  %OiMi  "Ztxlixjif  ftii/  a»ifi4  >:  aif»  ■»«Jta»<if  atfi 

•A  $AdS   tamha(t*t9h  M   htm*  at«aJA  atLS    {J^«l«»«  tav  #a«ba«l«ti 

••i»a/iHr  nAi  iHiit   i%»tf»^  'to  ft<»ol<i  m  a«  i^i  mA3  h^imlilal  htm  S|  %M 

•iMkite  aas^     .aa«>^iw  9tA$  x4  t»ftt,  mltUsial  ^ds  •ikxw  $nmha»'i9t  ««« 

Mv  d*ii<<r  ,at  •iit^   vaXa  ^aa  ••aaMt*  al     fe^ou^  ottnl  at**  ttavaq  l>a« 

,9im4  ^Ai  %atkiiMm  at  amrl^  x^aom  BtSt 

^utSntod'irxiiti   ^'HmtHi  •lit  ft  jb«i'ti«««i   laa«i  •vaoi'tlO 

itaafc  411^  im  !»•#«••  #ai»&a»l«^  «a«  *d  9MtU  U-it?  rntmltw^t  alifl 

iXocotO  taalllO  aaav^tttf  a«ld»a«a«t<  aAl  was  Aii  #«ji^  f>aa  jaiiltv  ham 

$n€  a  aiAM  oi  b»ii»mm  9A  klaa  IXaaatO  ana*-  SmdJ   :#ajibaa1al»  •lU  ton 

•ifi  mort  fil  aaii   iloe#  ^aajbaalab  aili  l»aa   *alv  e«  ewt*  hU»   Inafrnatai 

aaaa^lw  aji/  aaj&w  aXaitaoaatii^  a  alai  ^1  ;aai<Jaf  aa«  1  lu  vaallld 

i^allilaai  eaXa  ZXo«»t;o  im»in;0     .x«aoai  a^^   fca*  laa4a  wd^  batftfaTi 


thttt  to*  loitir  "CiilmM'*  vaa  tho  bmi«  of  a  Uir««  yumx  old  h«r»«  whleli 
It*  h%A  ••««• 

•h«tt  sa4  eentAlns  •  list  ftf  rae«a  and  tho  Baa«e  el*  th«  horaaa  la 

Saratoc**  Hawtharce  and  13ad«  Piirk  und  a  larga  ous^ber  of  vrlttaa 

noiattecs.     To  dcserl^a  all   tbao*  In  !l«tail  wculd  co&Buma  »uoti 

ayaaa  da«d  io  «t:nt«e«8ary.      It  ic   eufficltnt   to   »a|r  that  tisay  abotr 

vithettt  quottlan  tiiat  it  w»a  a  beolt  or  ioTloa  kept  in  whii^  vora 

raoordad  boto  sada  ea  liorooa  part iclpat ins  in  racing.     Ur.dar  laea 

oo&Tineiac  rridoaat  conTictiona  h«ra  boaa  uph»ld  in  sany  eaoet. 

^t air »B0  V.   Yha  yposlo.   67  111,    537;  llofeUgo  v.   gha  IPgonig.  95  Hi, 

176;  Wi^rd  Vf   Tha  Poepl«^.   23  111.    Apt>.    510;    Tha  Pgoolo  v.   B«i:^.   21t 

111.   Ap9.    144. 

It  io  arguad  \>y  dof«ri<iant   that  to  ouataia  a  oonviotiaa 

tharo  Bti»t  ba  aTid«aea  of  an  aotaal  horoa  raoa.     Va  do  not  think 

it  is  Boeaoaary  to  prera  that  a  raea,   lu  faot,   took  pl&ea.     Tha 

atatttto  dof  inaa  tha  oriaio  aa  k«»olnir  a  book  or  davica  for  tha  pur> 

l»a8a  of  "raaording  9T  raglst^ring  bata  **•  upon  tha  roault  of 

any  trial  or  «ent«at  of  aklll,   aptad  or  power  of  anduranoa  of  nan 

9r  boaat.*       Tha  oh^ota  in  «Tid«nea  not  only  oontain  tha  dat«;a  of 

tha  raeaa  but  notationa  m*   to  tha  «aath«r»  doaoriptlon  and   diotaaeea 

of  tho  diff4f»raat  rae^a  and   elaa»lfi cation  of  th9  horoaa  as  to  agaa 

thair 
mx^/ti9m9»*     iha  only  roasonabla  infitrenoa  that  eould  ba  draas  I'roai 

thaa  is  that  thay  ralttto  to   tha  results  of  horao  raoaa  run  on  tha 

datoa  shovB  on  tho  shoots.      It  is  tho  rooarding  of  bots  upon  tha 

raaulta  of  aaah  raoaa  vhich  tha  statuta  d^finos  aa  a  eriaa.     It  la 

naaaaaasary  to  prcva  that  tho  aatual  raaa  took  plaea. 

^"  Rabbins  r.   Thg  P009I0.  9S  111.   176,   which  was  a 

gaabliag  eaaa,   it  «aa  arguHt  that  tho  «tvld«iiea  did  not  shav  any 

saabliag  "for  aon^y  or  othor  Taluablo   tbinf,*  whlah  verda  voro  in 

tho   atatttto  doflninf  tho  erlaa  af  gambling.     Tho  court  hold  it  aaa 


iAKMf  •«u«aM  All  .?.-iOl$4it«n 

«M(v  X*^  ''"^<^  X^*s   ^'^  .todidllr'  ,Y%«»»«»»aattr  «1  |(Ui  •»«it« 

.pas^-iO  X'"'^-  '^dt^ii  «»«(f  tr^ti  «Aoi;»<tTaao  ••a»iliv»  sM><t*AlYAU»t 

sxs  ,ii?^  .y  ?j;fi^?^  ijg  joi'  ■  .M^ff^  fM^  «y  aim*  t«^x 

.  '    ' ''    .qqA    .11:1 
iuliiS   :^a(i  f  .0  ^um'^i    ■-    '-   .?•  .-      -ydi 

ii,itni^.it!.ll    baa  miliqlttufb  ,Y*/il4i»v  ftiAi)   ii   a«  cnn' <.-i«»."!  iu^f  ••««t  *iU 

•lU  a«  out  viioAK  ••niexi  1«  c^iuR»t  t^tU  o)  xs  ai  «•<!> 

al  «I      .ealio  «  •m  nnatlT'b  9iui»i%  Bd3  *09f^t  ^va  to  a#Xii8»t 

a  a««  rialrtw    .8VI  «y,fSt9,l5,„tjff.„  nT  trtSl^i^fg  «^ 

i(£u)  wad*  S9a  kih  aoff^ftlr*  aif^    laiii  bnuu^m  a«v  #1   ,aa«o  v*^-^^''*! 
al  aiav  abi:  eXi^^iaifiv  i«r(tQ  «a  x*<t*"  ^^^*  laiXifWRB 

••«  a  k£9A  lYMOO  atfi:     tiislXdJoMa  la  axiva  atf^  ^alalia*  a#n>ata   aifi 


cot  ateossary  Tor  tht  wltB««»«8  to  «tattt  that  the  s>a<^^l^ag  vum  f«7 
wmn9j  9t  other  TaXuabl«  thing:   thftt  oTldenco  of  »  faot  hajt  ho  «•• 
rlTod  trim  l&f«rocoe  tai4  th»t  the  eourt  oheuld  brifijt  to  >«ar  upea 
•uoh  teetis«&y  tto  O0fi»).o»  obo«rr&ti06  ac4  c^^i^erftl  Jcfio^ledU^d  wad 
4ara»  the  ififereneo  fre^x-  it  which  it  properly  nay  de. 

<?o  h&ia  that  th»  eTi4e&ftO  justifiied  the  ri^diiii^  of  tho 
•ottrt  a&4  the  jud^iteat  ie  affU'aed. 

Air?ZRXg,'9. 

Haiehett,  ?.    J,,  and  C*Co{:tnor,   7.,   eo»eur« 


«•««  %m$<£  »#  iMsi'S'tf  bluftite  tiflMM)  *tlii  inAf  hf  tamtt^'laA  ■•tl  ftkt 


Mf«S 


2.00Z8 


iUaXt  J.    8CB0RSCH,   LOUIS  L.    SCSORSCS 

MA  AltHOST  F.    acaoBSCU,  Dolag  BttalaMs)      , 

M   AUi^I   J.    3CHGR8CB  fc  U0)£PAST,  )      / 


OIL   SU^KHXCa 
coos  C0US7Y. 


^60I.A.  63l'' 


MR.   JUSJlcat  M4SURSLY  ISaaT£B»  THB  OJ^XiiXOK  0?  flCiS  OOUHT. 

l!ki»  la  an  appeal  by  dcr«c4an%8  from  wa  a4var««  Jud«- 
a«at  in  the  aim  af  ^34da.54  antarad  apan  th«  fludinsa  af  tha  oourt 
«p«B  tha  tri«I  of  a  auit  Tar  payHtaat  for  laying  tsawara  ujtkA  drftlna 
la  a  aubdiYlsioa  amad  by  dafendaota. 

tha  re  1»  no  dia^uta  «a  to   tha  voric  aona  or  tha  prieos. 
Daf 9£daata  admit  owing     a  part  <tt  plaintiff  *a  elata,  but  dany 
liability  for  tha  aalanoa,  aaaartln^i  thut  thay  had  on  agraaaient 
vlth  plaintiff  that  h«  would  loak  to   tha  £oard  of  Sduoatioa  of  tho 
City  of  Chloage  for  thla. 

Xha  aontraet  was  antorad  into   iJttBO  23,   19^7,   in   tha 
fora  9f  a  lattar  fron  daf«n'!anta  te  plaintiff  aocapting  plaintiff *• 
tonu  for  laying  oawaro,  naoholaa,   eatoh  baalna,    etc.,   in  dafand* 
anti*  aubdivlflien  at  tho  northaaat  co mar  of  Belnont  and  Oak  Park 
aTonneo  in  Chioago.     Xhe  City  of  Chieago  htitd  ooMk«nood  oondoKnatloa 
prooo«dinga  in  X925,  aa«^ing  to   taka  a  tloek  for  aohool  purpoaao 
in   this  Bubdivieiott,   and  dafandanta   assort   that  bofora  plaintiff 
did  vijf  work  vrndar  thoir  oentraet  ho  agroad  that  ha  would  net  pro* 
••ad  with  tha  work  unlaoa  h«  eould  aaka  aatiefifiotory  arrtm^^aiBonto 
with  tha  City  t«  pay  ita  proportiooata   ahara  of  tha  work  don«  on 
tho  aidao  of  tho  bloeka  fT^aiog  aaid  aohool  proparty,   sn4  that 
plaintiff  af^road  to  oarr;  on  vitr.  tha  work  at  tha  prieoo  fixod  in 
tho  original   eontraot  but  would  look   to   th-s  City   for  ono-balf 


s;    \ 


.«T 


-^ 


£8  8  .A.f  1 

.t»9W  mtt  to  iioz^x^o  H£i  €r£ji>;Tia^.c  tjanin^msi  aoxraui  .ait 

#ic«»f>   till  't«  «|M>(ii>^^''t  *^  oif^^i^  Jk»7W««*  l>d.ed*ft$  1«  Mm  «xljr  al  la*« 
.«ft9it«  d^  «•  •«•!)  i'io»  {"Ala    07   e«  •#v««iJk  oa  ml  •tMiX 

%*1'\iial»L^  a«^i^q«^o«  TlliaiMkti  t  zta^tt*1n%  watt  x%$i9t  »  to  «%•! 

Ytiittttiiti  »i«1»<t  ^A£U  #%•«««  •la»ktt»lttl>  i<!a«   .AolalviMua  tldf  oi 
-•!«  4oji  !>l«o«  aii  #A<ia  it«9T|^  »jtf  ^«Y«a«»  ti*«U  -xni^iui  Mtow  ^a«  kjU 

at  AAtlk  JtT«w  ttAi  Ito  •«cii«   »lAa«l/:i«i)ot«  a^l  t«9  •#  ^aiO  tiU  <UI« 

J«i(i  kA»  ,ictt«»qoi<|  X(i«<l»»  tl««  lAls^l  vitotJtrf  Afi^   a«  atMa  •!!# 

ill  fttxil  ••olt<|  mAi  $M  txam  «f"      ''-  n«  t^xso  •#  iN>»<KA«  TkltfalaXf 

lX«d*«aa  i«1  flld  eiil   ol   tool  i^Xuo*  ^»tf  #»«tiao»   XAal;^lt«  9At 


•  f  tb*  eo»t  of  vaU  •«v*r*  «B<i  Araiaa  In  s«.i4  two  blook*.     S«f*n4* 
•Ait  argut  that  plAlntllT  th«a  c>re«tt«(l«4  with  tJa«  work  aeid  a«sur«l 
4«fer;danta  that  ho  would  QOll«et   th«  propertio<iat«   sharo  of  tii« 
eoot  Tfm  ib«  City  of  Ckio«go. 

Aftor  eon«id«rin«  tht  •ominrna.t  vuriani   tstti^ony  v« 
hold  that   t^o   trlol   court  6ouX4  proporly  coneludo   that  defendAnto* 
Yoroiofi  was  not  oupported  Vy  th«  •widoneo.     Yh«  eond«Boii).tioB  pro* 
ooedlngo  voro  eosc^enood  aoso  y«or»  bofer*  the  oontraet  was  aado 
botweon  tho  Inotant  part  loo.      fho  delimiaDts,    »•  appears  froM 
thoir  own   tostlKODy,  had  aetual  kaowlsdg*  of  tho  ps&denoy  ol'  tho 
•WBdtMDstioa  proeoftdlni^s  prior  to   tho  ox«eutloii  of  the  oontraot. 
Althoufi^  dofondscts  tcatifiad  to  tho  making  of  tho  orsl   agreoisset 
olair^od  bjr  than.  WilXiaa  farroll,  who  was  plaintiff 'o  tt^Bagor, 
danlod  oategorieally  and   rep«at«dl3r  that  uajr  suoh  arraR^.«t&enta 
woro  nado.     th«  court  eould  properly  h«li»Te  that   aftor  tho  work 
was  dene  plaintiff  «a4*  ropoatod  dOKanda  upon  dofandafits  for  pay* 
Kont;    that  then  It  was  that  Louis  Sehersoh,  ono  of  tho  def ati^aiQts, 
roQUfstnd  yarroll  to  assist  dofandanta  la  thalr  attor^pt   to  olstaln 
tho  ooBsont  of   tho  Board  of  %due^tiot^   to  pay  for  tho  preportlonats 
shars  of  tho  l&proToatiasta  in  tho  two  blocks. 

John  R»  Byraes,   ehlef  elork  of  th«  Board  of  lldueatioa 

sad  a  disintereeted  witness,    testified  that  liioliorseh,   farroll   a»d 

plaintiff  oallod  upon  hln  with  raforouoo  to  the  Kattar;   that 

never 
Sehorssh^ald  that  tho  olaia  prosetit«»d  to   tho  Board  was  for  tho 

%oiiofit  of  plaintiff  but   siatod  that  it  was  his  own   olais^  and  *not 

to  lir.   .foully  porsonally;*  that  Seully  told  tho  witness,   in  sub* 

stanoo,    that  ha  was  oxpaoting  to  not  his  aenay   froia  dofendants; 

that  Louis  3ehor«oh  aada   the  r«qu<»st   that   tho  Board  of  ^duoatioa 

shovtld  pay  its  proportlonato  share  of  tho  oxponso  and  was   told  by 

tha  witness  that  there  had  boon  no  authority  to  pay  suoh  «xp«knsos! 

that  Sohorssit  protoatad  that  this  would  aioan  a  loss  to  hia  and  tht 


6*m«««  bm  Jt-«e«  •m  liitw  hmh»>*9fft<s  m^  :iAt^  iAtii  Miyt*  •$um 

'«^a«.!)i»>'l»6  i««LI   ftl»i.<X»aiH:  ^£t««ot>';   hlt»%9  tttfiM   imtil   vU^   tAtii   hloti 

m»a#«%j|a   £jit«  AK^r   t«  :gai:&AiS  »d$  ^t  hn-itlittiti  9ttwh(f'\»h  AtiBiiitk 
ittam  «J|9  ri»#1«   *•<!■!'  9ir^ii9{!r  ^I-3d<t(>*t<r  filmed   fittf4»»  «»«IT      .ftftAii  tt#V 

tt»i»itolti{K(Oi:<(  9«Li  %9'i  \a^  9$  st^limfnahH  lio  hta^M.  9Ai  to  lii(»a««»  •<(# 

.^i^9L4  %>m  9At   I'A  9$tm!m'fttvtt0k  •MM  19  •TiflTt 

#»£{;   :t«fl«A  »it#  ^^  ••x«»«9t»i  imtw  -stJtd  Jioi9«>  i!^9LU<9  %'ti$nk^kl^ 

•xavsn 
•if;f  tol  ««v  b-xfoe  n^t;*  «jr  »o^(a»««T4  mkml9  9A4  tmiU  fela^sjrfeirttrtMl 

ieo*  hm  s(t«X»  ttro  altf  saw  it  anaz  h9$A.t^  »u4  Vtltalaltf  1o  il'\9m4 

*^U9   m    ,»fl««jriv  9^t  hto^  x^f^^  ^«t^   *;tfX«Ao«t*t  xi£n^    t**^  it 

lai^fluirftnfttab  ««itt   ^o«hm  aid  i9V,  of  ^iUst>9ttiti»  •**  ikfl  M4J    «»»«|MHI 

K•il«9u>>^  *t9  i»7;aoS  sif^  Mdt  tftAvpvi  ^rii  al^a  tfart#if»€  Klttfta  #^if» 

Xt  bit*  ntg-m  ttam  ••oatqpfe*  «S4    10  vaAdt  •»«iioi/^«(rotfr  t^t  K^  httn^M 

;999wi>tix9  U9tm  XJMt  99  XttttxiUh,  9»  *»9€  MM  •VffMt  tft«9  ttaffflv  tJi 

tMl    tMW    «JLti    99    «K0X  41    M»«  Mtf^W    alUjt    JTAiltf    »•««•#<»««    ll||««0£E»#    *4Uil 


witn«s«  toli  JsilK  to  flgur*  9U%  hov  awflii  ws«  el«i««d  »•  tli«  ^ro» 
^rtionat«  ahart  «hitfl&  he  thoutiht   th«  Bttar^   ehouXd  ptkf  loix!  th« 
ttl*is  weuXd  l>«  r«fcrr«4  t«  th«ir  attorse)^;   t]bi«r«upon  ifArrftlX,   as 
•  tmfor  t0  Steiiortdh,  Kad«  out  a  8tat«»»Bt  shoiving  that  Albert  J* 
i«i»«r«ah  &  Uoiupany  vat  Indebtod  to  Louis  Sottlly  to  the  aaovrnt  of 
IM79.79  and  at  ths  bottom  of  th«  "biXX  split  ap  this  oat«)unt  ss 
as  to  indlcats  nfhat  Schorsoh  4  Coapauy's  oh^re  vould  !»•  snd  «hat 
tho  Board  of  S4ueatioB*s  oharo  weul4  t>«. 

It  should  Its  aotod  that  this  ctatsmcut  It  of  ths 
SBOunt  o«ing  fro£  dof«ndant«  to  plaintiff  as^   oaxscot  ^i»  conetruod 
as  a  Mil  of  plaistiff  to  the  Board  of  Sdueatloe.      It   it   «Btiroly 
ooatittent  vith  the  tettii&ony  of  Byrntt  aed  J^arroU   that  the 
split*Hp  of  the  SKOUBt  was  plaasd  there  &t  Bymnt'  sttggeetlon  so 
that  the  Board  of  Sdueatioa  eould  hnow  the  sKOunt  olaiaed  by  do* 
foAdantt  froB  the  Board.     It  it  aIbo  io  ovideooo  that,  although 
thit   ttateeiont   is  dated  Juno   25,   198d,    it  was  not,   in   fast,  nads 
until   ^optonbsr,  1939,  after  the  iaterviev  with  Byrnes, 

Yroa  these  and  ether  eireumdt»rices  ixx  eTldenes  ths 
oourt  could  properly  conclude  that  the  orii^inal  contract  between 
the  parties  was  apt  ehang#d  or  B&odii'iod;    that   there  was  nerer  any 
•fTseseat  that  the  plaintiff  should  look  to   the  Board  of  Kduoa* 
tisa  or  the  City  of  (Siicags   for  any  part  of  the  payment   for  the 
vork  done  and   that  the  defendants  were  liable  to  plaintiff  for 
ths  wlisle  anoont  of  ths  bill, 

Osfendants  protest  against  ths  allowsnoe  of  intnrest. 
Flaiatiff  elaiut  that  there  was  unreasonable  sad  Toxatious  delay 
ia  Aakiag  payir^eots.      The  work  was  eempleted  in  June,   193S,   sad 
thereafter  both  plaintiff  and  farrell  eailed  on  defendants  for 
payaents  e«any  tines.     Varrell  sailed  at  least  six  or  aore  tlm«>s 
aad  was  told  by  defendants  that  they  would  take  ears  of  the  bill 
later  oa.     Louis  Sehortch  told  plaintiff  that  ths  bill  would  be 
paid  but  that  defendants  were  then  a  little  shsrt.     Shers  was 


•lii  ho^  ■%Htq  blumio  hT^9fL  9stt   iOitibitAi  9d  d*i4v  ti%mM  •$»a&iix»q 
mm  ,ij;»«T«S  awiu*rinii   :x*ot«''^<<>  ti*^  o:^  f»«t%«l«Y  •tf  fcXioov  ixijiXo 

t9  tmtmmt  »^3  el  xlJUua^  tf.tt:r,  r  o;f  b«^;f»liAi  tav  x^bw^^U  .4  £i&irt«4i94l 

•s    ■::yt:r-e;^  <S  tiU  ttJO  i  1  .    Ig  M^^^Otf  9tLt  im  frttB  fiT.flT^N^I 

tf«i^<^  ."jv  9t»f^  9'xsm%m9Q  A  itoatextoS  ttutm  Mcri^tfl  et  »« 

•rf7  to  ii   ^{j^fn^^^a-i  ::u«4«   *I 

wi*«4'*<r  tisMXiiiaa  iAtvi^iza  s   ^iu^iii:.\t)z  xlt^tiniq  hiti09  ftuum 

yptm  t*T»a  s«w  TtOi  smtii   lU-ii-.  fiftjpM^te  ^aa  •«▼  ••itiMi  fill 

>#«<!>  v^^ti^    Hu  •ofluswtXXfi  9filt  $nai.»^  l»«^o:ciS  •iitat>a«l»a 

btui   «0StX   ,9aw-    ..«  :.»;^*XqrdH>o   baw  }(io«  »<rZ      .•«i»i:«t«H  IA^^^mi  «i 

lol  t^aiiAiwIlaJb  »e  (>tXX«t  XX»itAt  ftiw  Ytliixtmiq  Ai94  T»#l4i«tti(« 

•»iaX#  •i«M  to  x2«  4«JI»X  t«  teXX*ft  X1«'X'U%'      .aawit  ^iuitfi  9tJK»an(«4 

XXi(/  •iLi  le  tfui*  oaiJi^  feXiuov  x^Ai  imAii  miamba9'X9h  X'^  hL9i  ««v  ham 

•4  bXNOW  Xilir  (Wfi   #4Uif  Itl/itJLiiXq  l>Xo«  <b)«notf»fi  miuc^     ,(to  tmimt 

•«w  ri*ii7     ,t-x»d*  9U$ll  •  fWiU  •«•«  mismhtmlmh  taM  itt4  kiM% 


for  p«rt  of  tho  Mil.     In  J«nuary,  19^,  4«fe9E^dajttt9  pal<l  12,000 
oa  «eoou»t.     touift  Seheraoh  t«»tlfl*4   toat  this  v&s  «nel«eod  wltb 
A  l«tt«r  aortt»ini&f  tho  8t&t<nRMtt  tH&t  <l«f«udiu)tt  uii4«r«tand  it  !• 
poBolble  to  got  »  o«ttl««<<mt  trn^a  tho  ooiiooX  board  and  tli^^t  Louis 
Sehorooli  would  bo  glAd  to  Moot  plifciAtlff  to  proaont  tko  aiittoz'  to 
tho  oohoel  boord.     i'lolotlff  doeied  rceoWlRg  Hsy  lottor  with  tho 
ehoelc.     fh9  lettor  Introdtieod  la  oTldosoff  purported  to  bo  o  e&rboii 
0097 . 

Jio  furttior  asoimt  boing  fortiaoo^lcti,   this  euit  w«o 
eocmoneod  M&reh  2A,  19  30.      t)cf«Mt3drmts*   Affld^Ylt  of  %«rlta  aXlOgotf 
th*t  tho  oabfloquont  oral  ogroc^i^ojat  rolsatintt.  to  %ho  eoot  of  part  of 
tho  work  to  b«  paid  hj  tho  Boartl  of  s:!lIue<iition  wao  sado  on  Jimo  35, 
1928,   b'it   thf   OTldeneo   shows   that  on  this  d&to  tho  oork  wao  ooa- 
plotod.  Later  an  aai«ndod  afVidavit  of  merits  was  filed.    In  whloh 
iofor>4ant«  oajr  that  after  tho  original    eoatraot  wao  «iterod  into 
between  tho  parties  tho  Boarl  of  Mmeatioa,  oTor  tho  protest  of 
tfofondonto,   oon4e«;A«4  tho  prop^-rty  in  smeotion,  whoreuDoe  defend* 
aato  promptly  Botlfled  9la.it:tiri'   that,   unl«e«  tho  otmtraot  eoald 
bo  modified,  he  should  not  proce^^d  vita  the  vork*     thio  well  sorito 
tho  ohari^eterlBatloM  of  a  frlTolous  defence,   siBOO  the  eendoKnatioit 
prooe*diE3gs  were  oo3ts>«nood  long  before  tho  erltilnal   coAtraet  had 
boea   eBt»red  Into  and   the  defend %c to   edtclttedly  had  knowledge  of 
thio  fast.     Vo  are  iBollaed  %<s  eonoludo  that  tho  trial   oottrt  oould 
properly  bell<>TO  that   tho  delay  wao  unreaooaablo  »ad  TOJcatlouo  aad 
tho  refusal  to  poy  was  for  tho  solo  purpose  of  delaying  or  dofeating 

m  Juet  olaiK.      ^dor  euoh  eirou«etiUEieoo   the  plaintiff  should  bo 

allowed  intereot.     Boo  tor  r.  3uatloy  fefa.   <^y. .  im   111.  4pp.    868; 
Stoor  V.  OoooaheijEor.   211  111.  App.   397. 

Wo   000  no  reaeon   to   ^Isagroe  with  the   fifidlug  of  tho   e&iirt 
s*d  tho  JudipioBt  is   therefore  affineed. 

Matehett,  P.   J.,   and  O'Connor,  J.,    coneur. 


»«v  llMA  ftlifj   ^-unkoija^i^t^Qt  %a%9KI  ttsitwrn  tnnif'iiti'it  oH 
to  f%MH  to  #*oo  s^  «i  ^aJtimJ^^  tm-^K^^r^  £*ti»  is»up*n€tiu  ittli  iMMt 

HK««  •««'  ii«««   «/tljr  ^tMt   f  Ia*  ^^   S'^OX^C    «8ff9tiy«   ^tH   tu4   «MtX 

JbXir««  #teo«  XJiiit  ttHJ  JA«ri  *%uit^m9^  6t  l«»<iilitii  •'ui  ^V     .^mI  slifi 

boa  stitti^Mivr  l^tw  •  t4mma9i»mnti  •««  ^(^^96  njij  l4Mt<r  §r>ii9(l  t'^of^M 

^J:iA(>t»^  t*  ]iai^diX«f»  t«  9a«^iir<[  ^X**  »ft9  lol  •««  ^id  ot  XjMix/lti  >K.t 

:SM    .TfnA   .iXI    (^dX   ■  .«iQ   .ikpL  i^XiJM^  >>  iLa*»9&     .laftiffjiij  ft«v»i:i« 

.T«C    .q^A   .XX2   XX>?    tlWrfftJ^gtl?   tT  Itfrt 


ILX2ABBTB  SUOL, 

Plaint  in*  la  &ttot. 


XRJIOR  Tf  UmiQlfKL  coaH7 


QM  £1110400 


^oi.A.  est 


Eft.  JusTici  e*coiiJiOR  osLXvxitss  IMS  opuixoii  oy  tm  coim?. 

By  tliis  appeal    the  d«l*eMBiit   s««kt   td   r^Tsrst  a  juAc* 
»«at  of  1X600  r«ni1«r«4  against  h*r  in  favor  of  thtt  plaintiff.      fh« 
ju(igjB<»nt  wa0   wntftrcd  on  a  proraissery  not*  for  I^ISOi)  sado  \>y  tho 
Aof«nr)ant  on  KoTOsber  17,  1927,  pay»bl«  to   tlio  ordor  of  Jaok  Whit« 
•B4  duo  ninety  days  aftor  dat«.      Tliore  was  a  vritton  guaranteo  on 
tho  1»a«k  of  tho  noto  signed  by  tho  d^TtudHjiX,    the  pay«6«    Jaek 
Vhlto,   and  by  Ooorgo  wiihfXa,        ITiTO  daya   Bft«r  tho  dato  of  tho 
Boto  plaintiff*  vhe  olalB<»d  to  be  tho   ondoraoo  of  tho  note,   cauood 
4udgiB«nt   to  be  entered  by  eonfeooion  asainot  tho  iMJter,  ^Xisaboth 
Slogl.      Tho  Jud^Jbont  «a«  afterwards  op«aed  up  and  a  trial  had 
boforo  tho  eourt  without  a  jury,   and  a  finding  in  favor  of  tho 
plaintiff.      A  new  trial  waa  awarded  and  another  trial  had  before 
another  judco,   and   there  wae  again  a  firiUn^  in   favor  of  plaintiff, 
ittdgmoBt  waa   entered  on  tho  finding,   and  thia  appet^  followed. 

It  appears  frea  the  oTidenoe   that  plaintiff  waa  eBg«|(oA 
in  tho  bnaineas  of  buying  eojKi&eroial   p«per  an<!  that  the  defe&'iant 
vanted  to  borrow  dl&oc  to  pay  soae  bill a  ahe  had  incurred  in  ooa> 
■oatioB  with  tho  ropaira  of  her  house,  and  with  this  in  asind   she 
•toko  to  her  Bon-in<»law,  Qeorgo  Wilholn.  wiiose  naae  appears  aa  a 
guarantor  on  the  baok  of  the  note,  and  he   took  the  siatter  up  with 
laek  Vhlta,   the  payoo  and  a  guarantor  of  the  note,  it  waa  brought 
to  plaintiff's  attention,    wnd  en  l*ov«iftb«r  17,  1937,   plaintiff's 
aanagor,  Carl  f.   Puis,  wont  to  see  the  defendant  at  her  hone. 


\ 


JOftt'-'^''*^  '^'^ 


•4MM 

.toTi^  aJt  ^a«ft{wl«f 

!  .jojas  nrtiusxjf 


j^       •«<       'Jair  »  *    f  6    -i  -^^        •    ■       ^ 

.<-■■'' fo.  i-i'x  .U  ->  ':   9i&i   no  li9T«lti»   ««ir  i^cxti^ibiit 


thm  ir«r*  9r«s«Bt  at  that  time  th«  d«f^l<»nt,  her  daughter  ^r  lira. 
tllh«XK  and  her  hu»l9Wft4  U«org«  «iili«l».   Jack  «hlt«  and  Puis.      At 
that   tlKC  th«  note  in  question  vac  present «4   to   the  defendant  for 
her  eignature,  as  well  ae  a  letter  dated  the  eiiuBe  day  addressed  to 
im«k  Thite,  the  payee,   w»d  endorsee  of  the  cote.   In  whloh  it  wa» 
•tat«d«   "For  the  purpose  of  indueing  you  to  aeoept  siy  note  for  tho 
OUA  of  11,^00,00  due  lii  ninety  days   froBi  t^e  date  hereof  in  paysent 
I'or  certain  seeurities  for  whieh  I  hereby  a«kno'<dedge  rooeipt,   I 
make  the  follo^iitg  statei&ent  vnieh  I   represent  to  be  true.*     In  tho 
aoxt  paragraph  defeniant  states  that  she  is  the  owner  of  property 
knoon  as  4S19  liorth  Mosart   street,  Chioa»o,   and  that  it   is  &ert* 
gagod  for  19,500;    that  there  are  no  taxes  or  ass«sss.ents  against  it 
and  that  she  also  evned  other  roal  estate  in  Chicago.     Xho  letter 
and  not*  were  signed  by  the  defendant  and   the  evidenoe  is  to  tho 
•ffeot  that  they  vera  tak«ri  by  J^uls  Mid  the  defendant  testified  that 
fttls  stated  at   the  time  that  he  would  hawe  to  dellror  the  note  anA 
Xottor  to   the  plalotilT  before  plaintiff  would  pay  the  dofen  ant 
llSOC,  which  was  to  be  the  eonsid gyration  of  the  note  for  $1000;   that 
plaintiff  was  charging  ^aoo  for  making  the  losm.     Defer^dsnt  further 
tootified  that  ?ul»   atated  he  would  return  with  th«   cheek  for  11300 
vithin  an  hour  or  two;   that  he  newor  returned,  n«rrer  gave  her  way 
aoney  or  ether  thing  ef  yhIuo  for  the  note,  aiid  that   she  never  re- 
oeiTOd  any  seeurities  fros  Vhite  or  anyone  else  for  the  note;    that 
alie  roeelTOd  nothing  for  the  note.     3he  further  testified  that  sho 
never  knew  lOiite  until  just  prior  to  the   tiao  she  sic^ned  the  note 
and  letter  and  that  she  had  net  seen  hi»  sinoo.     fhere  is  further 
OTideneo  in  the  reeord  that  indicates  t.'iat  White  had  sohs  eonneotion 
vlth  the  plaintiff.      Xhis  is   shewn   by  the  faet   that  hs  had  signed 
•ffidaTits  of  pl&lntiff*e  olaias  in  suits  broui^t  by  the  plaintiff 
•gainst  other  parties  in  the  Municipal  court. 


o^  b««D»1t>M  X*^  '*'**'*  ^"^   b4i#al»  tfi^9*t  »  9a  li*ir  99   ,  •'Xu^Aiqiia  fd 

Z   ,»qlft»9t  »sb»X«'0<u(»«  xtf«t»4  I  deljdvr  tot  »»ijr|'»/9««  cUUirifa  i«t 

•di   al     ",9^x4  9di  0i   |{M««7<%tt   1  jialivii  t&tumJtMtm  ^tu90il9\  *Jt»  ^^3Um 

Xi^9^^»t^  t«  tmmhf  *iii  si  Ad*  ;}4tii;   e»^/(^«  iii«jUi»1;9lk  il4;4nri»i;M[  ^SM 

•^TOia  sJi    9i    ^JS£ii   bati    ,  0;i«l>l£td  ,l»«K^e    J^'SMMM  ji^flOii   lUtt'  tM  om^Mi 

tl   tmalm^  stfa».^«»t««  t<»  •«x»i   oa  <  t«   9%»(is   imtSJt    ;0Q&,^  tat  JltgMMl 

titsLi   h'»ttii9'.i   tifha9"t^^  »>?;?   bfm  iXtrtI  ^cJ  .    ^it»»  ^*/U   ^«iU   i»#'it» 

iAtii  lOOeXl  t«t  v^oa  9tii   la  ii9i7«iTi'tl!»nK  '.   «l  «««  /hiiciv  «ad(X| 

eoeX$  tv't  Maoxto  ^'ii;  atl-Ht  c^vitt  ^XJU(^«  4£(  St«$«fii  %ttt%  tmtlt  k^l\k4%*$ 

^aw  Y»i(  «r«a  T»T9a  ,!>»a^W«i  t»v«>a  vii  ijuii   ;qvS  %c  tuod  am  nltUtw 

••1  19X911  sdtt  tAftI  bn9i  '^ii^on  «^'  tftflJiilt  «a4U«  %o  ^n^m 

tAAi   t*toa  txtl  "wl  »fiX*  »a9^aA  t«  ttlKt  MttiLt  ••i«Jtt4i#««  -fiMi  i^»irl#» 

•rl8  tmtLt  h^i'tli9»t  xtniitM\  •itt     .•!•■  aill  i(«t  aailUoa  l»*Ti«MT  Mte 

•#•«  wiii  6«aai«  Aite  •«Jl^   9Ai  9i  ^9ix^  t9tt\,  LUmt  ^4109  iwoaf  «•▼•« 

Yftifj'u/'k  •!  9-x9en     .99019  uid  a»99  40fi  »nH  9dia  iJuU  Ma  T»»i-«X  t«l 

iioJtlo»niU»a  •«e«  Ikiui  •^lifV  imtit  99S»Xi'.iitl  imdt  M«!>tt  «xU  (U  sftiwUT* 

Maylt  A«rf  •tf  SasiJ  ^•«'t  v^J  x^  ttv«A«  ml  9ltil     ,rUitUmL^  9tii  tUhi 

ttlimtmi%  9d$  %€  #Jl»««iitf  MXju«  aI  mmlmio  9*  itii aim i^  to  a^lTviAniii 

.#iUMi8  little  l.ttfH  ftiM  ai  ••ilYJK  «Mi#«  trnatmw^ 


Tlaintiff  taxA  Fuls,  hit  ««Rftg«r,  to«tifl«4  ^ut  n«itH«r 
•f  th4HB  gaTft  any  tttailxuouy  as  to  «hftt  plaiotlif  ^a^e   for  th«  not*. 
A  gr9u\  deal  of  arguBi«jBt  is  in  thtt  r««ord  )>«tw«cn  court  and  coui>a«I 
aa  to  vhothar  Puis,   at   th«  tiMO  th«  soto  «&•  oxooutffdi,  vas  tk« 
afi^at  of  tht  plaintiff.      Xh«  oirid^tnce  is   el  ear  that  ho  vsus, 
Xh«  OTldeneo  tociis  to  show  that  pXaintiff  was  not  •  )>ofia  fi^f 
holdor   in  duo  eouroo,   and    Ui«r«for«  ovldojaeo  as  to  what  was   said 
and  done  at  tho  tiiac  of  the  oxocution  of  th«  noto  is  adnissil^l*. 
On  the  dftfobdaiit's  sido  th«r«  was  aXoo  a  failuro  to 
dOTOlop  all  tho  faots.     Xh«  dofofi.lant  testified   that   sho  aoodod  tho 
#1300  with  whioh  to  p%j  saaa  bills,  and  on  orosa««xaalnatiea   sho 
testified  that  when  tho  aonoy  woo  not  fortheocing  sho  did  not  do* 
Band  tho  ^1300  froa  plaintiff.     But  apparoatly  tho  facts  ia  this 
respect  wore  net  all  adduced,  but  it  appears  that  fire  days  after 
the  ttakinc  of  the  noto  jud^^ent  was  mtered  tj  eenf«a8lon.     In 
iriew  of  the  unsatisfaotory  etate  of  the   record  we  think  there 
ohould  be  a  retrial  «f   thiw  eaoe,  wh««i  all  of  the  f  «.ots  should  bo 
developed. 

Tho  judi^ont  of  tho  iLUBlcipal   court  of  Chicago  is 
rorersed  and  tho  eauoo  la  reaumded  for  a  new  trial. 

aXTBBaid  AK3>  KXkAMISCS. 

Matehett,  P.   J.,   and  MeSurely,  J.,   concur. 


-•^  tea  birfe  viia  uni^^»sii'i<ii\   ##««««  ^eii^-ia  »rur  luiiisr  i^x^  h^itlifi 
tisi'l^  »^£^  ^vlt  t^jtii  u%jt>^m^  fi  tit4   «l^»»i^&lt«  JtX«  t«n  •«•«  #9#Qr«»'S 


S4880 


YALXftIA  dJJOHACa   Aid  I».  KXCHABL 
Ap(>«Xl««*» 


iriZOS  BAI&  Of  CJilGAflO,   «  Corporation, 
Appellant. 


I    JMltAl.  Vi^kUlilCXPAZ.  C0UB7 

!|  07  CHIC AGO. 

260  I.A.  631/ 


ttB.    /U3TI0S  0*COI>£QR  DELIYERSB  THS  OPlJilOU  Of  tXB  OOtmT. 

Pl&lntli'l'a  brotti^t  an  avtlftn  atfatsat  tho  <l«i'enil»nt  tt 
iroeerar  $328C  whlah  thoy  elalnod  to  har*  paid   th«  di«f<»idartt  on  ae* 
•ouBt  of  tho  purehaae  of  throw  lets*     Tho  baala  ei'  th«ir  olain  la 
that  «lof«ndant  waa  unable  to  j;1to  good  tlUo   to   tn«  lota  and   xher^ 
f«rt  th«7  varo  antltlod  to  tho  r«tttm  el*  tholr  monoy.     Thoro  was  » 
trial  boforo  tho  oourt  without  a  jury  and  a  finding  and  Judgjaont 
la  plaintiffs*  favor  for  tho  aaiouttt  of  th«lr  cXals,   and  the  dof end- 
ant  appealo, 

Tho  rooord  dlaoloooa  that  ea  May  3V,   1925,   plaintiff* 
and  dofwidant  ent*rod  Into  a  writton  oontraot  wh«r«by  tho  dof^nd- 
•nt  acro9d  to  ooll  and  tho  plaintiff*  to  buy  throo  lots  looatod  In 
Cook  ooonty,   Illinois,   for  |&,0CO,     912fiO   oaah  and  tho  bulonco  In 
stated  Inotalljaents,    tho  laet  pa^eiit  belntj^  du«  sm^  pa>yablo  on  ^ay 
89,  1929,  at  vhle/i  tl»«  tne  dof«Bdant  was  to  oonvey  tho  lots  In 
fee  sleiplo  by  warranty  deed. 

Tho  ovldoDOO   furtiior  oners  that  plaintiffs  atado  all 
payments  rotsulrod  by  tho  oontraot  until  fobruary,  19Sd,   at  whloh 
tine  plaintiffs,  hoTlng  obtained  an  opinion  oi    tlile  i'rtm  the 
Chleago  Title  and  Trust  Co^pnny,   called  en  th«  dofondant  In  rtt»rm 
ones  to  th«»  title  to   the  lots.     Wtaia.  the  opinion  It  appeared  that 
•n  JviXy  22,  1929,   George  T.   i^reoohem,   a  trust  officer  of  dofAndart, 
ooBYoy^d  the  lots  In  question  by  warranty  deed  to  iMsnstanty  fiuokun 
•h*  *lf«  OS  Jclnt  tenants.     The  opinion  also  i^owod  that  the  do- 


osau 


'■■■  -i- 

19a^^IJL  ,Ha  ba&  l^. 

tiiuod  ^«ix:k 

,«i»«iXo«<|A 

,06#i,;:J 

♦  aclJ 

Vr  r^  ?\     £    - 

i-l  *•!  K 

•0*  a«  #Miilia»']r»()  wii;    ......   .'*....  v.   ...,..,.„..>   i^^^t  ^atfliw  OifiCl  ttTootv 

«  ftK«r  ffi^iatl     «^9«ie«s  iKittfti  t«  a!%0$^%  *ti4  9i  b9i$iia»  a'xtw  %c»il|  •Ml 
•fttii^Udft  fi3t4'  MSA-  .aUais*   'i.t»>{4<?   'U  #£U;«jSt&  ^  B'tHiiai 

''hmlt't  »iU  x4%v^J^sf  idAT^aod  ttmi^it*  «  »J^ai  t>«'s«^{ui  icmbri»tfik  tnm 

i^M  no  •4(f«^iii  baa  muh  s»l9«f  #tuimY.ji!9<3i  jr«ia/  s^ii^   ,«i#«a««i.I«^«ai  b^imin 
ai  «^«X  tiU  it*va««  e^   »««  ^a»^iM»'t»z.>  »  #  tn&ii  iisldur  #4  ,8ttX  .W 

XX*  •&««  Mltl^ol^iXq  ;r««lJ   svoaiit  t»ci>-kfil  txtatthl'f^  •ttt 

»iir  aircl  •Xiif   t«  aoiniq*  n*  l^»aitiitf«le  9jmtr»H  ,«t'lil«i«X<(  mUI 

«i<i*t»ii  oX  itutkautlmh  •AM  «•  f>»XX«»   ,x<>»tB4^  item's  hnm  •lilt  •yAoiilD 

^«ilt  b««H»irf«  'it  a«lnl<}«  4^  «0«t     .ttttX  vjii  fti^  vX^i^  */f4  •!  ••a» 

,|xi«ta«'t9b  lo  TftoniA  $»ux9  «  ,m*iloa»v%  .T  •a'i«»D  ,e84^X  «fit  tXiiX  no 

-•A  •Jtr  »mU  l»»«»ito  mXb  oeJUilf*  tJff      .n^nMiMt  4al'<t  M  tllv  M* 


f«nd«nt  bunk  hsA  on   J«nui^y  14,  X937«  flX^i  a  >111  la  tb*  Superior 
eo«rt  of  Cook  oounty  to  oorroot  Uio  d««d  from  Frooehsm  to  Buekun 
•o  at  to  roaoTt  It  ao  a  elou4  on  Ui«  lots  is  qu90tlon.     At  that 
tiao  plaintlffi  spoko  to  a  roprooontatiTO  of  th«  <t«f«n<jaiit  with  a 
▼iov  to  haTlng  tho  elou4l  roreovod  from  Ihm  titlo  oo  that  tho  let* 
teuld  1»o  eonT07«d[  In  aeoordauaoo  witA  tho  eontraet  1b  Ma^,  19S<I. 

The  «Tldor;oe  Is  furtiior  to    \h«  offeot    that  the  <lo* 
fondant  was   (mdearoriag  to  hairo  tho  cloud  r«.«vo4  from  tho  title 
to  tho  loto  oo  that  it  oould  oocvoy  the«  to  plalntiiTo,  hut  that 
it  wao  unable  to  do  oo   until   »oa«   tine  in  January,  19 S9,   whon,   It 
apD(paro,   tho  (tofondant  aa4o  a  oottlenoflt  vlth  lueimn*      The  ovidoneo 
further  lo  that  plaintiff a*  oounsel   called  on  tne  htmk*a   reprooon* 
tatifti  a  Bumhor  of  tlKoo  after  February,  193a,   and  doimundod  tho 
return  of  plaintiff* '  Boney. 

Tho  dof«idant*o  positloB  lo  that  when  plaintiff*  called 
at   tho  hank  in  Yobruary,   1V2J,   In  refercsieo  to  the  title.  It  was 
agreed  that  plain  tiff •  would  aot  he  ro<)uirod  to  m&ke  tho  further  pay- 
wont  e  ao  they  eano  duo  until  the  title  was  cleared  and  that  the  do- 
fondant  proooodod  to  elear   the  titlo  and  thereby  plaintiff a  walTOd 
their  right   to  doiband  a  rotuni  of  the  Boney.     There  le  oobo  oll^t 
o»nfllot  in   the  rvidonoo  &•   to  whether  plaintiff*  doiaa^idod  a  re- 
turn of  the  Boney  and  ropudlatftd   the   oontraet  hoforo  January,   1999, 
whoa  plaintiff*'   counsel  wrote  defendant  a  letter,     hut  plaintiff* f 
thOB  oeuncol  tootif led  on  tho  trial  that  ho  had  aado  a  auRhor  of 
opoolflo  demand*  for  tho  return  of  the  aoney,  glvlns  In  detail   tho 
poroono  to  whois  ho  talked  coaeorning  tho  i&atter.     JKono  of  the**  p«r- 

oea*  teatifl4>d,    so   th«>re  is  no   oontradiotion  of  oouAe«l*s  tevtlfi^ony. 
In  view  of  this  fact   it   is  obTlous  tlxat  we  would  cot  h«  warracitod  la 
holding  that  tho  finding  of  the  trial  Judg;*  In  faTor  of  plaintiff* 
i*  asalast  the  nanU'eot  wel(iht  of  th*   oTldeneo. 

The  jud|iB«nt  of  the  kunlcipal   court   of  Chleaso  la 
affirmed. 

AJrrilthBD. 

hBtohott,  l^.J. ,  and  hoSuroly,  J.,  eoneur. 


imiM  i/v     .aoi^«»tft^<  Ai  *#<»^  »<tf  a»  teoXo  a  ««  11  •▼•■•%  9$  bm  •« 

t«  nTiliiiliil^  o*  aimtii  xttrao^  *^itf«o  #1   J*>i-    or   i^oX  ^Af   •# 

.11-^       ,.::>' 91  (X^uttfoa'C  nl  Mil  if  »£tii«   Xt^ecsi  •«  0^  9^  «>X-/«n,;  ««w  #1 

f;--..        ji  4*4.  .:,- -Av;   rtj.«..   **..^   «*,  «»w^^>vv=   4*  wtajBbaeltl^  eiSX 

"fit  »{xi  9Ad3  beui  btf%M9£^  UAV  tUi)  ttAi  liintt  buL  »«ii«  x«^  •<>  ntima 
htrtunr  9t*itiai£lti  X«f»x»ill  Uaa  9Uli  tmJt  ««^Xo  s#  l>»fe*»«otQ  ia»[^iHl'l 
j;t9ilX«  WKOn  «l   yiUfi?     .xsaoM  til^    l9  fnu9»*i  m  hiuta»h  tiS   ftts^lt  tiiniS 

ta  TSi^ai/a  a  «&««  &^i<  ftif  lAtfi  Xjtiti  »dl  no  hoili^**^  X««aff<M  MMl^ 

•ill  Xl<i)»l>  ai  atilrij^  ,  ^:*itt0iii  Hill  'to  n'ctt^*'!  xli  tat  (i*wi«»A  sitisKiti 

•-104  aiTA^t  !•  «aod     .t»ii*tt  ft^f  )|aXa5*aa»o  b*:tfi:4i#  tui  MmUm  9$  %a99fq 

ni  *9#aiai«ir  i»rf  ^^^^  t  aifvirO  ti  Si  ^lAi  !•  wiir  ol 

■Tti^niAX*:  to  1'  -  iti  «£il  to  aB^  -<7  ^*Ai  ^SitblBU 

.•oii«ftxr>  •!(#  t«  t4»i»«  ^MtioAa  •ifi  »«al«#i  •! 

•i  oi^di.  .>  to  itjjM  x«(ix»Jtniai  was  t»  #«»a»ftift  AifV 


HUipCIPAL  C0UB7 


WAISKLOO  IIB0I3T3R  t.Mf. 

▲pp*XX«« , 

▼•. 

WOliim  MKATISa  A  VSI.t'ItATIlO 
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XR.    raSTXGS  0*OOJkli^  OSLXVXRI^  THK  OriKXCtK  OY  TBI  COOKt* 

FX«lntiff  )>ro«ght  tttlt  agftinat  d€f«n<lant  to  rseoTtr 
|M3.aX  «XalJB«d   to  h9  due  »n<t  «wing  for  gootfs.  ir«r««  and  aorobAn- 
dlot  soXd  Mad  d»XlT«r«d  ty  pXminXitT  to  dofondant.     Dofenrftutt   fil«4 
•a  affidavit  of  Korits  donylng  XiabiXlty  and  sot  up   thai  dofwndant 
•rdorod   tho  aorehandloo  from  pXaintil'f  but   that  tha  laerohandla* 
pXaintiff  dellvorad  vao  not  of  tbo  kind  erdorod;   that  dofcniont 
upon  dtoeovorlng  this  fa«t  IsAedlatcXy  offorod  to  roturn  tho  aor* 
•harsdioo  but  pXalntiff  rofuoed  to  aocopt   it;    that  tho  aoreiiaiidlo« 
wa«  ordered   on  oonolt^nnent  and  «a*   to  1»«  paid  for  onXy  in  tha 
•rent  it  vao   ooXd  by  dof«ndant. 

Kay  23,  1930,   tho  eauoo  oaco   or.   for  hearing  on  tho 
roguXor  trlaX  caXX  before  the  court  witnout  a  i^ry,   and  the  reoord 
then  atateo  that  "the  Court  having  heard  the  evldwiee  and  the  argu- 
aenta  of  eounaeX,   tmA  being  fuXly  advised  in  the  prec;i8e8,    entori 
the  foXloving  finding,   to-«iti      TIC?.  COURT  flUm  tSS  X^SUICS  AOAlliSr 
tHB  PLAUTZrr."     And  it  was   oonsidered   and  adjudged  that  plaintiff 
take  nothing  by  ita  auit  and  that  the  defen'iant  recovor  ita  coato 
from  the  plaintiff  and  have  exeoutlon  thtrefor.     on  lioveeibor  22, 
X930,   the  reoord  dlaeleaea,   plaintiff  aovod  the  oourt  to  vacate 
the  judgment  of  Um.y  23rd;    that  the  aotlon  vaa  au stained  and  tho 
Aofendant  prooeeuteo  thia  appeaX. 

Xa   aupport  of  ita  aotioii  to  vacate  the  judgment 
plaintiff  fllikd  a  verified  petition  in  vhio«  it  aot  u»  *Xha%  at 


\ 


THUOO   JA*r 


ftt^S 


28 


J'cuiliae't^fe  if»iii  ««  ita  J^OM  •^.^^ -rt^i.- r     -it^toii^  •Alitor  Id  ilv«frlt1«  a* 

-«Q»  4U(^  BL-SMf^t   ':7  ^nttf'Tto  x:Xr< jr«i.fc«»;^a^  #o«lc  ^ttis  ^aXT»TO»«lh  n4»9*< 

nX^aUXii  SAMS  i>*^hii{,hit  hati  ^%»hl»ao9  •««  St  btu.     «,¥t:  >-HT 

ai<ti>u  tSJt  'Mvooo'x  #iu^jMit*ft  Mii  ijui^  ktm  Sltf*  aSt  ^tf  t<a/r;roa  itiAS 

^^  'n4s»rt'A  no     ,ir#l«t«xU  n^ISiJ^MM  btjkA  I»c»  V!i#Ali»It  t^^  mtrtt 

,Xii»aiqq«  «i(U  ••JM^ftaoi^  Somba9t9li 
Smta^Smi  9dJi  »#««av  ^^  a^liom  ail   10  #'rar:qfi9  p> 


ihtt  time  and  yrl^r  to  th«  entry  %f  th«  aforesaid  jttdgmc«it.   Mid  •* 
aa  indue«m«nt  ttaerofor  tlbe  dofend^nt  r«pr«s«ct«d  unto   ttaio  eeurt 
tliat  it  vouXd  rotum  oil  marohandioo  not  aood  1»y  It  eovorod  by  tbo 
•forosald  causo  and  eat  of  vhleh   said   oause  arose,    and  would  pagr 
to  tha  plaintiff  the  fureJ\ase  prioe  thereof  for  all   said  aerehandia* 
ttsad  by  it." 

And   the  plaintiff  further  says   that  notwltnstandlaf; 
tka  aforesaid  re  >resontQtions  te  the  court,  «n4  ^Ithoui^u  the  jude> 
aeat  was  entered  for  the  said  defendant  upon  suoh' under etandlns;, 
the  said  defendant  has  not  returned  any  of  the  aforesaid  nerohandllss 
•r  paid  any  money  therefor."     This  is  all   that  is  sst  up  in  the  ye* 
tltioa  to  vaoate  the  judi:;A«nt  and   it  is  obTloualy  insuffieiimt.      It 
contradicts  the  r«»eord,  whish  is  aat  allowable,   there  b«»ing  ae 
ehargc  of  fraud  cr  ml  stake  or  lack  of  Icnovled^e  en  the  part  of  the 
trial  court  when  the  judgsent  vas  rer'dered. 

The  record  abave  referred  to ,  which  «ust  be  taken  *• 

absolute  werity,  shell's   that  the  oause  eaane  on  for  bearing  in  r^u* 

lar  order  and  that  the  court  heard   the  eridenee  and  deeided  the 

issues  on  the  nerlts  against  plaintiff.      Jud(i»<int  was  entered  en 

the  finding  and  &r>  exeoutlon  awarded  defendarit  for  its  costs.     This 

cannot  be  oontradioted  by  the  aworaents  of  the  petition,  by  which 

it  is  sou^t  to  show  that  the  case  was  not  heard  by  the  court  at 

all,  but  that  there  was  an  a^coMsnt  between  the  parties  for  tha 

return  of  such  goods  aa  the  defendant  did  not  use  and  a  further 

aipreenent  to  psjr  for  cuoh  of  the  goode  aa  defendant  uised.     Xh« 

record  cannot  be  oontradioted  in   this  way,   luid  the  court  erred  la 

waeatiug  aui  setting  aside  the  judginent. 

Xhe  order  of  the     iiutiioipal   court  of  Chieago  appealed 
fron  is  reversed  and  the  aatter  remanded  with  directions  te  wacat* 
the  order  of  lie'vcE3b«r  22,  1990,   and  to  reinstate  the  judgmuit  in 
fawar  cf  the  defendant  entt^red  hmy  S3,  193Ci. 

RSVBH3ED  AKD  P.ti  ARDBB  IflTH  DIHXCTIOJBS. 
Matohett,   P.   J.,  and  KLC&urely,   J.,   concur. 


^f  i»Xtf««  biw   ,»««tff  •!»!)»•  Ikl«»  «&»l^  to  tcro  l^oft  »Sffi»o  ilto«»««tii» 
^elt)n/<:  '•  Jiiaijalq  eras   ba*. 

Si.      ,tmlitlTlki»&l  Y>X«ui»f7cf»  «i  ii   h«^   ie»A^i>ui  (Mil  o/«04T  ol  AoXlll 

•ii#  b  iM  •snettX?*  «^  h'x««£f  tta§i9  affl  1««$1  Jkoi  ic«&io  fl 

t»  hm't^itm  SAW  iMiR^i^*!;     .niiffMfflr  tft^UUta*  vtiiMt  •ki  no  ••mai 

sin?     .»39«9  sslX.  ««t  iK«&£totd6  jMI»(Ks«ii  tmiitmrntit  tm  htm  '^Itatt  %dt 

ik,iiiyi  >i4  ,j«9illl»<f  »^  to  mftmtatBva  »AUr  %€  te»»l»lJ^'X#n«»  frtf  fanm 

»ji*  <i»l  «»itYifbq  «d9 'aj»»wl<»tf  is»Mi»*'S^  as  mew  ntJ^xiJ  tJiMl  f'uti   ^IIa 
•i^Mttil  0  hsut.  *mu  ion  hlk  tambwufh  »di  u»  iilk«»^  xitiUB  19  etut^n 

»f(X       «Ml*«(    liMCiafft*]^   iM    KbOOt   9^   19   ll9U9    TOU   l(a^    «t    ll»M9»«3|ll 
tti  «>yt'n»  rxwo  *tii  htsm   ,^ir  ftJUU  At  A»#»li6«%lffot>  »a  l^Aaae  fctOAOV 


S494S  / 

JOHK  C,   CAXPBBTBIl  jlbA  CK^CaOO 
7ItL£  AltD  TRUST  GmfASiJ  a»  Truat««, 


TB. 


XiJUIiOfi  C.    HALL  •%  ftl. 


JiOXTH  TOWK   iSTATI  BAlIK,  R*e<»iy«r, 


L.    ALBIEST  STBtAKT, 


Appellant. 


^        Of  COOK,  coukrf. 
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MR.    RUSTICS  C*COi>l.jR  T>SLIVBiaD  tKB  OPIJ.XOS  07  THS  COtmi. 


By  tlii*  at>pffftl  L,   Albert  Stavart  ••#k8   to   r«T«r»»  an 
erd«r  oT  the  Superior  court  of  Cook  county  vhereby  It  was  4«er»«l 
that  ha  pay  913S  a  noath  a«  rant  for  th«  prac&loaa  which  ha  waa  oo* 
•ttpylaf  and  whieh  wara  hainc  foracloaad,   to  tha  rac«lvar. 

Tha  raaord  dlaaloaaa   that  kmy  26,  1930,   ooaiplalnants 
fllad   thalr  bill   to  t»r—X9f  an  Ineutiibraiiaa  an  tha  property.     Tha 
notes  and  truat  4(f4  ifv  axaeutad  by  tha  dafandant  Eleanor  C.  Hall, 
and  Bha  waa  aada  tue  aola  defendant.     July  Idth  aha  fllad  her  answer 
in  which  she  ad^lta  tha  suUilnft  of  the  notes  and  trust  deed  and  aata 
up   that  the  purohase  was  nade  by  her  far  X..  Albert  Stewart,  her  aon* 
in-law,   and  his  wife,  who  isatediately  want   into  possession  of  tha 
prasiaea  at  the  time  they  ware  oonvey^d  to  hrs.  A«dl.     The  bill  waa 
werified  and  July  29,  1930,  en  notion  of  solieitora  for  tha  eoKplain- 
anta,   a  receiver  was  appointed,  natloa  hawing  theretofore  been  eiwan 
to  the  than  aole  defendant.  Xleanor  C.  Hall,   the  ordar  stating  that 
she  was  the  sole  jfsfendant  end  owner  of  the  equity  ^t  red eK.pt ion  and 
in  poesession  of  the  preii^laea  being  foreoloaed.     The  ordar  flnda  da- 
fault   in  tha  payment  of  principal,  interest  and  taxes,    and   that   the 
rente,   issues  and  profits  were  pl«dged  by  tha  Mortgage  aa  additional 
saaurity:   that  the  property  is  scant  and  «a«cair  aaaurity  for  tha 
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km  mrnKKko  .»  not 


.#JI«XX«»4(|4ll 


«HT  Sv- 


m    .XK 


•«•  MTV  «M  ttoki^  ««»Jtiz»Y«r  Kttf  tot  jhiwt  ««  ifficnn  «  fffiXt  '^9  mti  tmiU 
.t;4»vi9»»i  »i^  at  « fc»ttei9«'9re't  ^{xl«tf  •t»v  d9lttw  ham  iflt>^cffle 

ti^ri*ai:i3£9iK«t4»    «0£tJC  ,t£  t^il  fji^    •««oX(}*lt>  l»to»»Y  Oiff 

,  lljbU  .0  iD»a»«XS  #Mibcit^l*i&  »li#^  t¥  ft«#sfd»»»  9ii<»w  frm^k  <3r«irt^  f>rM  •»#•« 
■x«««««i  «•!(  &)«X/1t  «fte  cf#«X  t^tfl>     .i^tttlt«Mlt*h  liX«»i  »^r^  •IMa  «4>#  Mfa  f^fw 

"Hon  iitA  ^itrnvtiQ  txmdlk   .X  101  t»f(  ^  •§«<»  t4i«  *«««filritf(r  «ii9  i««f^   «tt 

•«w  XXl^  «>£{T      .XXaH  .t-xll  as  fe«t)x*'<^tt^«  v^**  t^Jt^^   •w^'  <»^  ^  •»«i«»'n| 
•aJt«X«[iiOd  9ri)  tifl  VTolloXXot  to  o^lioii  ^0   ,0f.9X  (<3S>  t'Ci/^  bos  fc«lllY«V 

$mAi  %tdSmi%  nttftio  <»^   .iXnK  .0  tr*i»«Xil  ,rn»ftti»*t»»  •£•«  miffj  «ftf  tt 
ftcut  ■•ltq«ilMi«  !•  t^-tup*  •'^  ^9  «*(nr«  fran  >flwhfl»t*^  vXtw  •fft  tanr  wHi 

X«««i^tMMi  Ml  •tttiuSiem  »<(*  ^^  I^Sti^Xq  •%•«  titltotiet  ftn*  ••u««X   ,«^a»T 


yajNBMtt  of  the  icdttbtcdness  otcured  lay  th«  tarust  di««d,   ottd  tha 
K«rtli  Town  Stat*  B«Dk  was  appoiat«d  r»«elTttr  wltb  th*  ustt«l  pev«y. 

Aft^rvards,  en  Oatobttr  7,  1930,   asi  or<l«r  waa  «»nter«d 
•B  aotien  of  tht  aeuplodnajoto,   giving;  th«ta  Ict&Ye  to   usaetd  tbt  1»ill 
>y  aaklng  L.  Alls«rt  Sitwart  lUDii  Ibiie  «ife  aefeudur«tt,   and  foir  »tt£^>JMma 
OeteVftr  15,  11)50,   th*  reoetv«r  filed  its  Y*rtfl«d  petition  is  tirhieh 
It  »«t  UP  lRt«!>r  »!!•  tliat  th«  pra&ises  ^eiog  foreeXesed  were  !«- 
proved  with  a  tivelve  room  frasse  houae  ef  three  8tori«»a  and  baaec&wat 
sad  aleo  bf  a  three  car  crA>'>C*i    that  the  reaeosable  rental  value 
««•  1350  a  Konth;   that  kra.  Hall,   the  maker  of  the  note  and  trust 
4««4I  being  foreeloeed,  was,  on  the  date  of  the  appointment  of  the 
reeeiver  and  has  eontinuouoly  einoe  that  dute  resided  in  the 
I»r«Biees  and  is  in  pesseeslon  of  thcoii;    that  th«  receiver  had  de- 
atanded  rent  frt^  her  but  she  refused  t«  pay,  stating  that  the  natter 
vaa  under  the  direction  of  her  selioitor;   the  prayer  was  that  she 
be  required  tc  answer  the  petition  and  to  shew  eaane  why  she  should 
net  be  required  to  pay  a  reasonable  amount   to  the  receiver  a*  rent 
for  the  premisee,     October  20th  she  filed  her  answer  to  the  peti* 
tion  in  whic^  she  set  up  the  appointa»ent  of  th«  reeeiver  on  July 
99th,   the   subsequent  aaendisent  of  the  bill  making  additional  parties 
defendant  at  above  aeutioned,   "and  that  there  was  no  clause  eon* 
tlBuing  said  ree«^ivership,   and  that,  therefore,   the   @aid  receiver 
is  net  new  aoting  as  reosiver;"  that  eh«  has  never  been  in  possess- 
i«a  of  the  pretr.ises;    that  on  SeptOMber  SSth,  193d,   «he,  acting  for 
her  iSaughter  and  1*  A.   Stewart,  her  dau^ter*s  husband,  pttrehase4 
the  promisee  in  iiuestion   from  the   oot&pi^tnant,   Carp«»nter,   and  that 
he  knew  the  purchase  wae  laade  for  Stewart  end  hie  wife  tmA  that 
posseseion  of  the  pre2?:<ises  had  been  iiBUKediately  turned  over  ta 
Stewart  and  his  wife. 

fioveaber  89th  the  order  appealed  fti^m  was  entered, 
whleh  reeites  that  upon  the  miction  of  the  receiver  h,  A.  Btewart  be 


a»Utm  -kin^  uti   »«Xi1   t^rlto^-^  tit*    ,0R9X  ,ai  ittfc^ftO 

*^  •V9«  ft(iB«/£>»«ot  jiai<?tf  fi>si«»-x«i  wii^  i»iii  §^11  #••  #1 

itustt  fo  •>  ^«iU«  »i  •  ;il,tCT©«  «  OaHl  MWr 

«<lt  al  k»htw9Vi»tMh^i»^  9611  i  a  icx^i."3iiiti  i itof  ««tf  ban  w»vt»e*9 

••1^  baa  imwlum'K  »<i9  if  mm   imntit  to  iioX<«*««d<3f'  aX  9i  Iksm  9*mtm»'sq 

T»#4r«Mi  «i(t  fmtit  %ttit»t*   ,ie^  #^   ^»«»'t»«  0d9  iit4  '%j»A  emtt  im»'%  Jk#lMUMl 

tXwt.  »o  *M»Yi*»»*«  5-rtt  to  *«*3!iaii#vK!{«  #^*  ^f  #««  «if«  «eaI«^v  nX  wait 

Vfrltt/i^   £aa^.l^li>%iB  |pXA««  XXl4(   «<fi    '"(L'     r«i^;;t^i»».M    ;rf«i»iUp««4u«t    *ft^    ,KtfC 

-itee  ••1/MX9  «»«  9AV  mxbtif  ^ttu:;  .. '^nniMiEMfli  i»Viotf*  •«  ^nnj^atttl^ 

t?»Tl?i»*ic  fti««   airft    , **Jt«K»lt«if #   «ifl<i..  .  •ifSw^^yi-*'***  J^Xj>«   uiilKifl*" 

-^tt-T^tjff  nJt  f'."'«'i  T#v»n  Md  91U1  ^ju*^  *;^sirX«»»%  ««  iUt«14»ji  won  tfoa  vX- 

n<i.'t   rr.til-in^   »»^   «(»£^X  «tf#tS  v»4fa»»(|»a  »«   fAfU    :««eXi!Bi*tf  wM  1*  mi 

^9•ltn&'(tf<  ,IMlMftiud(  ■*«*»<bujB&  ^«c(  ,,^Kji«»#«   .A   .-1  hmt  «»»ft8itfifr  ««4 

firt^  iMVi  ttiXv  wXA  Mu)  tiU(W»^£i  t(«t  •bmm  «nv  •itAiid'UMi  ftlfr  «•«<  •if 
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ra<|ulr«(S  to  pay  T«Bt  for  th«  |irtari««t  in  itt(»»tlo)B,   »nA  th«  ooiirt 
H&iring  h»%r!3  th«  •▼ldene«,  wad  Stwvart  1>«ing  present  In  oikmi  «eurt« 
fotaad  th«  r«ft«euafi^lt  rental  valu*  of  the  ]s>r«sai«ftg  91^&«00  »  iRonth, 
and  It  wa»  ori!«Ttd  tn*t  9t«vart  pay  thla  ^ontMy,  )}«i;in'ii]ig  tJse  1»% 
of  D«eere^«r, 

Ttt«  oortifie«t»  of  «Yl^1«neo  ohov*  that  «h«n  tho  saotion 
of  the  r«e«iTtr  to  rtn^lre  st*w»rt  t©  T>«y  rout  oftRiO  on  for  h«ariafi, 
8t«iro,rt  a^peojrtd  >y  hl»stlf  an<!  hi«  couns«»l«   «m4  vao  owotb  «nd  t«>«* 
tlfiod.     Hit  tastisony  ie  to  the  fffeet   tH»t  hie  wife,    two  ehildreo 
end  hiruoelf  ccouolod  the  premleeo  and  that  hlo  Bother- in* Imp,   the 
Aefocdest*  ^rs.   Hall,  ftt  tiKO*  aleo  IItoo  in  the  jiroperty.     Tho 
teoticony  of  Qtowart  also  is   to   the  effeet  that   the  reasonahle 
7«ntftl  filue  of  the  $r«sp.ls«s  ic  Kore  th&n  the  ausottttt  tit  «»•  ordered 
to  pAy  ty  th*  eourt.     StevKrt  ir«e  the  only  'eits<!>ea  thut  voe  heord 
OB  the  Kotlen  of  the  receiver,   ansi  it.  ie  ohvlous  that  there  it  n« 
roeaon  why  he  oliould  sot  he  required  tc  pwy  tlie  rent.     There  urae 
default   in  paysent  of  principal,    intereet    c^d   taxes,    and  the  oourt 
found  thitt  the  preisises  were  soant  eeeurity  for  the  lnotui>hrMseot. 

Stewart,   in  support  of  hie  appeal,   oonten^a  that  when 
the  court  pert^ltted  the  eoaplainants  tc  suaend  their  hill  ao  abewo 
stated,   this  autetuatieally  rei;^0Yed  the  reeelver  und  the  reeelvor*t 
power  was  therehy  ter^^dnated.     We  thiah  there  is  ao  «erit  in  thii 
oententlon  aad   that  the  oaoe  of  OdffXl  ▼.  Levy..   507  III.    177,  wliiA 
eouneel   for  Stearart  rolieo  upon,   ie  not  in  point.     It  was  held  in 
that  oaoe  that  where  a  deeree  pr,o  oonfe*igffi  had  \>»9r.  entered  and 
ihoro  was  a  euhsequent  at&endaent   to  the  bill  authorising  the  de- 
fendtmt  to  answer  l>oth  the  original  and  araended  hills,   the   !!>>ffeet 
of  the  order  was  to  yaoate  the  deoree.     there  was  no  deereo  in 
this  ease,  ^ut  a  simple  order  appo lifting  the  reeeiver,   and  it  is  not 
•Yory  order  that  is  ent^tred  in  a  c&se  that  is  raoated  hy  the  amend* 
Mont  of  the  hill.      In  the  instant  case,   so   fnr  as  the  reeerd  'lis* 


,2MDllT««ll  tot    &l«   <»u>««   isrt   X'^   o^   t^XftW^^li  •«ii,^*'X   9#  TATl^ovx   v^it  !• 
•ttit  *JM  «x»««i  tjstv  jboiB  ^£9niau4m  nisi  bm   'U9«ait£l  t¥  Ibt'l&rftqva  tyawte 

•at     .X'ttft^^iQ  «xf;r  nl  IVTIX  Mitt  9«.iai#  #«  (XlitS  .«tM  .ijuitattl*!^ 

•Xtf«!KOB«»t   «<ll    »«£lI    ^9«'ll«   ft«ti    ««    «^    a»Xji    J[t«v*|fi  t9  Xll«9llt«»# 

6»T»lFto  f«v  «{(  ixtisxn  «i{(4   iMdl  f^tiMs  •!  ff>9«i^; Yf  9tft  1«  «i*X«V   X«4»*it 

•«tw  txeielX      .4^«B»Y  «4t  %«€  «#  iNi%l^»^4rB  «4  l9«  &X«t4»  9ii  x^  a«MtS 

•v9iA  ftA  IH4  '(X«4I  (!»(i»«N»  a#  at(Mial«X^<i9i»  •((<)   fc«##JUri«q  ^u»m  •itf^ 

■  ttit  ol  sitaa  0i»  aX  9iu»if#  Moid^  %V     ,^94mixi^-mi  %iS*%«eLi  ■««  xii««4 
ti»Xtlr  ill  VQ^  .y%4J[  .y  Llsthii   in  »««•  fid»  |«fU  »a«  uttUM^asf 

Ikna  Afx^/A^  a«n<;f  ftiut  ot»iP'ie>to,y  ^x<s  »««•«&  m  9««<j«  liii<a  «««»  iAdt 

t!>*tl<f   bHl  (tXXiil  b»^9mmM  km  lAQistTo  9J£^  Jfl*-^  i«wsn«  ^  iimMtmt 

l*A  li  }!  ban   ,t»rl»e»x  mAt  ^al  ^n-t  tf IK*  t«Mo  •X4«i«  «  iuif  ,»««o  ftJUU 

•lia*Mi  «x&  ^tf  ^etfaajiir  sJL  lAifl  ••so  m  aX  f^vxtla*  si  «4iU  ifk%9  xx»r9 

-mil!  Mo»«i  «4f  ••  rmt  99  «••«•  tAitval  •Hi  ml     *U14  tii  f  o  $a»m 


clo8«ft,   th«  ouljr  abenibiirtAt.  to   t^«  liill  was   ttukt  Stewart  and  Ms 
vift  w«r«  M&4«  additioaAX  pArtles  defeudaat. 

A  fuxtlx«r  9oiai  it  «a4«  tl^at  t^e  del'#adant  It  «fltltl«d 
to  hit  day  in  c^urt.     OliviouaXy  tiUt  is  the  Itm,  but  th«  dcfeedant, 
£lt«««rt,   did  Ufinr9  i:%i8  day  in  ecurt;    iu  f^itt  h«  vat  th«  o&Xy  wltntts 
vho  t«atified  on  tho  ha&rlfi«.     Asd  the  I'urthtr  point  s^adt  is  that 
tiaot  the  petition  filad  1»y  tht  rtctivtr  alleged  that  Mrs.  Hall  was 
in  psttsseiea  tsAd  that  Kh«  b«  rsiiuir^d   to  pay  rent,    the  order  re- 
quiring Stewart  to  pay  rent  was  net  warrartted  beeause  the  inetitien 
h&d  not  been  araended.     V*  think  this  oorU«miion  is  equally  vitheut 
substsBce.     %liilt):  it  vouia  hare  besA   the  proper  practice  to  ha-vs 
attended  the  p«titi<»a,  yet  we  tuink  the  order  ai^hi  properly  hare 
Veen  wtered  vithOMt  any  petition  at  all,  merely  upon  emotion. 
Certain  it  is  that  itsy  irregularity,  vuieu  in  no  vay  prejudicially 
afleett  atevart,  eu«hi  not  cause  a  rweisal  of  the  order.      Inhere 
is  no  iterit  in  any  ei  tftsvart's  seatentiottis,  aad  the  order  appealed 
frott  is  affiniied. 

Katchett,  ?.   J.,  and  Ue^rely,  J.,   eenour. 


.^HA^Ml'tdB   lt*ll't««   Lfta4ll#lJttlb«  •&««  •T»«  •!!« 

^jkiif  ^  .i  »&«>«  tnio<i  •ctdiitiit   «t/C*  &a/V     .aatasftrf  c  jif  ftp  fc*lti#ii«'*  ©tfw 
■»M*  XlJSl!  .AT'it  tiPfft  jyw:K»i:X«  "twXi^uAt  «kiU  \^<S'  .^  eoalc 

iiwnd  ni   »9it6»tif  '7»<to'tq  mtit   A»<«»ii  av^m  1^I»v  ruktodTua 


A  TERM  OF  THE  APPELLATE  COURT, 

.v*^       I  third         Febrnpry 

Begun  and  held  at  Otiawa,  on  Tuesday,  the  SEXBHKtel  day  of  (?^IS(?®#f^,  in 

the  year  of  our  Lard  one  thousand  nine  hundred  and  thirty-,one 

within  and  for  the  Second  District  of  the  S/ate  of  IllinoisJL 

Pre3ent--Thei Hon.  THOMAS  M.  JETT,  Presiding 

Hon.  NORMAN  L.  JONES,  Justic( 

Hon.  FRANKLIN  H.  BOGGS,  Justicl 

JUSTUS  L.  JOHNSON,  Clerk, 

E.  J.  Welter 
XXBSSXSXXICILS^IS!^  Sheriff. 


J'A.  6  82" 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
'^  /f  ^z'  3/    the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


General  No.  8848  Agenda  No.   6 

jm:Es  Mcpherson, 

Appelle  e , 

-vs- 

Appeal  from 
ROCKFORD  PUBLIC  SERVICE  COM-  Circuit  Court 

PANY,  a  Corporation;  HUGHES  V/innebago  County. 

PUTNEY"  COI.IPANY,  a  Corporation, 
and  JOHN  R.  FAIRLEfY, 

Appellants , 
Boggs,  J, 

An  action  on  the  case  was  Instituted  by  appellee  against 
appellants  and  one  John  R.  Fairley  in  the  Circuit  Court  of  Winne- 
bago County  to  recover  for  Injuries  claimed  to  have  been  suffered 
in  a  collision  betv/een  a  street  car  of  appellant  Rockford  Public 
Service  Company  and  a  truck  driven  by  Fairley  while  hauling  gravel 
and  cement  for  appellant  Hughes  Putney  Company. 

The  declaration  contains  two  coxmts.  The  first  count 
charges  that  on  September  27,  1928,  "the  defendants  Hughes  Putney- 
Company  and  John  R.  Fairley  virere  operating  a  gravel  truck  along 
Whitman  Street  and  the  defendant  Rockford  Public  Service  Company 
was  operating  a  street  oar  along  north  Church  street,"  that 
appellee  was  riding  as  a  passenger  on  said  street  car,  and  that 
While  appellee  was  in  the  exercise  of  due  care  for  his  o^m  safety, 
"the  defendant  Rockford  Public  Service  Company  by  its  then  servants, 
and  defendants  Hughes  Putney  Company  and  John  R.  Fairley,  so  managed, 
operated  and  controlled  the  said  street  car  and  said  truck  that  by 
and  because  of  the  negligence,  carelessness  and  improper  conduct" 
of  said  companies  and  of  the  said  Fairley  "the  said  street  car 
and  the  said  truck  collided"  and  appellee  was  thrown  with  great 
force,  etc. 

The  second  coimt  charges  that  the  Rockford  Public  Service 
Company  operated  its  said  street  car  at  a  speed  n^ich  was  "greater 
than  reasonable  and  proper,  and  at  a  speed  in  excess  of  fifteen 


,  3  aXXoqccA 


-«v- 


.  aoiis'XuiT'ioO  i3   { 

,YSJflI 

.T.   ,s33oa 

i^anlBSfi  aollsqqc  ^ri   b^^ui  lizai.  Bfiv  esBO   erid"  no  noicfofl  nA. 

-ennlW  lo  tii^oO  JlifOiiO  ©Jfc'    ai:  \-9lTjts'U   .fi  nxlou  sno  feUB  atafllleqqfl 

f>3T:9ll:i/e  naecf  s-tbxI  od-  deffiislo  B«lrtiftni  io*  *xovooei  o*  y^xiwoO  osfld 

otL<5ifi  bio'iAooK  *flsll0qq3  lo  ico  t&^Ti^  e  nsawJ-od  noiailloo  a  ai. 

XsvBTs  -.-^nirpft  oFhiff  ^9lil6^  XfS  nariifi  ^Jojiiw    3  Sxib  -'itiaqmo^  eoivrtee 

•  YXcaqBioD  TfaxtJirl  aexfeiJH  cJ-iisIIeqqa  nol  ^neiaso  f)rts 

d-n0oo  d-aiil  arfT      .eJiUJCo  ow;^   aniBd-aoo  noiifsnsXoef)  siIT 

.Ysn^fu'I  eeifai/H  ajriafirrs'ief)   arid-"    ,62ei   ,  ?S  tscfiisJioa  no  tsAt  aesiBrfo 

gaolB  ifoimd-  lavflig  3  anl^fliaqo  qiqw  vsI-xIbI  .H  oAoJ,  bas.  yxibc[-BdO 

YfleqnoG  oolvrtoa  oilcfi/I  fiio^aloofi  ^xxB^ns^tof)  oil*   JioB  jBeita  noirtj'lxfv/ 

Jfldi-   ",^-991*3  ilo:ti;ri0  xl^ioa  saoIb  tibo  ^sortJa   b  "^al^Bt&qp  asw 

tBxlJ  f)iis   ,TJso   d-Bsita   filsa  co  iss^daeflq  b  aa  snlJijti  aflw  ©ellsffqe 

,Y*9^Be  xiv.o   aid  icl  ©rtso  eijf)  lo  saioiexe  erii-  fti   bbw  eaLL&qnB  ellri* 

, -tni^vrea   ne'^i'  s*Jt  Ycf  Y^WimoO  aoirrsB  oi;I<f//<I  J&ioliooH  JnBbne^efi  exfl" 

,J5dSBiiflxa  OB    ,Y©i^xB^  .a  udoT.  BrtB  -^BqcioO  ic©flJ^if'^^  esilsixH  BiaBbnQl^b  bas 

Ytf  ^Brfo    :Aoint  fiis?.    Jbccn   ico  tosi^ta  fiijsa  aifJ-  f>9lIoTd-floo  Jbns  fiod-flneqc 

"iovbnco  aaqoiqini  finB  aaenaaalsTBO   ,9oxt9Sil:Ia9xi  edj  to  ©a^floed  Jdna 

1B0   d-9©ctd-B  Jaisa  ©rid""  AfalrslBl  fiiBS    eiit  lo  fins  aoJtXLsqnoo  filca  lo 

*B0:r3  diiit  tmctiit  ebw  ©elleqqa   jxt3  "Jbefillloo  ilou-rd"  Jblsa   edt  fins 

.od-e   ,90101 
eolvias  ot£6u^  Iriolaloofl  ©xl*  JbiIJ  aogiBilo  d-xmoo  hnooea  ©xfT 
aed-BS^s"  aov  doxxftr  J&asqa  a  d-s  oao  ^oaiJ^a  btsk  ad-i  fisd^Bieqo  ^aqmoO 
xresd^'ll'i  ic  aeeoi©  at  Laaqa  b  d-a  baa   ,aeqonq  JbnB   alcfanoaasT  iiaxld' 
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miles  per  hour,  and  the  defendants  Hughes  Putney  Company  and  John 
R.  Fairley  operated  said  truck  at  a  greater  speed  than  was  reason- 
able and  proper,  having  regard  to  the  traffic  and  use  of  the  way," 
etc. 

To  s aid  declaration  the  Rockford  Public  Service  Company 
filed  a  plea  of  the  general  issue,  and  appellant  Hughes  Putney  Com- 
pany and  John  R.  Fairley  filed  a  plea  of  the  general  issue.   In 
addition  thereto,  appellant  Hughes  Putney  Company  filed  a  plea 
that  it  did  not  manage,  control  or  operate  said  truck. 

On  the  trial,  appellee  dismissed  as  to  the  defendant  Fair- 
ley.  A  trial  was  had,  resxalting  in  a  verdict  and  judgment  in  favor 
of  appellee  and  against  appellants  for  $2,500.  To  reverse  said 
judgment,  this  appeal  is  prosecuted. 

At  the  close  of  appell'se's  evidence  and  again  at  the  close 
of  all  the  evidence,  separate  motions  were  made  by  appellants 
for  a  directed  verdict  in  their  favor.  These  motions  were  sever- 
ally denied, 

Ih  motions  of  this  kind,  the  court  does  not  weigh;6  the 
evidence,  and  if  it  can  be  said  in  connection  with  the  motion  at 
the  close  of  a  plaintiff's  case  that,  taking  the  plaintiff's 
evidence  as  true,  with  all  reasonable  inferences  to  be  drawn  there- 
from, it  fairly  tends  to  prove  the  plaintiff's  case,  the  court 
would  not  be  warranted  in  excluding  the  evidence  and  directing 
a  verdict.  On  a  motion  made  at  the  close  of  all  of  the  evidence, 
if  it  can  be  said  tliat,  taking  the  evidence  in  its  most  favorable 
aspect  in  connection  with  the  plaintiff's  case,  it  fairly  tends 
to  prove  his  ease,  the  court  would  not  Ire  warranted  in  directing 
a  verdict.  We  would  therefore  not  be  warranted  in  reversing  tbe 
judgment  on  the  rulings  of  the  court  on  said  motions. 

It  is  next  insisted  on  the  part  of  appellant  Rockford 
Public  Service  Company  that  the  judgment  should  be  reversed  as  to 
it  with  a  finding  of  fact.  From  Tdiat  we  have  already  said,  it 
would  follow  that  we  would  not  be  warranted  in  reversing  the  judg- 
ment with  a  finding  of  fact  as  to  either  of  appellants. 


-s- 
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The  record  discloses  tfaat  on  September  27,  1928,  appellee, 
who  was  then  78  years  of  age,  was  riding  as  a  passenger  on  a  street 
car  of  the  Roekford  Public  Service  Company.  Said  car  was  pro- 
ceeding north  and  at  a  point  in  the  intersection  of  north  Church 
street  and  Whitman  street,  a  little  north  of  the  center  of  the 
intersection,  the  truck  in  question  collided  with  said  street  car, 
striking  the  same  at  or  near  the  steps  on  the  right  near  the  front 
of  said  car. 

Appellee  testified  that  he  saw  .the  truck  coming  and  that 
he  got  up  and  the  crash  followed,  and  that  he  was  bumped  back  and 
forth  and  struck  the  outside  wall  of  the  car,  receiving  the  injuries 
for  which  this  suit  is  brought. 

It  is  also  insisted  by  appellant  Roekford  Public  Service 
Company  that  the  verdict  of  the  Jury  as  to  it  is  against  the  mani- 
fest weight  of  the  evidence.   In  this  connection,  counsel  insist 
that  the  motorman  of  said  street  car  was  exercising  ordinary  care 
in  the  operation  of  said  street  oar;  that  at  the  time  it  crossed 
the  southline  of  IThitman  street  and  entered  said  intersection, 
the  truck  driven  by  Fairley  was  from  35  to  75  or  100  feet  east  of 
the  east  rail  of  said  car  track  and  that,  notwithstanding  that  said 
truck  was  approaching  said  intersection  from  the  right,  in  view  of 
the  fact  that  said  street  car  entered  said  intersection  first, 
and  in^view  of  the  location  of  said  vehicles  at  the  time  in  ques- 
tion, that  said  street  car  had  the  right  of  way. 

The  evidence  is  sonEwhat  conflicting  with  reference  to 
the  location  of  the  truck  at  the  time  said  street  car  entered  said 
intersection.  All  of  the  witnesses  on  the  part  of  appellant  Public 
Service  Company  nho   saw  the  collision,  and  all  of  the  witnesses  on 
the  part  of  appellee,  including  appellee  himself,  who  testified  to 
having  seen  the  truck  prior  to  the  collision,  except  Mari^in  Smith, 
testified  that  said  street  car  entered  the  intersection  when  said 
truck  was  frcaa  25  or  30  feet  to  one-half  block  east  of  the  east 
line  of  said  intersection. 

On  direct  examination  appellee  testified:   "The  street  car 
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was  a  'little  south  of  the  curb  line  at  the  oross  street  on  Church 
street  when  I  first  saw  the  truck,  I  think  the  street  car  was 
ioing  pretty  close  to  25  lailes  an  hour.   The  tiu  ck  was  quite  a 
little  sarat  ways  down  the  street.   I  couldn't  say  just  how  far.  It 
looked  as  though  it  was  coming  easy  20  miles  an  hour," 

On  oross  examination,  appellee  testified:   "IThen  I  first 
saw  the  truck  the  street  car  was  about  the  south  side  of  the  inter- 
section and  the  triack  was  about  a  half  a  block  away,  *  *  *  j  watched 
the  truck  closely  all  the  time,   I  didn't  see  the  driver  of  the 
tniok  do  anything  after  I  first  saw  him,  *  *  * 
"0,,  He  just  kept  coming  right  along?      A,  Yes,  sir, 
"Q,  And  he  ran  into  the  street  car?       A,  Yes,  sir. 

*  *  *  The  street  car  slowed  down  before  it  got  to  the  intersection, 
I  heard  the  brakes  put  on  at  the  intersection.  At t his  time  the 
truck  was  quite  a  ways  down  the  street," 

Without  going  into  a  further  discussion  of  the  evidence, 
we  hold  that,  as  to  appellant  Rookford  Public  Service  Company,  the 
verdict  of  the  jury  was  against  the  manifest  weight  of  the  evidence. 

It  is  also  contended  b./  both  of  said  appellants  that  the 
court  erred  in  permitting  appellee's  wife  to  testify  on  his  behalf, 
over  objection. 

This  witness  testified:   "He  painted  the  house  and  pfijrdies, 

*  *  *  He  out  the  lawn,  raked  it,  took  the  entire  care  of  our  lake 
property,  such  as  ontting  the  grass,  raking  it,  putting  the  porch 
screens  on,  and  took  charge  of  keeping  it  in  repair  and  painting 
the  screens.*  *  *  He  took  entire  care  of  himself,  he  shaved  hims>^ 
three  times  a  week  and  dressed  himself.  He  fed  himself  and  cuj} 
his  food.  The  last  two  or  three  years  he  had  no  pier  put  in  at 
the  lake  property.  Before  that  he  always  put  in  the  pier  at  the 
cottage.  After  the  accident  he  bas  never  dressed  himself,  he  has 
never  put  on  his  overcoat,  he  has  never  cut  up  his  food,"  etc. 

She  further  testified:   "I  have  taken  him  to  the  doctor's  in  tie 
car  three  times  a  week,  to  the  osteopath  two  or  three  times  a  week, 
to  the  barber  shop  two  or  three  times  a  week.   I  have  helped  him 
dress.   I  have  put  his  collar  on  him,  I  have  put  his  overcoat  on  him. 
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I  have  cut  up  liis   food.  He  has  never  done  anything  at  the  lake. 
Many  tines  ha  has  not  even  been  able  to  go  up  there." 

It  is  practically  conceded  by  counsel  for  appellee  that 
the  court  erred  in  penaitting  appellee's  wife  to  testify,  but  it  is 
Insisted  that  the  same  character  of  testimony  was  given  by  appellee 
emd  certain  other  witnesses,  and  that  therefore  appellants  were 
not  prejudiced  by  said  ruling.  Vdiile  appellee  and  certain  other 
witnesses  did  so  testify,  the  jury,  on  account  of  the  intimate 
association  of  husband  and  wife,  would  be  inclined  to  give  to  her 
testimony  greater  weight  that  to  that  of  otlier  witnesses.  We  would 
not  be  inclined  to  reverse  this  Judgment  on  account  of  the  error 
in  permitting  appellee's  wife  to  testify,  but  we  hold  that  it  was 
error. 

It  is  next  insisted  by  counsel  Representing  both  appellants 
that  the  proof  with  reference  to  api^ellee's  injuries  was  of  a 
very  unsatisfactory  character,  and  that  there  is  a  serious  ques- 
tion as  to  whether  or  not  appellee's  injuries  were  at  all  seriousi 
The  doctors  \rho   had  examined  and  treated  him  all  testified  to  the 
effect  that  the  symptoms  were  purely  subjective.  ITo  serious  com- 
plaint is  made  as  to  the  rulings  of  the  court  in  connection  ;irlth 
the  testimony  of  the  physicians,  or  of  any  of  the  witnesses  fltb 
reference  to  appellee's  injuries,  except  that  it  is  contended  thl^t 
the  court,  over  objections,  pe]':itted  the  witnesses  to  state  their 
conclusions  as  to  appellee's  ability  to  wait  on  himself,  etc.  To  \ 
■*hat  extent,  the  objections  to  the  rulings  of  the  court  are  well   \ 
taken. 

It  is  also  insisted  that  the  court  erred  in  permitting    ' 
Doctor  J.  P.  Gordon,  aB  osteopath,  to  testify  to  complaints  made 
by  appellee.  This  objection  is  not  well  taken,  in  view  of  the 
fact  that  this  v/itness'  testimony  tends  to  show  that  such  camplain/M 
were  made  when  appellee  was  being  examined  for  the  purpose  of 
treatment . 

It  is  next  insisted  by  appellants  that  the  court  erred  in 
its  rulings  on  the  instructions. 

The  first  instruction  gi-ren  on  behalf  of  appellee  pur- 
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ported  to  set  forth  the  averments  of  the  declaration,  and  to  inform 
the  jury  with  reference  to  the  issues.  Thereafter  certain  instruc- 
tions were  offered  by  appellee  which  directed  a  verdict  In  the 
event  that  the  jury  found  that  appellee  had  proved  his  case  as 
alleged  in  the  declaration.   In  this  connection  it  is  insisted  that 
the  instruction  does  not  correctly  set  forth  the  averments  of  the 
declaration  with  reference  to  the  negligence  charged;  that  the 
averments  of  the  declaration  were  more  or  less  specific,  while 
the  instruction  with  reference  to  negligence  was  quite  general, 
YTe  are  inclined  to  hold  that  this  objection  is  well  taken,  T7e 
would  not  be  inclined,  however,  to  reverse  the  judgment  if  this 
were  the  only  error  in  the  record. 

It  is  also  insisted  that  this  instruction  as  to  the 
second  count  would  lead  the  jury  to  believe  that  if  the  Rockford 
Public  Service  Company  was  operating  its  car  at  a  speed  in  excess 
of  fifteen  miles  per  hour,  that  that  in  and  of  itself  would  be 
negligence.  This  point  is  well  taken,  Stamas  v.  Waakow,  260  App, 
364-367;  Harris  v.  Piggly  V/iggly,  236  App.  392-399;  Stansfiel^, 
V.  I7ood,  231  App.  586-590. 

Counsel  for  both  appellants  further  contend  that  appellee's 
second  and  fourth  instructions  were  not  carefully  guarded  with 
reference  to  the  care  to  be  exercised  by  appellant  street  car 
company  for  the  safety  of  its  pat;sengers,  V/e  do  not  thinlc  the 
instructions  are  as  carefully  guarded  in  this  connection  as  they 
should  be,  sjid  on  a  retrial  of  the  cause  this  objection  is  not 
likely  to  again  o'ccur. 

It  is  also  insisted  that  the  instruction  with  reference 
to  the  matters  to  be  considered  by  the  jury  in  determining  the 
anount  of  their  verdict  should  they  find  for  appellee,  was 
erroneous  in  stating  that  the  jury  "should  take  into  consideration 
all  of  the  facts  and  circumstances  iiaxtaBXK!!iH:B±a;ErsS3ckyztfes::;jiar5c 
sliisjai  as  proved  by  the  evidence  before  than".  This  point  is  well 
taken  as  the  facts  and  circumstances  to  be  considered  by  the 
jury  should  be  limited  to  the  extent  of  tlie  injury  and  the 
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resultant  damages. 

It  is  also  insisted  that  this  instruction  is  erroneous 
in  stating  to  the  jury  that  appellee  might  recover  what  "will  be 
a  fair  compensation  for  the  injuries  he  has  sustained,  if  any,  so 
far  as  such  damages  and  injuries,  if  any,  are  claimed  and  alleged 
in  the  declaration  and  proven  by  the  evidence,"  as  there  is  nothing 
to  show  what  amount  of  damages  were  so  claimed.   This  objection 
is  not  serious,  for  the  reason  the  verdict  is  for  a  much  less  sum 
than  the  amount  claimed. 

Appellee's  fourth  and  eighth  instructions  are  open  to 
the  criticism  that  in  a  sense  they  assume  negligence  on  the  part 
of  the  apoellants. 

It  is  insisted  by  appellant  Hughes  Putney  Company  that 
the  seventh  instruction  is  erroneous  as  to  it  for  the  reason  that 
it  directs  a  verdict  and  is  based  on  the  averments  of  the  declara- 
tion as  set  forth  in  the  first  instruction.   In  view  of  what  we 
have  already  said,  we  think  this  point  is  well  taken. 

It  is  also  insisted  on  the  part  of  the  Hughes  Putney 
Company  that  John  R.  Fairley  was  an  independent  contractor,  and 

hat,  being  such,  appellant  Hughes  Putney  Company  would  not  be 
liable  for  his  negligence. 

The  truck  in  question  was  owned  by  Fairley  but  it  v/as 
loaded  by  the  Hughes  Putney  Company  which  furnished  someone  at  the 
place  where  it  was  to  be  unloaded,  to  give  directions  in  reference 
thereto,  A  number  wei,s  given  to  the  truck,  and  it  had  to  take 
its  turn  according  to  number,  in  getting  its  load,  A  record  was 
kept  with  reference  to  the  nxmber  of  batches  hauled,  etc.,  and  the 
driver  was  paid  accordingly.  The  record  also  is  to  the  effect  that 
Fairley  could  have  quit  hauling  or  the  Hughes  Putney  Company 
could  have  discharged  him  at  any  time.  The  principal  consideration 
in  determining  whether  a  workman  is  an  employee  or  an  independent 
contractor  is  the  right  to  control  the  manner  of  doing  the  work. 
It  is  not  the  actual  exercise  of  the  right  by  interfering  with  the 
work,  but  the  right  to  control,  which  constituted  the  test.  Decatur 
Railway  Co.  v.  Industrial  Board,  276  111.  472-474;  Bristol  f; 
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Gale  Co.,  V.  Industrial  Commission,  292  111,  16-21;  Fianklin  CcmiI 

o 
Go.  V.  Industrial  Commission,  206  111.  329-333;  Amalgamated  Ro;^fing 

Oo.  V,  Travelers'  Ins.  Co.,  300  111.  487-497.  An  independent  con- 
tractor is  one  who  undertakes  to  produce  a  given  result  without 
being  in  any  way  controlled  as  to  the  mailner  by  which  he  attains 
that  result.  Jaggard  on  Torts,  sec.  73;  Amalgamated  Roofing  Co, 
V.  Traveler's  Ins.  Co.,  supra,  497.  The  fact  that  payment  is  made 
by  the  piece  or  the  job  or  the  day  or  the  hour  does  not  necessarily 
control,  where  the  workman  is  subject  to  the  control  of  the  employer 
as  an  employee  and  not  as  a  contractor.  Decatur  Railway  Co,  v. 
Industrial  Board,  supra;  Amalgamated -Roof ing  Co.  v.  Travelers'  Ins. 
Co.,  supra,  497;  Franklin  Coal  Co.  v.  Industrial  Cortmiission,  supra, 
334. 

The  work  in  this  case  was  sijcple,  and  no  control  would 
ordinarily  be  required,  erzcept  to  direct  the  dx'iver  of  the  truck 
where  to  get  the  gravel  and  cemezit  and  where  to  unload  the  sane. 
This  control  was  ezeroised  and,  under  the  holding  in  Decatur 
Railway  Co.  v.  Industrial  Board,  supra,  would  render  the  truck 
driver  an  employee  and  not  an  independent  contractor.  From,  a 
review  of  the  foregoing  authorities  we  hold  that  Fairley  was  not 
an  independent  contractor,  but  was  an  employee  of  appellant  Hughes 
Putney  Company. 

We  are  not  called  on  to  determine  as  to  whether  the  record 
would  sustain  a  judgment  against  appellant  Hughes  Putney  Company  if 
it  had  been  sued  aloae,  for  the  reason  that  a  joint  judgment  must 
be  affirraed  or  reversed  in  its  entirety.  Seymour  v.  Richardson 
Fueling  Co.,  205  111.  77-83;  Nordhaus  v.  Yandalia  R.  R.  Co.,  242 
111,  166-174;  Livak  v,  Chica/,;o  &  Erie  R.  R.  Co.,  299  111.  218-226. 
As  to  the  appellant  Rockford  Public  Service  Company,  the  errors 
above  set  forth  require  a  reversal  of  the  judgment,  and  it  will 
therefore  be  reversed  in  its  entirety. 

Reversed  and  remanded. 
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STATE  OF  ILLINOIS, 


SECOND  DISTRICT  J  I^  JUSTUS  L.  JOHN  SOX,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this^ — . day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  twenty-. 


Chrk  of  the  Appellate  Court 

(88416— IM— 5-28) 


/ 


AT  A/4eRM  of  the  appellate  COURT, 


Begun  and/held  at  Oifctawa,  on  Tuesday,  the  Third  day  of  Frfbruarvl  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  Hhirtv-cjne 
within  and  for  the  Second  District  of  the  State  of  Illinois 
Pre3ent--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
Hon.  FRANKLIN  H.  BOGGS,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

.   <no<     the  opinion  of  the  Court  was  filed  in  the 
■'  1^  i931         ^ 

Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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Gen.' No.  8243  Agenda  No.  3. 

In  the  Appellate  Court 

of  Illinois 

Second  District 

October  Term,  A.D.  1930 

The  People  of  the  State 

of  Illinois,  Writ  of  Error  to  the  County 

Defendant  in  Error,  Oo\art  of  Rock  Island 

vs.  County,  Illinois 

George  Henry, 

Plaintiff  in  Error. 

OPINION  by  B0GG3,  J, 

Plaintiff  in  error ,  hereinafter  called  defendant ,  was  tried 
and  convicted  in  the  county  court  of  Rode  Island  Ootinty,  on  an 
inforniation  charging  him  with  driving  an  automobile  upon  a 
public  highway  in  said  county  while  intoxicpted.   Defendant  was 
fined  ^200  and  costs  and  sentenced  to  the  county  jail  for  thirty 
days.  To  reverse  said  judgment,  this  writ  of  error  is  prosecuted. 

The  record  discloses  thpt  the  defendant,  with  one  Paul  Lamp, 
was  in  a  cafe  in  the  city  of  Rocv  Island  about  five  o'clock  in 
the  morning  of  August  1,  1929.  Three  police  officers  testified 
on  the  part  of  the  People  to  the  effect  that  the  defendant  was  in 
an  intoxicated  condition  while  in  said  ceSe;   th?t  he  wss  unsteady 
in  his  walk,  that  he  spilled  his  coffee  while  eating  his  lunch  or 
breakfast,  and  that  he  and  Lamp  left  the  cafe  and  got  in  a  car 
the  defendant  had  been  driving,  and  started  to  drive  away;  that 
after  he  had  driven  some  100  to  200  feet  he  wps  placed  under  arre^ 
Defendant  denied  being  intoxicated.  He  was  the  only  witness  who 
testified  in  his  behalf. 

It  is  first  contended  that  the  court  erred  in  continuing  said 
cause  from  November  18  to  November  25,  1929,  and  in  allowing  the 
jury,  after  it  had  been  selected  and  before  being  sworn,  to 


.S    .ot     >--;'^fT9gi\ 


Si'Sfi    .'^■-  '  .n^ 


aloniXII  ^o 
0?:PI    .fT.A    .(TTftT  TSdnd-oO 


^JTUToO  art*  ct  TOTrra  ^o  tiaW 


,Blcnlin  to 


fiB  no   ^^i^a^oZJ  bjt.elBl  sLoofi  lo  d-TX/oo  x^auoo  add-  ni  Jbs^foxvnoo  bns 

s  rtoQU  eXidoflJotuB  /ib  juiivlib  dit*  mtd  -air iTaxMiio  nciteonolnt 

aew  *nr,bxT0^9a      .  ^0c^f!Oixo;J■iti  sllffir  ytouco  Jblss  nl  yjswri^lri  ollcfxrcr 

•^;d•'xiric^  lol-  llBl  y;fasjoo  srft   od'  ftsorrstfT^e   ^n«  sij-aoo  bri?  00.9$  bsfril 

^Jbatirodaotq  ai  toti9   to  d"iTW  alrf*   ,  tn?)nr5f>ir{;   blse  ssisvst:  oT     .ayeb 

,qiK6J  Ii/B^  sno  xf^lw  ^^n'\bn9\9b  9d&  ^^Bdt  saaoloetb  ftaoosT  sxfT 

nl  -ioolo^o  BTlt  &vc(iB  JbxiRlal  -^/ooH  to  y*lo  »xfj  nl  9I30  b  xil  br'w 

Jb»lxlj-B9t  s-isoilto  sollocr  ssTilT     .GSei   ,1  ^airwA  to  grrixmoin  sri:t- 

ffl  ai3W  tninbneteb  srf*  t^ri*  tostta  arft  od"  elgos^  srf*   to  i-r?cT  3rf;f-  no 

ybBSJani;  bbw  arf  isht^  ^aleo  bisa  nl  sltdw  aolitbnoo  b9iBotxo&al  nn 

ro  tionuZ  eld  -gaUQQ  qIIl't!  asttoo  airf  b9lll.:ra  arf  tsdi   ,^Ibw  elrf  nl 

xso   s  ni   &org  bna  atao  arii-   rf-lsl  qmsd  baa  arf  d-'^rf*  bns    , taBtjf.said 

&Bci&    ;yBWB  avlTcb  otf-  b^tiBis  has   ^-^iyrtzb  xraacf  bBxf  d-njsbnatab  arft 

Jaa'x:cB  oiabiiir  baoslq  bbw  ari  ^aat  OOS   oi-  001  amos  naviib  bjsd  erf  natlB 

oriw  aaen^lw  yino  ari*  ar.w  aH     .ba*.BoJtxo;tni  srtiacf  balnab  rf^xiBbnataQ 

.llBffacf  aJtri  nl  baitiJ-ae* 
blRB  -gnlijitltaoo  nl  baTTa   tiuoo  arid-   d-eri*  babnedrroo  d-aiit  ai  d-I 
arid-  gxtiwoXIfl  nl  bns   ,6SeX   ,as  TacfmavoM  o*  8X  ■sacfmavol!  moit  aaiXBO 
n&    .n-Tn7,'n    •arrJad'   :^Trtsif    hrfR    fta+O'^rf^t^    r-p<»d'    hixti   tl    'XBit^^    ,VTtft 


seperate  "without  admonishing  them  as  to  their  actions  and  behavior 
during  the  recess  of  one  week." 

On  the  18th  day  of  November,  at  the  time  said  ca\Tse  was 
continued,  the  record  recites:   "And  now  the  jurors  are  catttioned 
by  the  Court  as  to  their  duty,  and  ordered  to  meet  the  Court  here 
on  the  S5th  day  of  November,  1929,  at  9  o'clock  A.  M." 

No  objection  was  made  by  the  defendant  to  spid  adjournment. 
On  November  25th  before  the  jury  were  sworn,  the  St-^t*'s  Attorney 
and  the  defendant  each  str-ted  in  substance  that  there  wfs  no  ob- 
jection to  the  jury.   It  was  not  until  after  the  swearina-  of  the 
jury  that  any  objection  was  made  to  proceeding  with  the  trial. 

"The  separation  of  a  jury  without  consent  is  not  of  itself 
error  and  ground  for  a  new  trial.   It  must  be  shown  that  the  accused 
was  prejudiced  by  the  separation,  and  that  the  jury  were  subjected 
to  some  influence  which  might  have  operated  to  the  prejudice  of  the 
case,"  Flanagan  v.  People,  214  111.  170-180,  citing  J-arzen  v. 
Pedple,  190  111.  81;  CJott  v.  People,  187  111,  ?49;  Adams  v.  People, 
47  111,  376, 

There  is  nothing  in  the  record  in  this  case  even  tending 
to  show  that  the  defendant  was  prejudiced  by  said  continuance.  The 
defendant  is  therefore  not  in  a  position  to  urge  this  assignment  of 
error  with  effect. 

It  is  next  insisted  that  the  coTirt  erred  in  permitting  the 
State  to  call  Thomas  E.  Carr,  a  police  .officer  of  said  city,  for  the 
reason  that  his  name  had  not  been  indorsed  on  the  in-^ormation  and 
no  notice  had  been  given  that  said  witness  would  be  called,  until 
the  morning  of  November  25. 

Even  in  felony  cases  "the  Peor)le  are  not  restricted  to 
the  witnesses  on  whose  testimony  the  indictment  is  returned.  *  *  * 
The  circuit  court,  in  the  exercise  of  a  sound  discretion  and  having 
a  strict  and  im-oartlal  regard  to  the  rights  of  the  community  and  the 
prisoner,  may  permit  such  other  witnespes  to  be  examined  as  the 
juBtioe  of  the  case  may  seem  to  req^Jire."  Peonle  v.  O'Hara,  3'^2  111. 
436-447. 
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436-447. 

The  examination  of  such  witnesses  is  in  the  sound  discretion 
of  the  court,  for  the  exercise  of  which  it  has  been  said  error  can- 
not be  assigned.   Bulliner  v.  PeoDle,  95  111.  394-40S;  Gore  v. 
People,  162  111.  S59-265;  Peo-^le  v.  Ourran,  286  111.  302-311;  People 
V.  Bundy,  295  111.  322-330;  Peor^le  v.  O'Hara,  siipra,  447, 

The  record  fails  to  show  that  any  reoxiest  was  made  hy  the 
defendant  or  his  counsel  for  a  list  of  the  ivitnesses  thr.t  would  be 
offered  on  the  part  of  the  People.   This  being  a  misdemeanor,  and 
not  a  felony  case,  no  error  resulted  from  the  action  of  the  court  in 
permitting  said  witness  to  testify.  Peo-ole  v.  Madruh,  226  Ad-d.  27-30. 

It  is  next  contended  that  the  court  erred  in  the  ad.mission  of 
testimony  on  the  part  of  the  People.   In  this  connection  it  is 
insisted  that  the  court  erred  in  -Dermitting  the  State  to  develoi? 
that  the  defendant  was  in  company  with  the  said  Paul  Lamt),   The  de- 
fendant hinself  testified  on  direct  examination  that  he  was  with  Lamp, 
and  that  Lamp  had  been  drinking  and  hR.d  requested  the  defendant  to 
take  him  to  his  home.  The  de^^endant  is  therefore  not  in  a  position 
to  urge  the  admission  of  said  testimony  as  a  gound  of  reversal. 
Even  though  the  defendant  had  not  gone  into  the  matter  himself,  there 
was  no  error  in  such  ruling.  The  fact  that  the  defendsjit  wps  in  the 
cafe  in  company  with  Lamp,  and  that  he  left  the  cafe  and  entered  said 
automobile  with  him  was  so  connected  with  spid  transaction  ss  to  be 
a  part  thereof.   The  court  did  not  err  in  this  ruling.  People  v, 
Scott,  261  111.  155-170. 

It  is  also  insisted  that  the  court  erred  in  permitting  the 
Strte's  Attorney  to  cross  examine  the  defendant  with  reference  to. his 
whereabouts  preceding  the  time  th^t  he  had  been  seen  in  said  cafe. 
One  of  the  questions  asked  the  defendant  by  his  counsel  on  direct 
examination  was  with  reference  to  his  associption  with  Lamp,  and 
was  as  follc^s: 

"Q.  Had  you  seen  him  any  time  during  the  evening  before? 
A.  No,  not  all  day."  j 
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The  period  covered  by  the  direct  examination  wprrsnted  the 
cross  examination  complained  of.   In  Chicago  City  Ry.  Co.  v, 
Greecb,  ?07  111.  400,  at  page  402  the  court  eeys: 

"A. witness  may  be  cross  examined  p.b   to  his  direct  testimony 
in  all  of  Its  bearings  and  as  to  whatever  sroes  to  explain  or  modify 
or  discredit  what  he  had  said  in  his  first  examination," 

There  w?s  no  substantial  error  in  the  ruling  of  the  court 
in  this  connection. 

It  is  also  insisted  that  the  court  erred  in  its  rulings  on 
the  closing  argument  of  the  State's  Attorney,  the  record  fails  to 
disclose  the  remarks  objected  to.   The  defendant  is  therefore  not  in 
a  position  to  successfully  urge  this  assignment  of  error.  People  v. 
Weisman  ,  296  111.  156-162;  Hickman  v.  People,  137  111.  85-80; 
Daxanbeklar  v.  People,  93  Aop,  553-555. 

It  is  also  insisted  that  the  evidence  is  not  sufficient  to 
support  the  verdict  and  judgment.  Three  witnesses  testified  on  the 
part  of  the  People,  to  the  effect  thst  the  defendant  was  intoxicated 
at  the  time  he  was  arrested.   The  only  testimony  in  denial  thereof 
was  that  of  the  defendant, 

"A  reviewing  court  in  a  criminal  case  is  not  wrirranted  in 
disturbing  a  verdict  or  reversing  a  judgment  of  conviction  on  the 
ground  that  the  evidence  is  insufficient  to  convict,  unless  the 
verdict  is  ualpably  contrar^'-  to  the  weie-ht  of  the  evidence,  or  the 
evidence  is  so  unreasonable,  improbable  or  unsatisfactory  as  to  justi- 
fy a  reasonable  doubt  of  the  defendant ' s  guilt .   Peofle  v.  Jarecki, 
291  111,  80;  People  v.  Thompson,  3S1  111.  594."   People  v.  Hicketts, 
324  111.  170-178. 

The  evidence  fully  warranted  said  verdict  ajid  judgment.  The 
court  did  not  err  in  so  ruling. 

It  is  also  insisted  that  the  judgment  should  be  reversed  for 
the  reason  that  counsel  for  defendant  states  th^t  since  said  trial 
he  has  ascertained  that  one  of  the  jurors  was  over  65  years  of  age. 
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It  is  conceded  that  this  did  not  aptje^r  on  the  trial,  and  th?t  no 
objection  was  made  to  this  juror.   No  proof  of  any  character  was 
offered  in  substantiation  of  the  defendant's  assettion. 

Even  if  the  record,  by  proper  proof,  disclosed  th?t  one  of 
said  jurors  was  past  the  age  of  65  years,  unless  said  juror  were 
challenged  for  cause,  th^t  fact  wonld  not  render  the  verdict  and 
judgment  erroneous.   The  maximum  age  limit  for  jtiry  service  is  not 
a  disqualification,  but  a  privilege,  which  may  be  claimed  by  the 
prospective  juror.  Davison  v.  People,  90  111,  2:^1-525;  People  v. 
Goffman,  338  111.  367-371.   This  assignment  of  error  is  not  well 
taken. 

It  is  also  insisted  that  the  court  erred  in  refusing  to  give 
defendant's  first,  second  and  third  refused  instructions. 

The  tendency  of  defendant's  first  and  third  refused  instruct- 
ions would  h?ve  been  to  h-ve  caused  a  disagreement  on  the  t>art  of 
the  jury.   The  court  therefore  difl  not  err  in  refusing  said  instruct- 
ions. People  V,  Lardner,  296  111.  190-194. 

Defendant's  second  refused  instriction  is  as  follows: 

"A  person  has  the  right  to  resist  an  unlawful  arrest,  and  may 
defenc?  himself  r'gainst  assaults  made  upon  his  person  by  an  officer  or 
other  person  seeking  to  arre?t  him  illegally  and  without  color  of 
authority." 

The  evidence  disclosed  thrt  defendant  was  properly  arrested, 
and  there  is  nothing  in  the  record  to  show  that  any  unnecessary  force 
was  used  in  connection  with  the  same. 

Finding  no  revprsible  error  in  the  record,  the  judgment  of  the 
trial  court  will  be  affirmed. 

Judgment  affirmed. 
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STATE  OF  ILLINOIS, 

SECOND  DISTRICT  I^  JUSTUS  L.  JOHN  SOX,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  my  ofBce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this -'^^J  of 

in  the  vear  of  our  Lord  one  thousand  nine 


hundred  and  twentv- 


Clerk  of  the  Appellate  Court 

(88416 — IM— 5-28) 


A  TEMt^  JBflE  APPELLATE  COURT,  < 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  Third  day  of  February,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-one, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
Hon.  FRANKLIN  H.  BOGGS,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff.       ^  D  0  I  .A.  S  3  3 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
■  '•-  1^    ,co\       the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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Gen.  No.  8304  Agenda  Ro.  42. 

In  the  AT3T)ellE'-te  Court 
of  Illinois 
Second  District 
October  Term,  A.  D.  1930. 
Bert  B.  Tucker, 

Plaintiff-Appellee , 
vs.  Appeal  from  Circuit   Court  of 

Brady-Waxenberg  Company,   a  Rock  Island  County, 

corporation, 

Defendant-Appellant, 

OPINION  by  HOGGS,  J. 

An  action  on  the  case  was  instituted  by  appellee  against 
appellant  in  the  circuit  court  of  Rock  Island  county,  to  recover 
damages  for  injtiries  received  by  a-opellee,  caused  by  appellant. 
The  declaxation,  as  it  stood  at  the  time  of  the  trial,  contained 
three  counts,  each  of  which  averred  due  care  on  the  part  of  appel- 
lee and  negligent  conduct  on  the  part  of  appellant  in  the  operation 
of  its  truck,  which  it  was  pverred  was  the  proximate  cause  of 
appellee's  injuries.  A  jury  was  waived,  and  it  was  stipulated  that 
appellant  was  guilty  of  negligence  as  charged.  The  only  question 
before  the  cotirt  was  as  to  the  amount  of  appellee's  damages.  The 
court  assessed  the  damages  at  $1200,  and  rendered  judgment  therefor. 
To  reverse  said  judgment,  this  appeal  is  prosecuted. 

On  September  12,  1929,  while  axiuellee  was  standing  at  the 
corner  of  Seventh  avenue  and  forty-fourth  street  in  the  city  of 
Rock  Island,  he  was  struck  by  the  front  wheel  and  fender  of  appel- 
lant's truck,  and  was  knocked  down  on  the  sidewa„lk.  Appellee  was 
injured  between  the  knee  and  hip  and  on  the  knee  and  ankle  of  the 
right  leg.   The  driver  of  the  truck  took  ax>-pellee   to  the  hosnital, 
where  he  was  treated  by  Dr.  Koivun  until  September  30,  1939,  ?t  which 
time  he  was  discharged.  He  was  next  treated  by  Dr.  DeSilva,  his 
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family  physician.  There  was  a  puncture  wound  on  the  upper  third 
of  the  thigh,  and  a  contusion  of  the  right  leg  and  foot,  and  a  swell- 
ing under  the  right  knee.   Appellee  returned  to  work  fifteen  days 
after  the  aocident,  and  continued  to  work  regularly  thereafter. 
During  the  time  he  was  not  working  he  received  one-half  of  hie  reg- 
ular wages.   He  was  a  machinist,  thirty-six  jeers   of  age  at  the 
time  of  the  trial. 

It  is  contended  on  the  part  of  aiDiDellant  for  a  reversal  of 
said  judgment  thrt  the  damages  were  necessarily  based  in  large 
part  on  the  testimony  of  Dr.  DeSilva  to  the  effect  that  appellee's 
injtiries  were  of  a  permanent  character;  that  this  testimony  was 
based  on  subjective  sjnnptoms  and  was  largely  of  a  speculative 
character.   Oounsel  for  appellee  in  his  brief  and  argument  concedes 
that  this  point  is  well  taken  as  to  certain  of  Dr.  DeSilva' s  testi- 
mony, but  insists  thp.t,  this  being  a  trial  before  the  court  without 
a  jury,  it  is  presumed  that  the  court  considered  only  the  competent 
evidence,  and  that  the  competent  evidence  in  the  record  is  sufficient 
to  sustain  the  judgment,  citing  Palmer  v.  Menden  Brittania  Go,  188 
111.  508-518;  Olark  v.  A'aggoner,  283  111.  199-206;  Allen  v.  McGill, 
311  111.  170-178;  Morgan  v.  Hatl.  Trust  Bank,  331  111.  182-192; 
Rosengren  v.  Mfgrs.  Natl.  Bank,  220  App.  608-614.   Oounsel  for  at)T3el- 
lant  concedes  that  the  law  is  as  stated  by  appellee,  but  insists  that 
the  competent  evidence  in  the  record  fails  to  disclose  that  appellee 
redeived  any  permanent  injury,  and  that  the  judgment  is  grossly  in 
excess  of  a-opellee's  actual  damages. 

Dr.  P.  A.  Bendixen  testified  on  behalf  of  appellant  that 
he  specialized  in  bone  and  joint  surgery;  that  he  made  a  physical 
examination  of  appellee  on  June  7,  1930,  and  also  made  an  ex-ray 
examination  of  him;  that  "the  first  test  that  was  made  in  relation  to 
the  flexing  of  the  right  knee  and  the  left  knee.  By  actual  measure- 
ment the  left  knee  flexed  135  degrees  and  the  right  knee  flexed  135 

play 
degrets  bringing  the  flexed  muscles  into/and  body  muscles  extend- 
ing the  knee  without  any  pain  elicited,  but  the  patient  acted 
in  perfect  condition.  Patient  was  asked  to  extend  his  knees  in  a 
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Btraight  line  and  extended  both  knees  in  an  equal  extension,  showing 
there  was  no  limits  on  extension.   The  patient  ■ks.s   then  requested 
to  stand  on  one  leg  and  bend  to  the  floor,  flexing  the  ankle  to  about 
150  degrees,  the  leg  then  being  flexed  at  an  angle  t^  the  thigh  and 
the  thigh  brought  to  a  right  angle  to  overcome  equilibrium.   That 
was  done  to  the  right  leg  and  the  petient  experienced  no  pain;  and 
stood  on  knee  atx'^  put  leg  out  to  the  side  and  no  pain  experienced  on 
the  opposite  side.   I  asked  the  patient  if  it  caused  any  pain.  He 
said  it  did  not  and  these  tests  indicated  there  was  no  swelling,  no 
adhesion  and  the  muscles  subjecte^^  were  working  and  the  joints  them- 
selves were  not  producing  any  interference  and  if  there  had  been  any 
thrombus  a  person  could  h?ve  gone  through  these  tests  without  elicit- 
ing pain  either  facial  or  verbsl.   It  is  my  opinion  that  the  man 
has  no  pain  and  will  not  hpve  in  the  future." 

Dr.  Koivnn  testified  that  he  examined  appellee  on  September 
12,  1929,  pnd  "found  a  slight  laceration  or  puncture  would  on  the 
upoer  third  of  the  thigh,  about  the  size  of  a  nickle.  There  was 
very  little  bleeding  pnd  no  vein  was  Elacerated.   There  was  a  con- 
tusion of  the  tight  leg  and  the  right  foot.   I  drepsed  him  for 
about  t^^o  weeks  and  discharged  him  on  September  30,  19?9,  to  return 
to  work,  October  1st,  which  he  did.   My  treatments  consisted  of 
just  ordinary  dressings;  I  found  no  hard  indurated  swelling  of  the 
external  saphenous  vein;  there  was  so"ie  swelling  ?t  the  side  of 
the  puncture  on  the  thigh  with  no  definite  sign  of  any  thrombus. 
I  could  not  see  where  there  was  any  permanent  disability.   From 
the  results  of  the  examination  there  wps  no  functional  disuse, 
the  parts  had  recovered  and  were  in  good  shape.   There  is  nothing 
in  the  condition  of  the  right  leg  to  cause  oain  or  suffering  at 
this  time.   -Then  I  examined  the  plaintiff  in  the  f?ll  of  1929 
I  did  not  find  any  danger  of  embolism  resulting  from  the  wound 
and  it  was  my  opinion  thrt  embolism  would  not  follow.   From 
statistics  the  hazard  of  embolism  is  very  small  and  as  time  ensues 
after  the  happening  of  ^n   accident  chances  of  embolism  decrease, 
I  at  no  time  suspected  a  thrombus  in  this  case." 
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Dr.  DeSilva  had  testified  on  behalf  of  appellee  to  the  effect 
that  he  saw  appellee  first  on  October  8,  1939,  when  he  made  his  ex- 
amination, end  "fo\md  a  hard,  indurated  swelling  of  the  external 
saphenous  vein  under  the  right  Vnee,  with  gome  discdlbration  and 
oedema.  There  was  no  injury  to  the  bone.  I  saw  the  plaintiff 
every  other  day  and  sometimes  three  or  frar  days.   On  the  third 
visit  there  was  a  gradual  lessening  of  the  swelling  which  has  been 
about  the  condition  more  or  less  nv   \i.ntil  the  present  time.   The 
pain  accompanying  such  an  injury  is  sometimes  slight.   The  reduction 
of  the  spelling  was  all  that  could  tte  determined  objectively.   The 
other  symptoms  being  purely  subjectively;  the  condition  of  the 
patient's  leg  on  the  fourth  visit  could  cause  a  dull  aching  pain. 
On  subsequent  visits  there  was  no  difference  in  treatment.   There  is 
a  slight  hardness  of  the  external  saphenous  vein." 

Upon  being  asked  if  there  was  any  apparent  injury,  the  doctor 
answered:   "No,  it  is  hardly  perceptible,  but  extremely  hazardous, 
yet  would  not  be  sho-^Ti  by  any  means  of  physical  examination.  X-rays 
would  not  show  the  condition  I  described."    Over  objection,  he  also 
stated:   "My  own  opinion  la  that  the  inj\iry  may  be  permanent  and  will 
persist  through  life.  That  is  as  far  as  human  judgment  goes."  Over 
objection,  he  further  testified  that  apxjellee  "wi"'l  reqiiire  further 
medical  services  for  troubles  that  will  come  as  a  direct  result  of 
these  injuries  to  his  vein."  He  was  a^ked  this  question:   "As  he 
grows  older,  have  you  an  opinion  as  to  whether  that  pain  will  be 
greater  or  less?"  His  answer  was,  "it  may  be  either  greater  or 
less."  He  was  also  asked:  "Are  you  able  to  sa.y  with  reasonable 
certainty  whether  or  not  the  r)laintiff  as  he  grows  older  will  suffer 
other  dajmage  as  the  result  of  this  injury?"  Over  objection,  he  an- 
swered:  "Yes."  He  further  stated:   "My  opinion  is  that  the  danger 
of  emboli  is  great  and  continuous  throughout  his  entire  life.   By 
emboli  I  mean  the  obstrijction  of  the  vascular  system  as  the  result 
of  a  plug  carried  in  the  blood  stream.   The  rei^ult  is  the  heart  may 
become  gaJigrenous  and  the  seijtic  emboli  in  the  blood  streain  cause 
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sudden  death.   The  infected  tissue  hreaking  off  the  lining  of  the 
heart  will  get  in  the  blood  stream  and  life  be  immediately  ended." 

Without  quoting  further  from  the  testimony  of  this  witness, 
it  is  clepr  th?t  it  was  speculative  in  character,  pnd  not  proner  to 
be  considered  in  estimating  appellee's  damages.   L^tith  v.  Chicago 
U.  T.  Co.,  244  111.  344-250;  Kimbrough  v.  Chicago  City  Py.  Co., 
272  111.  71-76;  Lyons  v.  Chicago  City  Ry.  Co.  258  111.  75-80;  Boss 
V.  Illinois  C.  R.  R.  Co.,  321  kvx).    504-513;  O'Donnell  v.  Snyder, 
331  A^TD.  581-583. 

'.Vhile  it  is  assumed  th^t  a  court  does  not  consider  incompetent 
evidence,  where  there  is  sufficient  competent  evidence  to  sustain 
a  finding  and  judgment,  ':^e  hold  that  the  competent  evidence  in 
this  record  does  not  warrant  a  judgment  of  $1300.  The  evidence  dis- 
closes ths^t  appellee's  injuries  were  not  serious.  The  total  amount 
inciirred  for  doctor  bills  and  medicines  did  not  exceed  |110.   Appelle  « 
retiirned  to 'his  work  within  fifteen  days  after  his  injury. 

Ordinarily,  where  the  damages  are  unliquidated,  if  the  review- 
ing court  determines  that  they  are  so  excessive  thpt  the  judgment 
can  not  stand,  the  judgment  is  reversed  and  the  cause  remanded.   In- 
asmuch, however,  as  this  cause  was  tried  by  the  court,  ^e  have  deemed 
best  to  affirm  the  judgment  on  remittitur.   If  a  remittitur  of  |600 

is  entered  within  twenty  days  from  the  filing  of  this  or^inion,  re- 

is 
ducing  the  judgment  to  |600,  the  same/to  stand  affirmed;  otherwise 


to  be  reversed  and  remanded. 


Affirmed  with  remittitur;  other- 
wise reversed  ?nd  remanded. 


" . b&bn^ .  vis tstbdn 


-^rrf?itTQf<lf{;.    Srft    #.:..':•"'+    .=>r f,i.-r.-..'=^riri.<    n.-    a'-'s    T-sifd"    iJ-aCi^  fit^in.'i r.  :■  &9b    &%isr\     ,_ 


STATE  OF  ILLINOIS,         ]  ' 

SECOND  DISTRICT  J  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  ofBce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this ^ '^'^^  °' 

in  the  rear  of  our  Lord  one  thousand  nine 


hundred  and  twenty- 


Clerl-  of  the  Appellate,  Court 

(88416— IM— 5-28) 


Begun  an 


AT  A  TERM  Oj:  THE  APPELLATE  COURT, 


^Tuesday,  the  Third  day 


ebruar] 


the  yea^^f  our  Lord'  one  thousand  nine  hundred  and  thirty- 
within  and  for  the  Second  District  of  the  State  ofi Illinoi 
Present — The  Hon.  THOMAS  M.  JETT,  Presiding  Justice 

Hon.  NORMAN  L.  JONES,  Justice. 

Hon.  FRANKLIN  H.  BOGGS ,  Justice. 

JUSTUS  L.  JOHNSON,  Clerk. 

E.  J.  V^ELTER,  Sheriff. 


,  in 
)ne. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
,„  j_         the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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father  and  n«xt  friend, 
SktI  OoliMon, 

ar5r»ell««,  Af»g«fll  fmn  th«  CJlrertlt  l->\wrt 

v««  of   vlnn«bRgo  Oemnty. 

n?>clcf(^rd  Publlo  3*»yvlo«  Oriwrinny, 
a  oorp^ratlftn, 

•p'^ftllant, 

Jon«i»,  Ji 

frae^wm  vJolerifln  reoverad  n  ^n^^im&nt  for  $1900.00  •nrt 
ooata  ?rffftln«t  Rookfor*!  Pttbllo  servlrw  l'>Br>Rny  on  Rooj^unt  rsf 
pera^nnl  Injuries  r'verrail  to  h^fVft  been  jmstaincd  by  him  In  a 
ccslll«lon  bfltwean  an  aut^Boblla  In  which  he  nnw  riding  »nd  a 
hue  oimed  by  the  de^enlnnt. 

The  (»lliei'>n  ocr^wred  nVy^tit  nlnw-thlrty  ->♦  clock 
In  the  womlng  r>n  JmIj  ^th,  10"^*,     Pln!ntlff»e  lo«r««r  jaw  ^as 
fr«ot'«red  nnd  h«  lotit  ten  teeth.     He  wn*?  a  ralnrtr,   r-'leynwi  years 
of  age,   wuX  In  the  fmtrth  rt^^'*^  -t   «»ohool .  -s  a  r>ae«!eni?er 

In  the  front  eeet  of  n  m-ltrp  f'Tstowoblle  then  being:  drlvMi  by 
hie  atxnt,  Lenora  (Jrltehflelfl,     Three  either  t)er^<»ne  irere  rldlnf 
In  the  bao^  neat.     The  plnoe  of  the  aool«1ent  ??' «  at  the  Inter- 
eeeti'^n  of  fifteenth  Avenvte  ^n-l  ttafiiiollp.  fjtreet  In^thi^  'Tlty 
of  Hookford.     Fifteenth  Avp'mv  '^jrt  and  wewt  and  Ha^olla 

Street  rune  north  and  south,      rhn  autowablle  wae  b<^lnn*  driven 
weet  on  Plfteent'  Avenue,     The  hue  •^nrt  tumlnr  frrna  Kasmolla 
Street  eaet  Int-^  l^lfteenth  Avenue,     Thf!  rel^^tlve  posltl-^ne 
of  the  btie  end  the  autowjbllp  awl  th^l-  >««--«'*+*"*  '—»dc 
Ip  In  dlemste. 

Thft  tentlmoiqr  ehowe  thnt  Junt    'efore  the  oolllelon, 
plaintiff  ranched  foT  and  ottempted  to  set  the  c»!a«»r;?eno7  brake 
on  the  RTitoMobllR,     thuder  the  present  reoord,   It  oennot  be  enld 
that  the  pi  flint  Iff  "r-^tr  s-ullty  of  contributory  neerllcr^nee,  or  th«t 


nS8 
,ftrp*9 let    IxnX 


^ 


^rr«        .  laiVPfliMc  rt.«yBf>X<>C  frjw»©Tt 

tr  ;frmrr  atnqwt*  ©p-iv^eB  nildftt  Mct:*oo5I  tirftin'??'?  «»*BOf) 

/»  nl  trlii  x-'  biiril!\trttf9  rmscf  ftvrf  r,t  (mnf^v^.  fttiiutnl  Zsar^t^f^ 

a  hftti  ^^bH  »«»»  f  ■  .*Mcor*< 

Vfoitl^Mr  ♦irJ*''!?  ^»jtrjr»vA  ttttt—t^ty^  f'tttt  tun*  *••**•' 

•6««fTa  »vit^q«9Y  Yl*<f#  Aon  •licfeorrtir/ 


he  wnff  mt  In  the  «x«rolf?<»  of  f!n«  f^^re  f-^r  hie  own  9e»fety  ?  t 
and  prior  to  thp  colll«?l'in.     The  tentlmrtny  on  the  ppirt  '^'^ 
tJlnlntlff  WRiB  etifflolent   to   remtl-e  r   flrtVfalTslon  of  thf> 
tr»  R  jury,  ftn'<  It  wonli  h-y«  b««r.  er.  ^.h«*  cmirt  t 

dlrectod  n  ver^l'^t. 

The  trlnl  court  r)r-)T)#rly  refu«ted  to  r.*filt  In  svldimo* 
three  rhotojira'^he ,  offered  by  defendant,  eho-^lng  the  Me 
lonatid  at  a  oertaln  nolnt   In  M«{mollp    street.     Plaintiff »   ^i*- 
nensew  denied  that  the  Imp  ntopped  Ft  ilnt  an^   ''r'endant'e 

wltneesee  did  not  aecree  an  to  the  tooatlon,     Photograph??  talcen 
lon^  after  nn  f'ocldent  eho  <ld  not  be  atwltted  In  evidence,  rm- 
leise  the  proof  Is  reasonably  clear  that  the  wltnntlon  nt  the 
tlmp  they  were  taken  i«  trabetantlally  the  ?nwe  '  '   the 

tiae  of  the  aocldent.      (Wabaeh     .      .      ^.   v.   '^srrell,   79  111. 
508|   Iroqtwls  Fiimroe  OoBr^eny  v.  iioarea,  191  111.  :    ^i    - 

V.    Mop^^    Jlty  ny,  Co.,  m^  111.  Apr.,  r^sr*.) 

^omlnint  1b  arde  of  r5l)!>lntlff  •«r  #lri»t  plven  In-^tnictlon 
on  three  f^oundhii   fittrrl|!.  becmjere  It  falle  to  T>artlcT3l^rl?re  all 
of  the  flleaente  neoepsar""  to  be  considered  In  detertnlnln*?  wh*it 
Of»re  «ho''ld  h' re  been  oxerolsed  by  the  plaintiff,   a  child 
eleven  yearn  of  «i^|   eeoond ,  becmiee  It  nemssee  the  Inf^lvldunl 
nerlls-ence  of  the  de-fendant'*  driver  an'^  aleo  the  oonblned 
nenrllfrenoe  of  the  defendant •*  driver  and  Lenors  Orlte>'field, 
the  driver  of  the  atitoaiobllej   and  third,  becn^ipe  11  the 

Jury  to  the  deolaratlon  t-^     soertaln  th«^  nrtvire  and  oharaoter  of 
the  neellffenoe  charged. 

Ae  to  the  flret  trro'-in',   It  i$?  aoprrent  th-^t  the  Instruc- 
tion doeo  not  mifflolently  ^-'rtio^ilnrlsse  all  of  the  elenenta 
neoeeeary  to  define  the  <-•  -e   rr^-   !':•'»-'  of  thp  ^^Irlntlff;   b~it 
whatever  defect  there  i*  in  this  vmrr  ^T9<li.  by  Instruction 

numbered  7  j?lven  on  beh^^lf  -»f  •'-he   •?©  enrlant,  which  f-jlly  sets 
oxxt  all  of  the  eescntlali;* 


.   rlniCi.  ^iTcqr  ana 
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An  tf^  the  n^.c-^-n'^  t^r  nn;,   th»»  ini»tr^iction  cnoluita 
with  t"h<*  f'^lloorlTW?  r>hRrff«j    "An-^  If  you  fturth^r  bellpv©  from  r 
r>repon<1«rPTie«  of  th«  <*rlrt«»ne«  tlif«t  Pf««man  (Jolftmnn  w!>»  InJTxred 
on  aocotmt  of  th«  ne  ll.^eTJO*  of  th«  ?!©fen<lpnt,   aa  ohpr^ged  In  the 
deeloratlon,  or  on  floooxint  nnd  by  reason  of  the  combined  negli- 
gence of  the  eervajit  of  the  defen'^rn^  nni  Lenora  Orltchflelrt, 
then  you  will  find  for  the  plelntl      .         ;ieth«r  -^r  not  the  In- 
•tr^ietlon  oontalnc  en  aemmptlon  thnt  the  servant  of  the  de- 
fendant vrrie  In'^lrldnnlly  necplls-ent,   »e  ohnrared  In  the  deolf5i»a- 
tlon,  there  le  no  room  to  ^en'r  «•  instruction  noeltlvely 

aemnee  ooablned  ne^tllffende  of  the  defendant's  eervnnt  and 
Lenora  Orltohfleld, 

It  le  conoeded  that  the  r)lnlntlff  vj:!?  injnre'l  In  the 
colli plon  between  the  defen-^ent'e  hue,  driven  by  Its  servant, 
and  the  «xatoaobllf>  driven  by  tenorn  Orltchfleld.     Then  If  their 
rroiablned  n#»p:llpenoe  be  aeeiine'  ^^tntetlon, 

there  c^ild  be  no  eeoarie  froa  «  verdlot  In  behalf  of  the  r>lAln- 
tlff.     lottrte  are  not  '1leTy»eed  to  reo  'Ire  abeolnte  and  teohnioal 
acmiraoy  In  Inetmetlon*,   ■f'-^-r  -th-  -if ten  ^efofit  the  enie 

of  juetloe.       wt  eo  l.onp-  ?'*  '>nr  ??y't,prTj  ->t   ^nrlsn>r  »denoe  reotdree 
the  court  to  Inetr'iot  the  jury  ne  t">  the  law,  It  arviirt  be  pre^- 
«umed  thfit  the  Instr  lotlone  n-e  follo-Ted,  especially  where 
they  art  directory.     Xf  thle  Inetniotl"^  '»•  «  follows'     -^  *e 
mu9t  y)Tmfirm%  It  »"«,  the  jury  wae  tol',  siptt*»r  » 

that  the  coablned  neglljS'enee  of  thf»  defendwit's  e^rvant  and 
Lenora  Orltohfleld  had  be«n  '•j^tabllshed  by  the  evl-^ence.     iMoh 
Inetruotloni*  ae  thle  hve  been  uniformly  held  t^  '^-^nstltiite 
revorelble  error,      {kn'^trrnnn  r.    loor*,  100  11..  .   1     ; 

M,   »  0,  :•!,  r  .        .    /,  Haler,  10  .      .^r*.  586|   Moreen  v. 

evlller,  TH".  Ill,  Arjp.   308j   Orlfenhan  v,    thlea«r-^ 
■:    111.   590;    'toOf1<?  V,   n.    '5.   «-      ,      ,      .        .,    '50€!  111.    ?17.) 
At  to  the  Imnr&prlety  of  referring  th"  j^ir-  to  the 
''eolaratlon  to  neoertaln  It?  r-ver^pnte  or  ohnrgee,  we  n^fid  to 


«»f.i' 


on.'siirftfst' 


»^r'' 


f  ^^>  f  Wifl^r 


•  Ali 


■r-ivlTU-- 


olt«  ?>iily  on*  ^f  th«  '«n«y  Of>8«>«  tipon  the  anbjeot.     (Krlo^-ftr  v, 
A.   S,  ,«      .      ,      ,     •">.,  "^43  111.  544.)     While  ln«tntotlon«  which 
do  mak9  euoh  refer«no«  h^^re  b««n  fremx«t5lily  erltleis!«d  rmd 
shoTtld  no*  "b©  (?!▼•»»  wtlll  we  h  ve  n^vsr  veverseA  a  jiKipifflwnli 
•olftly  for  thRt  error. 

The  sfoond  In-'trtcrtlon  glv^en  on  behnlf  of  the  nlRin- 
tiff  1»  tubject  to  auoh  of  the  crltlolfffli  which  hae  betn  mnde 
inffalTiaii:  the  flrrt  ln»tr"'^t< --.     Tt  «h^ '1  ^  "-^t  '^"■^«  >'*«>'^  ^^w-r, 
In  itr  ■n'**»nent  for«. 

"h*"  thlrrt  Injutyiotlon  rlvm-i        ~   -  '->mvef1  Irs  '-emler 
V.   I.     !.    ".   '-'.   an.,  393  111.   'i->4, 

'"'©oa-Tse  of  the  Inllnstert  ermrp,   the  jnijr'ient  Is 
rev  rwad  and  rasinn'^ed, 

ReTPrse?!  and  re!nGn<^«d. 
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STATE  OF  ILLINOIS, 

SECOND  DISTRICT  ]  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this ^ '^'■^y  °^ 

in  the  year  of  our  Lord  one  thousand  nine 


hundred  and  twenty- 


Chrl-  of  the  Appellaie  Court 

(88416— IM— 5-28) 


^^ 


AjfA  TERM  OF  THE  AI|PELJ 


Begu^  and  heldyat  Ottawa,  on  TuesdaK  the  Thirfi  day  of  February,  in 
year  jpf  our  Lord  one  thousand  nine  hunAred  and  thirty-one, 
within  Xnd  for  the  Second  District  of  the/State  of  Illinois'. 
Present — The  Hon.  THOMAS  M.  JETT,  Presiding /Justice . 
Hon.  NORMAN  L.  JONES,  Justice. 

Hon.  FRANKLIN  H.  BOGGS,  Justice.  ^  .,,  ^  ^'^ 

JUSTUS  L.  JOHNSON,  Clerk.     ^  O  U  X«ri.»  \J  tJ  O 
E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
W-ih?   1  ,-  the  opinion  of  the  Court  was  filed  in  the 

Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


.Tsuoo  aTAjjaqqA  hht  lo  mhst  a  ta 

ni  i\fijBuicf9l  lo  ^Bb  bixrlT  sriJ-    ^-^sbesuT  no    tJSWBiJ-O  J-js  blari  bn£.  iiu-gaO. 
^^no-\i1idi   bns  bsibnirri  anin  bn^euocii  ano  fcioJ  iifo  Id  1-89^  arii 
:ai;oniIII    lo   sifiiS  sri*   lo   d^oiiieid  bnoosS  arid-  loi   bns  nirid^xvr 

.soxJ-euL   ^nibLseil    ^TTSL    .M  eAMOHT    .noH   sriT — driefc     .^ 

.ooi::!'i0L    ^  aSMOL    .J  MAMflOM   , /loH 

.soid-BuL    ,83308    .H  MIJSHAHl    .  noH 

.jli9lD   ,W03WH0L    .J  auTauL 

.1lLi3d3   ^HSTjaW    .L    .a 


no  :d-xw-ocr  ^abi£wi9cH£  d-£rid-  .aaHaaMaMafl  ti  sa 

grii    ni    £)9lxl    e£w   J"ii/oO   9rid-   lo  noxnxqo  arlJ' 

eeiu^il   bn^  ebiow   grlJ-    ni    ^iiuoO  bise    1o    eoxllo   e'lIisIO 

'.iiw-oi    tsniwollol 
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HARRY  H,  BALDWIN,  FOR 

THE  USE  OF  OHARLSS  F. 
WARD. 


Appellee 


V8. 


WILLIAM  W.  HIXSON  AND 
STELLA  G.  HALL, 

Appellants, 


Agenda  34. 


Appeal  from  ttie  Circuit 
Court  of  Winnebago  County, 


JETT,   P,   J. 

This  action  of  debt  on  a  replevin  bond  was  instituted 
by  Harry  H.   Baldwin  for  the  use  of   Oharlee  F.  lard,   a|)pellee, 
against  William  .?.   Hixson  and   Stella  G.   Hall,    aT)r)ellants.      The 
replevin  bond  w?s  in  the  usual  form.      It  provided,    aak^n^  other 
thinTs,    that  Hixson,   the  rjlaintiff   in  the  rerjlevin  gu.it\\  shoiild 
pay   "all  costs  and  damages  occasioned  by  the  wrongful   suing  out 
of   s?id  writ  of  rcTjlevin,"      The  only  iten  claimed  by  appellee 
in  this   suit   is   attorneys'    fees  for  the   attorneys  of  Ward  in  the 
replevin  suit.     A   jury  was  waived  and  the   ca\Tse  was  heard  1:57 \the 
court  with  a  findin';  in  f ^vor  of  apt)ellee  and  against  the  app^l- 
lants  for  $300.00  damages  as  attorneys'   fees  and  appellants  pro- 
secuted this   appeal. 

The  replevin  stiit   in  wiiich  the  b-^nd  was  given  and 
declared  upon  in  this  cause  was  instituted  by  Hixson  against  Ward 
for  the  recovery  of  an  automobile.      The  replevin  suit.w^s  tried 
in  the  Circuit   Court  of  Winnebago  County  tipon  a  stipula^l^ion  of 
facts  with  a  finding  in  favor  of  Hixson.     On  appeal  to   thl®  court 
it  was  found  that  Ward  was  the  owner  of  and  entitled  to  tfeljte  possess- 
ion of  the  automobile  and  the  judgrjent  of  the  CItc  ^it   Coi^t  of 
Winnebago   County  was  reversed  and  the  cause  remanded  for  f-^irther 
proceedings  not   inconsistent  with  the  ooinion  of  the  Apr)ellate  Conrt 
and  for  hearing  on  the  question  of  damages  in  accordance  with  th6 
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stipulation  of  the  -pprties,  Hizson  v.  /prd,  254  111.  Apn.  505. 

In  the  Circuit  :iourt  of  'Vinnebago  County  on  the  trial  of 
the  replevin  suit  among  other  things  it  wps  stiriulpted,   "It  is 
further  stipulated  and  p.greed  by  and  between  the  parties  hereto, 
that  in  the  event  the  court  shall  find  for  the  defendant,  0,  F. 
Ward,  and  shall  order  that  possession  of  said  ct  be  delivered  to 
him,  that  the  defendant  shall  have  the  right  to  submit  to  the  court 
without  a  jury  the  iss-ies  of  damages,  if  any,  which  may  hpve  been 
caused  on  account  of  the  replevin  of  the  automobile  in  question, 
and  either  party  shall  have  the  right  to  introduce  such  competent 
evidence  on  such  an  Iseue  of  damages  as  he  shall  see  fit." 

After  the  reversal  of  the  caxise  by  the  Apuellcte  Oourt 
further  oroceedings  were  had  in  the  Circuit  Oourt  of  V/innebago  OoTinty 
based  upon  the  above  stiuulation.  On  the  hearing  in  the  Oircuit 
Court  a.  finding  was  had  assessing  the  dasiages  of  "i^rrd  at  the  sum  of 
$714,50.   The  court  recited  in  its  findings  an^^  in  its  assessment 
of  damai^es  the  following:  "Being  the  fair  cash  market  value  of  the 
automobile  in  question  on  January  7th,  1928,  including  all  interest 
at  the  r^te  of  54  for  the  loss  of  the  use  thereof,"   Thereur)on  'fard 
moved  the  court  to   include  in  the  aspessment  of  §aiid  damages  a 
reasonable  amount  as  and  for  his  attorney's  fees,  and  the  court 
stated  that  it  di-'  not  have  jurisdiction  to  enter  a  judgment  to 
include  attorneys'  fees  either  under  the  law  or  under  the  stipula- 
tion made  between  the  narties  hereto."   No  at)peal  was  taken  from 
the  judgment  of  the  Circiit  dourt  assessing  the  damages  at  |714.50, 
and  the  refusal  to  assess  any  dajaages  for  attorneys'  fees. 

It  will  be  observed  from  an  examination  of  the  stipulation 
that  it  was  ai?reed  by  and  between  the  narties  to  sa.id  cause  that  in 
the  event  the  court  shonld  find  for  the  defendant  ^.7ard,  and  should 
order  -oossession  of  the  car  delivered  to  him,  tha.t  he  sho^ild  "hrve 
the  right  to  sitbmit  to  the  court,  without  a. jury,  the  issue  of 
damages,  if  any,  which  may  h^ve  been  cs.v-.eerl   on  account  of  the  rer)levin 
of  the  automo-oile  in  question,  and  either  party  shall  h?ve  the  right 
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to  introduce  snch  comp'-tent  evidence  on  giacli  an  issue  of  damages  as 
they  shall  see  fit."   The  stipulation  wag  broad  enough  to  include 
all  damages  that  might  aocr'ae  by  reason  of  the  wrongful  suing  out 
of  the  replevin  suit,  and  gave  each  partv  to  the  cause  the  riis-ht  to 
introduce  such  competent  evidence  on  the  issre  of  damages  as  he 
sho^i-ld  see  fit  to  introduce.   e  are  of  the  opinion  thst  under  the 
stipulation  the  court  should  h?ve  assessed  as  a  part  of  the  damf^ges 
of  at)r)pllee  his  attorneys'  fees,  and  having  failed  to  do  so,  if 
appellee  was  not  satisfied  with  said  findiner  8n<\   judgment,  he 
should  have  a-o-oealed  therefrom.   The  court  had  full  jurisdiction  " 
by  virtue  of  said  stioulation  to  assess  all  the  damages  which 
appellee  was  entitled  to  receive  , 

^!e   think  ^-oellee  misconceived  his  remedy  when  he  brought 
suit  on  the  bon'^  and  that  the  judgment  of  the  trial  court  should 
be  reversed. 

Judgment  reversed. 
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STATE  OF  ILLINOIS, 

SECOND  DISTRICT  J^^'  I,  JUSTUS  L.  JOHXSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  trne  copy  of  the  opinion  of  the  said  Appellate  Conrt  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this '  ^^  ° 

ill  the  year  of  our  Lord  one  thousand  nine 


hundred  and  twenty-- 


Clerl-  of  the  Appellate  Court 

(88416— IM— 5-28) 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held^at  iittaw/,  or^^esday,  the  Third  day  of  February ^^tn 
the  year/ofydfcr  LordN^i(e  thousand  nine  hundred 
within  and  /or  the  Seeon^  District  of  the  Stat 
Pre sent- -The /Hon.  THOMJ^=^.  JETT,  Presiding  Jusl^ce 
Hon.  NORMAN  L.  JONES,  Justice. 
Hon.  FRANKLIN  H.  BOGGS,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk.  j 

E.  J.  WELTER,  Sheriff. 


260  I.A.  6  33'^ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
fin,,-,  the  opinion  of  the  Court  was  filed  in  the 

MAR    17    tO':;f  ^ 

Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


General  Huraber  8?J^6  Agenda  Jltunber  27 

FRED  EHRENHART,  ) 

Appellee,  1       Appeal  from 
vs.  )  Circuit  Court  of 

FRED  MCGUIRE,  .)  Knox  County,  Illinois. 

Appellant     ) 

BOGGS ,  J . 

A  ppellee  instituted  suit  before  a  justice  of  the  peace 
of  KnOX  county  to  recover  for  services  rendered  appellant.  Appel- 
lant filed  a  counter  claim,  and  a  trial  was  had  before  a  jury, 
resulting  in  a  verdict  in  favor  of  appellee  for  ^92.4=2.     Judgment 
wag  rendered  thereon.   On  appeal  to  the  circuit  court,  a  trial 
was  had,  resulting  in  a  verdict  and  judgment  for  said  amou.nt  of 
•^9?. 43.  To  reverse  said  judgment,  this  appeal  is  prosecuted. 

The  only  assignment  of  error  argued  is  thf.t  the  verdict 
is  against  the  manifest  weight  of  the  evidence.  Appellee  testified 
that  he  was  s   brick  'lason  and  that  during  the  years  1P25  and  1936 
he,  with  his  helper,  did  certain  work  for  appellant;  that  he  kept 
an  account  of  his  work  and  of  the  amounts  -Daid  him,  and  that  there 
was  a  balance  due  him  of  $92,42.  ,  This  testimony  was  admitted 
without  objection. 

Appellant's  counter-claim  was  for  5300.  His  testimony 
was  to  the  effect  that  h«  had  overpaid  appellee  something  over  $300, 
but  that  on  account  of  the  suit  being  brovight  before  a  justice,  he 
reduced  his  claim  to  said  amount.  Appellant  also  testified  that  he 
kept  a  book  account,  which  he  offered  in  evidence,  together  with 
certain  checks,  etc.,  which  he  had  paid  to  appellee.  He  further 
testified  that  appellee  did  not  p?cy  the  helper,  but  that  the  helper 
was  paid  by  apioellant . 

Appellee  and  appellant  were  the  only  witnesses  who  testi- 
fied.  Their  evidence  is  conflicting.   If  the  jury  believed  the 
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teetimony  of  appellee,  he  was  entitled  to  recover.  Two  juries 
have  heard  the  evidence,  and  both  have  found  for  apoellee  for  a 
like  amount.   The  trial  judge  in  the  circuit  court  saw  and  heard 
the  witnesses,  and  denied  the  motion  for  a  new  trial  and  entered 
judgment  on  the  verdict.   In  this  state  of  the  record  we  would  not 
hewarranted  in  digturMng  the  verdict,  unless  we  are  ahle  to  say 
that  it  is  Tianifestly  against  the  weight  of  the  evidence.  Pit)er  v. 
Andricks,  209  111.  564-566;  French  v.  French,  215  111.  470-473. 
From  an  examination  of  the  record,  as  set  forth  in  the  abstract,  we 
are  not  nrepared  to  say  that  the  verdict  is  against  the  manifest 
weight  of  the  evidence.  Other  errors  were  assigned,  but  were  not 
argued.   T^ey  are  therefore  talcen  as  waived. 

For  the  reasons  above  set  forth,  the  judgment  of  the 
trial  court  will  be  affirmed. 

Judgment  affirmed. 
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STATE  OF  ILLINOIS,  ^^^ 

SECOND  DiSTHicx  J      '  I,  JUSTUS  L.  JOHXSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  :s  a  trne  copy  of  the  opinion  of  the  said  Appellate  Conrt  in  the  above  entitled  cause, 

of  record  in  nay  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this ''"'^' 

in  the  year  of  our  Lord  one  thousand  nine 


hundred  and  twenty- 


Clerk  of  the  Appellate  Court 

(88416 — IM— 5-28) 


VT   A  TBPM  OF  THE 


LATE  COURT, 


Begun  and  held  At  Ottawa,  on  Tuesday,  t hie  Third  day  of 

the  year  oj   our  Lord  one  thousapa  nine  hundred  and  thirty-one 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
Hon.  FRANKLIN  H.  BOGGS,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


2601  A.  6  33 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
.,«Q  ,)  K  .no4      the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


General  Ntunber  8305 


Agenda  Itmber  43 


JOHN  P .   McOONIIELL  , 

apoellant 

▼s. 

HARRY  0.  CHAMBERS,  CAROL I IE 
McCOMELL,  FIRST  NATIONAL 
BAHZ  OF  GALESBURG,  ILLINOIS, 
a  GorTDoration,  ARTHUR  NELSON, 
THOMAS  POOLE, 

appellees. 


Appeal  from  the 
Circuit  Court  of 

Knox  County,  Illinois, 


Jett,  P.  J. 

Appellant  filed  a  bill  in  the  circuit  court  of  Knoz 
county,  setting  forth  that  on  January  1,  1924,  autjcllant  and 
appellee, Harry  0.  Chambers,  entered  into  a  co-partnership  for 
the  wholesaling  and  retailing  of  grain  and  feed;  that  anvellsnt 
and  Gh8,Tnbers  each  contributed  the  su-m  of  |5,500  toward  the  capital 
Invested  at  the  time  they  entered  into  said  co-uartnerehip;  that 
appellee, First  National  Bank,  was  the  depository  bank  of  said 
partnership,  and  that  on  July  3,  19^6,  t)rofitg  hpd  accrued  in 
said  business  and  were  on  de-oosit,  amounting  to  about  |3,500; 
that  in  addition  thereto  a  large  amount  of  grain,  feed  and  stock 
in  trade  had  been  riflid  for  and  was  the  nrooerty  of  said  -oartner- 
ship;  thpt  apuellant  and  Chambers  "each  drew  from  said  biTsiness 
the  sum  of  $30  uer  week  for  his  living  exoenses;"  that,  up  to 
July  3,  1926,  appellant  and  Chambers  botight  and  sold  merchandise 
and  drew  checks  on  said  bpnk  account;  that  on  or  about  sa,id  date, 
appellee  Chambers,  Caroline  McOonnell,  appellant ' s  wife ,  and 
appellee  bank  "conspired  to  deurive"  appellant  of  'lis  rights  in 
respect  to  said  partnership  funds  and  on  said  date  spid  b?ink 
refused  to  honor  a,  check  dra^ui  by  apuellant;   "that  on  or  about 
March  4,  1936,  comolainant  gave  to  his  wife  a  bill  of  sale  of 
his  interest  in  the  said  business;  that  said  bill  of  sale  was  made 
and  delivered  to  complainant's  wife  to  preserve  -peace  and  cuiet 
in  his  home;  that  there  was  no  consideration  therefor,  and  none 
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existed;  that  said  Caroline  licOonnell  never  was  given  and  never 
took  or  demanded  oossession  of  the  said  "business;  that  the  said 
bill  of  sale  *  *  •  should  be  held  for  na.ight;  that  on  July  3, 
19?6,  oomtjlainant  was  ousted  from  said  business  and  all  parti«- 
ipation  therein  by  said  Harry  0.  Oia-ribers,  and  has  since  been 
denied  any  right  therein;  that  Harry  0.  Chambers  and  Caroline  Mc- 
Donnell are  squandering  and  exhausting  the  said  partnership^,  that 
said  Harry  0.  Chambers  and  the  First  National  Bank  have  refused  to 
make  settlement  with  co-^nlainantj  that  since  July  3,  1936, 
Caroline  McOonnell  and  Harry  0.  Chambers  have  taken  possession  of 
the  said  business  and  raade  large  collections  and  refused  cora- 
plainant  access  to  the  books  of  account,"  etc.;  praying  that  a 
receiver  be  appointed  and  that  a  restraining  order  be  issued, 
enjoining  appellee  bank  from  paying  out  said  psjtnership  fttnds. 
Said  bill  also  prayed  for  an  accounting,  and  "that  a  '^rit  of 
injunction  issue,  directed  to  Karry  0.  Chambers,  Gproline  Mc- 
Oonnell, the  First  National  3?nk  and  Arthur  Nelson,  restraining 
them  and  each  of  them  from  collecting  any  of  the  debts  due  and 
owing  said  firm,  and  from  using  any  of  the  co-partnership  funds 
to  his  or  her  own  use,"*  etc. 

A  ppellee  Chambers  filed  an  answer,  in  Thich  he 
admitted  said  partnership,  but  averred  that  in  March  1936,  appellant, 
with  his  (Chsnbers')  consent  "sold  and  transferred  all  of  his 
interest  in  said  partnershi-o  and  all  assets  thereof,  for  a  valuable 
consideration,  to  his  wife,  G?roline  IlcConnell;  that  since  said 
transfer,  he  (Chambers)  and  Caroline  McConnell  are  operating  said 
business,  and  that  said  business  is  not  insolvent;"  that  the  partner- 
ship between  Chajnbers  and  appellant  "was  dissolved  with  full  know- 
ledge and  consent  of  John  P.  McConnell;  that  the  new  firm  cajne  into 
possession  of  said  biasiness  and  a.ssets,  and  have  since  conducted 
the  same." 

A  n  answer  was  filed  by  Caroline  McConnell,  in  which  she 
admitted  the  -oartriershir)  between  appellant  and  Chambers  but  averred 
that  a  part  of  the  funds  invested  by  her  husband,  belonged  to  her; 
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"  that  John  P.  McGonnell  was  guilty  of  the  excessive  use  of 
Intoxicating  liquor,  and  says  th?t  he  used  partnershi-o  funds  with- 
out accounting  to  his  partner;  that  in  the  winter  of  1936  she  told 
him  it  would  be  impossible  for  her  to  live  with  him  lonsrer  as  his 
wife;  that  her  husbrnd  told  her  he  did  not  want  to  have  any  separ- 
ation and  that  he  did  not  want  any  dissolution  of  the  partnership 
filed,  and  that  he  then  admitted  that  she  was  "oart  owner  of  the 
asset?  which  had  been  put  into  the  partnership  business  by  him; 
that  in  the  latter  nart  of  February  1926  complainant  agreed  with 
her  that  if  she  would  not  start  any  r)roceedings  for  a  divorce  or 
separate  maintenance,  snd  that  if  Harry  0.  Ohatnbers  would  not 
start  any  proceedings  to  dissolve  the  pajrtnershir) ,  and  in  consider- 
ation of  the  money  which  she  had  in  said  biisiness,  and  that  she 
would  assume  and  nay   the  indebtedness  for  which  John  P.  McGonnell 
was  liable  in  connection  with  the  said  business,  he  would  tra.ns- 
fer,  assign  and  convey  to  her  all  of  his  interest  of  every  kind 
and  character,"  and  that  appellant  did  then  and  there  "execute 
a  bill  of  Bale  of  all  his  interest  in  said  partnerahit?  to  her.^ 
She  further  avers  that  ^he  and  appellee  Oha^rbers  toolc  possession 
of  the  business  and  have  conducted  it  since  said  time;  th^t  she 
had  assumed  said  indebtedness  for  which  John  P.  McOonnell  was 
liable;  thi=t  appellant  "was  emoloyed  by  said  firm  at  '*30  -oer  week 
so  long  as  his  services  were  satisfactory;"  that  on  July  3,  1926, 
appellee  Chambers  in-formed  ao"ellant,  with  api^ellee  Caroline 
McCon-ell's  consent,  that  his  services  were  no  longer  needed  in 
said  business;  that  on  July  3,  1926,  apioellant  came  to  said  olace 
of  business  and  informed  Cha^abers  that  he  had  sold  his  right, 
/^itle  and  interest  to  one  Thoraas  Pool,  and  dcianded  that  Pool  be 
let  into  possession  of  the  one-hplf  of  ssid  partnershir)  and  its 
business. 

Appellee  bank  answered,  setting  forth  that  on  July  3, 
1926,  there  was  a  deposit  to  the  credit  of  Ohaabers  S~.   McGonnell 
of  about  13245.67;  admitted  that  it  had  been  directed  by  appellee 
Charabers  not  to  honor  any  check  drawn  by  apoellant,  and  that  it 
did  so  refuse  to  honor  such  checks. 
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The  cause  was  referred  to  the  master  to  trice  the  evidence 
and  to  rer)ort  the  same,  together  with  his  conclusions  of  law  axd 
fac*.  The  master  took  and  reported  the  evidence,  pnd  found  the 
material  facts  substantially  as  set  forth  in  the  answers  of  apnellees 
Chambers  and  Catherine  McOonnell,  and  recommended  that  said  bill  be 
dismissed  for  want  of  eciity. 

The  grounds  relied  on  by  apoellant  for  a  reversal  of  said 
decree  are  substantially  as  follows:   First,  thet  Catherine  Mc- 
Oonnell had  agreed  Wtth  him  that  if  he  would  transfer  to  her  by 
bill  of  sale  his  interest  in  said  rjartnership  btisiness,  she  would 
not  file  a  bill  for  divorce,  but  would  continue  to  live  with  him. 
Second,  that  there  was  no  consideration  for  said  tra.nsfer:   Third, 
that  said  transfer  w^.s  not  executed,  and  could  not  be  maintained 
as  a  gift. 

The  evidence  discloses  and  the  master  found  that  appellant 
had  been  drinking;  that  his  wife  had  threatened  to  leave  hira,  and 
that  she  had,  at  the  instance  of  appellant,  agreed  to  live  with 
him  orovided  he  would  cease  drin''':ing;  that  appellant  was  emoloyed 
by  Ilrs.  McOonnell  and  by  appellee  Chambers  at  a  salary  of  530  per 
week,  aiid  that  he  worked  for  said  wage  until  about  the  firet  of 
July,  1926;  that  some  time  in  June,  1926,  appellant  had  a^ain  begun 
drinking  to  excess  and  that  Chambers,  with  the  consent  of  Mr??. 
McOonnell,  had  notified  hira  that  his  services  were  no  longer  desired, 
on  account  of  his  drinking.   So  far  as  the  evidence  discloses,  there 
is  nothing  to  show  that  Mrs.  McOonnell' s  -ororaise  to  continue  to  live 
*ith  appellant  if  he  would  cease  drinking,  was  not  made  in  good  faith. 

It  is  only  necesBf^ry  to  say  that  appellant's  second  con- 
tention, to  the  effect  that  there  was  no  valid  consideration  for 
the  execution  of  said  bill  of  sale,  is  not  well  taken.   It  is  con- 
ceded that  the  bill  of  sale  set  forth  that  Mrs.  McCoimell  assumed  and 
agreed  to  pa?/  some  |1,450  of  indebtedness,  evidenced  by  notes  signed 
by  appellant  and  Mrs.  F-cOonnell.   This  constituted  a  sufficient 
consideration.   McFarlane  v.  Smith,  107  111.  33-43.   The  ^nere  fact 
that  said  transaction  was  between  husband  and  wife  does  not  change 
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the  rule,  especially  where  the  interests  of  third  parties  pre  mt 
involved,  the  law  being  that  husband  and  wife  may  contract  with 
one  another,  and  such  contracts  sre  enforceable.  Hughes  v.  IJoyes, 
171  111.  575-533;  Ayres  Jlatl,  Bank  v.  Barker,  887  111.  182-188; 
Luthy  &  Co.  V.  Paradis,  29^  111.  380-386. 

Appellant  in  his  bill  charf^es  anpellees  with  a  con- 
sr)iracy  to  defra-i.d  him  of  his  ri?-htg  in  seid  partnershin  business. 
The  evidence  wholly  fails  to  sustsin  gpid  charge.   The  mere  fact 
that  the  transaction  involved  r^as  between  a  hitsba.nd  and  ^ife  raises 
no  pregijtmption  of  fraud.   In  Luthy  &  Co,  v.  Paradis,  siipra,  the 
court  at  ■p'^'xe   386  says: 

"While  the  court  will  cprefully  scrutinise  transactions 
between  husband  and  wife,  it  cannot  relieve  the  complainant  of  the 
bijirden  of  producing  evidence  tending  to  show  th^it  the  transaction 
was  fraudulent,  or  that  the  conveyance  was  void."  Oiting  Sawyer 
v.  Meyer,  109  111.  431-465. 

In  view  of  our  holding-  on   the  first  two  propositions, 
it  is  not  necessary  for  us  to  discuss  the  third.   Ap-oellant  having 
failed  to  prove  the  allegations  of  his  bill,  the  court  did  not 
err  in  dismissing  the  same  for  want  of  equity.  The  decree  will 
therefore  be  affirmed. 

Decree  affirmed.' 


98.;. 


Bnot- 


STATE  OF  ILLINOIS,  ^ 

SECOND  DiSTiiiCT  J  I,  JUSTUS  L.  JOHXSOX,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  ofiBce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this ^^^  °^ 

ill  the  year  of  our  Lord  one  thousand  nine 


hundred  and  twenty- 


Cler};  of  the  Appellate  Court 

(88416— IM— 5-28) 


AT  4?  TERM  OF,^  THJ^APPELLATE  COURT, 


Begun  and  helll  at  wttaws 
the  year/of  owe   Lord 


uesday,  the  Third  daj^  of  Februliry,  in 
thousand  nine  hundred /and  thirty-one, 
within  Jind  fo^  the  3«§eond  District  of  the  Statfe  of  Illinois: 
Present--The  Hon.  THJ0MAS  M.  JETT,  Presiding  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
Hon.  FRANKLIN  H.  BOGGS,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


260  I„A,  634^ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 


2  5  m\ 

Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


General  No.  8307  Agenda  No.  44  . 

In  the  Appellate  Court  of  Illinois 
Second  District 
OctcJj  er  Teim,  A.   D.  1930. 

The  People  of  the  State  of 
Illinois, 

Defendant  in  Error,  Writ  of  Error  to  County  Court, 

■'■s.  McHenry  County. 

John  Narowetz,  Jr., 

Plaintiff  in  Error, 

OPINION  by  BOG<JS,  J. 


On  July  2,  1929,  one  Pauline  Frances  Narowetz,  a  resident 
of  Gary,  HcHenry  County,  was  struck  emd  killed  by  a  train.  She  left 
survi-^ing  her  plaintiff  in  error,  her  husband,  and  one  Kenneth 
/^rthur  Narowetz,  her  son.  At  the  time  of  her  death,  the  said  Kenneth 
Arthur  Narowetz  was  about  two  months  old. 

Following  the  death  of  his  vdfe,  plaintiff  in  error, 
with  said  child,  resided  at  the  home  of  his  mother  in  law,  Mrs. 
Wium,  until  the  latter  part  of  lay,  1930,  when  re  removed  to  the 
home  of  his  parents,  in  said  village.  At  that  time,  he  sought  to 
take  the  child  with  him,  hut  T'rs.  ",'ium  refused  to  allow  him  so  to  do. 
On  June  3,  1930,  Mary  E.  Wium  filed  a  petition  in  the  County  Court 
of  said  county,  setting  forth  among  other  things  that  she  was  a 
reputable  and  responsible  resident  of  said  county;  that  Kenneth 
Arthur  Narowetz  -as  a  male  child  under  the  age  of  sevepteen  years, 
B  and  not  an  inmate  of  a  State  institution  incorporated  under  the 
laws  of  the  State,  and  is  a  dependent  child,  in  this,  that  the  said 
child  had  not  i^roper  parental  care  end  guardianship";  that  plaintiff 
in  error,  "the  father  of  said  child,  has  wholly  neglected,  failed  and 
refused  and  does  neglect,  fail  and  refuse  to  properly  care  for  said 
child;  that  he  is  unfit  and  an  improper  guardian  and  is  wholly 
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unwilling  to  care  for  and  discipline  said  child";  that  plaintiff  in 
error  "is  addicted  to  the  use  of  alcoholic  liquors  and  for  the  space 
of  one  year  *  *  *  had  heen  an  habitual  drunkard;  that  petitioner, 
as  grandmother  of  said  child,  is  able  to  contribute  toward  the  support 
of  said  child." 

Said  petition  prayed  "t-iat  the  court  appoint  some  proper 
and  suitacle  person  guardian  of  the  person  of  said  child,  and  authorize 
such  guardian  to  assent  to  the  le£';al  adoption  of  said  child",  ett. 

At  the  request  of  the  County  Judgd  of  said  county,  the 
Honorable  F.  L,  Persons,  County  Judge  of  Lake  County,  presided  at 
said  hearing.   A  trial  was  had,  resulting  in  a  verdict  finding  "that 
Kenneth  Arthur  Narowetz  is  a  dependent  child."  Judgment  was  rendered 
on  said  verdict  and  an  order  was  entered  "that  the  custody  of  said 
dependent  be  awarded  to  Mary  S.  Yfium,  the  maternal  grandmother,  as 
guardian,  ano  that  the  father  of  said  dependent  pay  the  said  guerdian, 
on  each  Saturday  thereafter,  on  account  of  the  care  of  said  child, 
the  sum  of  if.S.OO,  or  until  further  order  of  court."  To  reverse  said 
judgment,  this  writ  of  error  is  prosecuted. 

While  numerous  errors  were  assigned  on  the  record,  the 
principal  ground  urged  for  a  reversal  of  said  judgment  is  that  the 
verdict  and  judgment  is  against  the  manifest  weight  of  the  evidence. 

Hrs.  v'ium  testified  that  her  family  consisted  of  her 
husband,  a  son  and  herself;  that  she  had  a  daugliter  who  was  married 
and  was  not  living  at  home;  that  plaintiff  in  error  was  a  sheet  metal 
worker  "and  came  home  every  nigtit  when  he  was  not  vrorkijig";  that  "he 
moved  to  his  mother's  and  wanted  to  take  the  baby  away  from  Lie.  *  *  * 
I  *  *  *  said  he  could,  not  take  him,  and  he  said  he  T?as  going  to  take 
the  baby  to  his  mother's,  and  I  held  to  the  baby." 

This  witness  further  testified,  on  cross  examination: 
"Mr.  Narowetz,  the  father,  up  until  the  time  he  wanted  to  take  the 
baby,  was  living  with  me.  *  *  *  Mr.  Narowetz  gave  me  |15  a  week  for 
his  board,  room  and  lodging,  and  keeping  the  baby.  *  *  *  ^en  I  told 
him  he  could  not  take  the  baby  he  did  not  strike  me  or  use  any  violence 
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vfitli  me  at  all,  but  he  argUed  with  me  quite  awhile.  He  came  back  the 
next  day  and  asked  for  the  baby  again.  He  kept  coming  back  until 
the  papers  were  issued  in  this  matter," 

riaintiff  in  error  was  called  as  a  witness  by  the 
petitioner  and  testified  that  he  "boarded  with  the  Wiums  from  the  2nd 
of  July  last  year  until  the  last  Sattirday  of  TTay."  He  further  testified 
that  he  was  a  sheet  metal  worker,  belonged  to  a  union  and  earned  |1.00 
an  hour;  that  he  paid  his  mother  |15  a  week  for  his  board.  He  further 
testified:  "I  have  a  home.   It  is  with  my  parents,  my  father's  house, 
and  I  have  .:ade  arrangements  to  live  there.  None  of  my  brothers  and 
sisters  are  living  at  home.  My  mother  is  goin»'2  to  take  care  of  the 
baby.  She  is  able-bodied  and  if  she  needs  help  I  will  hire  a  girl. 
My  mother  sews  and  mends.  My  mother  gets  up  at  5:50.   I  leave  for 
work  and  do  not  know  what  time  she  finishes  her  work.   I  work  and  am 
capable  for  providing  for  this  baby."  On  cross  examination  he  testi- 
fied: "I  am  employed  by  the  Narowetz  Heating  &  Tentilating  Co.   It  is 
owned  by  my  uncle,  he  is  the  president  and  my  cousin  is  the  secretary." 

One  Carl  Krenz  testified  on  behalf  of  the  petitioner 
that  he  knew  plaintiff  in  error;  that  he  "saw  him  last  New  Year's 
night  at  St.  Patricks' s.   It  is  a  summer  resort,  a  place  where  you  eat, 
etc.,  soft  drinks.  There  was  no  special  part:;'^  there.  There  were  about 
25  people  there.   I  saw  John  Karowetz  that  night.   I  d id  not  see  John 
Narowetz  drink.   I  have  seen  him  drink.   I  do  not  know  what  effect 
drink  viould  have  on  him.  I  have  never  seen  him  really  dr\mk," 

Plaintiff  in  error's  mother  was  called  as  a  witness  by 
petitioner,  anu.  testified  that  she  was  59  years  old;  that  she  had 
reared  eleven  children;  that  she  had  no  help  or  assistance,  and  did  not 
need  any;  that  her  family  consisted  of  her  "husband,  myself  and  John. 
..ai  the  rest  of  the  childrSi  are  married.  My  husband  wor;:s  nights. 
John  Narowetz,  ITr. ,  gets  up  at  5:30  eveiy morning .  *  ^=  *  John  has  a 
home  no-.v,  he  is  with  his  father  and  me  and  that  is  just  the  same  as 
his  home.'* 
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Petitioner's  daughter,  Cataille  Johnson,  testified:  "I 

awraoquainted  with  John  Narowetz,  Jr.,  and  know  him  fairly  well.  I 

know  what  time  he  would  come  home  when  I  was  staying  with  my  mother. 

Only  one  occasion  do  I  know  what  conditioihhe  was  in  when  he  came  ham.e, 

was 

I/usually  in  bed  when  he  cane  home."' 

riaintiff  in  error,  testified  in  his  own  behalf  that 
"in  the  course  of  my  amploj'ment  =f^  *  *  i  work  on  scaffolds,  l.here  I 
am  working  now  it  is  82  feet  high.  There  is  no  scaffold.  It  is  the 
124th  Infantry  aimory  on  52nd  and  Cottage  Grove  avenue.   I  worked  on 
Clark  and  Monroe  street  on  a  24-  story  building,   I  pounded  every 
rivet  on  that  Monroe  and  Clark  job.  About  two  j'-ears  ago  I  vrarked  on 
the  First  National  Bank  Building  on  Clark,  Tvlonroe  and  Dearborii  streets; 
on  the  State  Bank  Building;  on  the  Chicago  Title  &  Trust  building;  on 
the  Northern  Trust  >3^iilding;  on  the  Chicago  &  Northwestern  depot. 
On  the  Clark  and  I'onroe  street  job,  the  only  floor  below  me  was  the 
basement;  you  couldn't  see  it.   I  leave  at  6:02  in  the  iiomings  and  I 
am  at  work  at  8o' clock  every  morning.  During  the  past  five  years  I 
have  not  lost  twenty  days.  *  ""''   *  .7hile  I  lived  with  my  mother  in  law 
every  Saturday  I  paid  her  for  the  care  of  tlie  child.  T'hen  I  told  her 
I  wanted  to  take  the  baby  away  she  told  me  I  could  no:,  do  it,  if  it 
cost  her  a  million  dollars  she  was  going  to  keep  the  baby.   I  offered 
her  no  violence  when  she  refused.  I  asked  her  in  a  nice  way,  told  her 
I  was  going  to  take  the  baby  away,  and  she  told  me  I  could  not  dg  It," 

Louis  Narowetz  testified  that  he  was  the  owner  of  the 
Narowetz  Heating  and  Ventilating  Company;  that  plaintiff  in  error  had 
worked  for  hlta  for  the  past  .five  years,  practically  every  day;  that 
"he  has  worked  steadily  the  lest  four  years.   This  year,  of  course 
business  is  slack  and  he  has  lost  a  few  days  during  this  year.   The 
reason  was,  there  was  no  work.'' 

The  foregoing  is  in  substance  the  testimony  in  said  cause. 

Section  7  of  chapter  23,  par.  325,  Cahill's  Statutes, 
provides,  among  other  things:   "If  the  court  shall  find  any  male  da ild 
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under  the  age  of  seventeen  years  or  any  female  child  under  the  a^e  of 
eighteen  years  to  he  dependent  or  negleotecl,  *  *  *  of  if  the  court 
shall  further  find  that  the  parent,  parents,  guardian  or  custodian  of 
such  child  are  unfit  or  improper  guardians,  or  are  unable  or  umfilling 
to  oare  for,  protect,  educate,  train  or  discipline  such  child,  and 
that  it  is  for  the  best  interests  of  such  child  and  the  people  of  this 
State  that  such  child  be  taken  from  the  custody  of  its  parents, 
custodian  or  tiuardlan,  the  court  may  make  an  order  appointing  as 
guardian  of  the  person  of  such  child,  some  reputable  citizen  of  good 
moral  character,  *  *  *  or  the  coin-t  may  enter  an  order  committing 
such  child  to  some  suitable  Gtate  Institution."  etc. 

Under  the  provisions  of  the  foregoin-s  statute,  before 
the  court  is  authorized  to  enter  an  order  depriving  a  parent  of  his 
or  her  child ,  there  must  first  be  a  finding  that  such  parent  is  an 
unfit  person  to  have  such  custody.  Sullivan  v.  People,  234  111.  458- 
477;  Garmaclc  v.  Marshall,  211  111.  519-523;  Ilohenadel  v.  Steele,  237 
111.  229-234;  Stafford  v.  ::tafford,  299  111.  433-443;  People  v.  Hoxie, 
175  App.  566;  Harmon  v.  Ctarbody,  219  App.  603-605. 

The  parent's  right  to  the  custody  of  liis  child  is 
superior  to  the  right  of  any  other  person,  if  he  is  a  fit  person  to 
have  such  custody  and  is  so  circumstanced  that  he  can  provide  the 
necessaries  of  life  and  properly  provide,  maintain  and  educate  the 
child.  Cahill's  Stat.,  chap.  64,  sec.  4;  ..ullivan  v.  People,  sapra, 
476;  Caimack  v.  Marshall,  supra,  527;  Hohenadel  v.  Steele,  supra,  234; 
Stafford  V.  Stafford,  supra,  449;  People,  ex  rel,  Kirsch  v.  Nagel,243 
App.  490-496;  People  v.  Tiosie,  Eupra. 

The  burden  of  proving  that  pleintiff  in  error  v/as  an 
unfit  person  to  have  the  care  and  custody  of  his  child  was  on  the 
petitioner.   In  the  absence  of  such  proof,  fitness  will  be  presumed. 
Sullivan  v.  reople,  supra,  477;  Stafford  v.  Stafford,  supra,  449; 
Y^ohlford  V.  Burckhardt,  141  111.  321-325;  People  v.  noxie ,  supra,  567. 

Under  the  foregoing  authorities,  the  burden  of  establishing 
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the  xmfitness  of  plaintiff  in  error  was  on  the  petitioner.  Z'he 
evidence  not  only  fails  to  sustain  such  charge  but  is  to  the  effedt 
that  plaintiff  in  error  is  a  fit  person  to  have  the  care  and 
custody  of  his  child.  The  evidence  also  fails  to  sustain  the  charge 
of  abandonment.  Petitioner  herself  testified  that  plaintiff  in  error 
was  seeking  the  custody  of  his  child,  and  ?rhile  in  her  home  he  had 
paid  the  petitioner  ;';;15  per  week  for  his  board  and  for  the  care  of  said 
child.   The  proof  also  fails  to  sustain  the  charge  that  plaintiff  in 
error  was  an  habitual  drunlcard.   Litafford  v.  Staffoi'd,  supra,  448, 

The  evidence  so  palpably  fails  to  sustain  the  averments 
of  the  petition,  or  to  show  the  unfitness  of  plaintiff  in  error,  that 
it  is  not  necessary  to  further  discuss  the  sacie.  For   the  reasons 
above  set  forth,  the  judgment  of  the  trial  court,  finding  that  plaintiff 
in  error  is  an  unfit  person  to  have  the  care  and  custody  of  his  child, 
and  appointing  the  petitioner  as  its  guardian,  is  reversed. 

V/e  find  as  an  ultimate  fact,  to  be  made  a  part  of  the 
judgment  in  this  case,  that,  taking  the  evidence  in  its  most  favorable 
aspect  tovrard  the  contentions  of  defendant  in  error,  it  aoes  not 
fairly  tend  to  prove  the  unfitness  of  plaintiff  in  error  to  have  the 
care,  custody  and  control  of  :is  child,  or  that  said  child  was  a 
dependent  or  neglected  chil^. 

Judgment  reversed,  with  finding  of  fact. 
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STATE  OF  ILLINOIS, 

SECOND  DISTEICT  J  I,  JUSTUS  L.  JOHXSOX,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this daj  o*' 

in  the  rear  of  our  Lord  one  thousand  nine 


hundred  and  twenty-_ 


Clerk  of  the  Appellate  Court 

416 — IM— 3-28) 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


B^gun  and  held/at  Ottawa^  on  Tuesday,  the  Third  day  6f  Februai 

tile  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-one, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--The  Hon.  THOMAS  M,  JETT,  Presiding  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
Hon.  FRANKLIN  H.  BOGGS,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
MhR  25   /S3^he  opinion  of  the  Court  was  filed  in  the 

Clerk's  office  of  said  Court,  in  the  words  and  figures 

following,  to-wit: 


General  No.   8336 


Agenda  No.    24 


0.   R.    DOWNING, 

appellee 

vs. 

HOGKFORD  CAB  AND 
/JRIVETOURSELF  00 .  , 

a.p-o  ell  ant  ) 


A-opeal  from  Oircnit 
OoiTrt  of  lYinnebago 
County . 


Boggs,  J. 

Fifth  Avenue  in  the  City  of  Rockford  runs  in  an  easterly 
and  westerly  direction  and  intersects  r.t  right  angles  vith   Ninth 
Street,  which  rung  in  a  northerly  and  southerly  direction.   On  the 
morning  of  March  28,  1930,  appellee  wag  driving  an  automobile  in 
a  westerly  direction  on  Fifth  Avenue,  approaching  said  interp^ection, 
A  taxicpb  owned  by  apoellant  and  driven  by  one  George  Munson,  was 
proceeding  south  on  Ninth  Street.   A  collision  occurred  in  said 
intersection,  resulting  in  damages  to  ap-oellee's  car,  to  recover  for 
which  suit  was  instituted  before  a  justice  of  the  peace  in  ./in-  ebago 
County.   A-onellalit  defaulted.   Judgment  being  rendered  as:sinst  it, 
an  appeal  was  taken  to  the  circuit  court,  'There  a  trisl  was  had, 
resulting  in  a  verdict  and  judg-nent  in  favor  of  ap-oellee  for  $250. 
To  reverse  said  judg-nent ,  this  apneal  is  nrosecuted. 

The  abstract  filed  by  appellant  does  not  contain  the  ver- 
dict, the  iudgiient,  or  the  motion  for  a  new  trial.   Rule  18  of  the 
rules  of  r)ra.ctice  of  this  court  -orowides,  among  other  things: 

"The  abstrnct  shall  contain  in  a  concise  form  so  much 
as  may  be  necesi=ar7  or  iranort?nt  of  the  "oleadings,  the  interlocutory 
orders  and  the  .judg"ient  or  decree.  *  *  ♦  it  must  fully  orepent  every 
exception  relied  on." 

We  would  be  warranted  in  affirming  this  judgment  for  the 
failure  of  appellant  to  file  a  r:iro-oer  abstract.   Gibler  v.  Oity  of 
Mattoon,  167  111.  18;  Peoile  v.  "Sfuskauskas ,  268  111.  328;  Jackson  v. 
Winans,  287  111.  -532;  Bedinger  v.  May,  323  111.  187-192;  Deterding 
V.  Central  I.  P.  3.  Co.,  223  Apo.  374-375.  We  have  deemed  best,  how- 
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ever,  to  consider  the  ca!=e  on  the  Taerits. 

It  is  first  contended  by  appellant  that  aprjellee  wag  guilty 
of  negligence,  which  contributed  to  the  occurrence  of  said  collision, 
and  that  by  reason  thereof  he  is  not  entitled  to  recover.   It  is 
insisted  by  appellant  that,  as  it«  cab  was  approaching  from  the 
right-,  it  had  the  right  of  way,  ?nrl  that  an-oellee  negligently  drove 
into  said  intersection,  causing  said  collision.  On  the  other  hand, 
counsel  for  apr»ellee,  while  conceding  said  rule  with  reference  to 
the  right  of  wcy,  insists  that  said  collision  was  occasioned  by  the 
driver  of  appellant's  tarlcab  onerating  the  same  at  a  high  and 
dangerous  rate  of  speed  through  a  built-up  residential  district  of 
said  city. 

Appellee  testified:   "When  I  first  saw  the  other  car,  I 
was  about  eight  feet  weit  of  the  east  ctirbing  of  Ninth  street.   I 
then  put  on  ray  brakes.   It  was  8  clear  morning.   Before  entering  the 
intersection,  I  looked  to  the  right  when  I  was  abotit  SO  or  25  feet 
east  of  the  curb.  *  •  *  After  I  looked  north,  I  looked  south." 

On  cross  examination,  appellee  was  asked;  "Did  you  agein 

look  north  before  or  after  you  went  into  the  Intersection,  before 

you  saw  this  car?"  He  answered:   "Ho.  As  I  entered  Ninth  street 

I  just  see  out  of  the  side  of  my  eye,  saw  them  corning.   They  were 

right  on  to-o  of  me  when  I  entered  Ninth  Street.   I  was  going  around 

15  or  20  miles  an  hour.   I  believe  we  struck  the  left  front  wheel 

of  the  taxicab.  When  I  first  saw  the  taxicab,  it  w?s  on  ray  right 

Bide."   Appellee  further  testified  that  Munson,  the  driver  of 

appellant's  car  "told  -ne   that  he  knew  his  brakes  were  no  good." 
Mrs. 
A/Mary  Swanson  testified  that  she  lived  three  doors 

north  of  the  intersection  of  Ninth  street  and  Fifth  avenue;  that  she 
was  on  the  porch  on  the  morning  of  the  accident;  that  she  "saw  the 
taxicab  just  before  the  accident.  *  *  *  i  judge  it  to  be  going  about 
50  miles  an  hour.  *  •  *  The  driver  of  the  car  of  the  defendant  co'^- 
pany  came  to  my  house.  *  *  *  He  said  he  couldn't  stop  because  his 
brakes  weren't  working." 

A  Mrs.  Oarlstrom  testified  that  she  was  at  the  home  of 
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Mrs.  Swanson  on  the  day  of  the  aocident,  and  that  she  "saw  the  ■ 
taxlcah  before  the  collision.   It  was  traveling  south  of  Mrs. 
Swanson' s  house.  T?e  were  on  the  -oorch  at  the  time.  *  *  ♦   ./hen 
this  taxicah  was  going  past  Mri?.  Swanson' s  house,  it  was  going  not 
less  than  fifty  miles  an  hour." 

Oharles  Boiinds  testified  on  behalf  of  ^nellee  that  he 
noticed  a  skid  mark  on  Ninth  street,  and  that  it  ended  "right 
on  Fifth  avenue.  *  *  •  It  measi-ired  97  feet  and  6  inches  from  where 
it  began,  and  it  ended  in  the  intersection." 

Munson  testified  on  behnlf  of  ar5t5ellant  that  when  he  saw 
about  eighty  feet  north  of  the  north  ctirb  of  Ninth  street  he  saw 
ap-oellee'p  car,  ?nd  th,?t  it  wps  then  about  130  feet  eppt  of  the 
east  c\XTh   of  Hinth  street;  that  "I  threw  in  my  clti.tch  and  pult  on 
my  brakes  and  blew  my  horn.   I  blew  ay  horn  all  the  wny  to  the 
intersection,  and  I  seen  he  was  going  to  hit  rae  .^nd  I  ttarned  to 
the  west  snd  tried  to  av^id  hitting  hina.   The  driver  of  the  other 
car  was  looking  south  and  his  front  ?7heels  was  over  the  sidewalk 
of  the  intersection  when  he  seen  me,  and  then  he  r^nt  on  his  brakes, 
and  the  iaprlnts  on  the  pavement  show  that  the  brakes  on  his  rear 
wheels  hadn't  taken  hold  until  they  were  over  the  sidewalk,  and 
I  judge  about  ten  feet  from  me,  from  my  car.  The  skid  marks 
of  my  car  were  about  60  feet.   The  condition  of   my  brakes  was  very 
good.   All  four  brakes  were  taking,  but  the  road  was  soft,  it  was 
a  hot  day,  and  on  top  of  this  tarvia  it  wps  just  like  grease. f 5 
He  further  testified:   "When  I  first  saw  the  other  c?r  I  ^as  travel- 
ing not  over  35  miles  an  h'^ur." 

A  Mr.  Hansen  testified  on  behalf  of  aprsell^nt  that  when 
he  first  saw  ar)T5ellee's  car  it  was  about  ten  or  fifteen  feet  east 
of  the  ctirbing  of  >Jinth  street;  that  it  "was  traveling  about  fifteen 
end  twenty  miles  "oer  hour.  *  *  *  T^.e  Downing  car  slowed  down  a 
little  bit,  about  three  or  four  miles  oer  hoiar  about  six  feet 
east  of  the  curb." 

William  Sohiltz,  a  mechanic,  testified  that  he  had  gone 
over  the  brakes  on  at)r)ellant' s  car  the  day  before  the  accident. 
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He  further  te<5tified  that  after  the  collision  the  front  wheels 
of  aptjellee's  car  were  bent  in  and  the  front  fender  and  hTimper 
torn  off. 

A.    I.   Koch,    the  'nanager  of  a-Doellant   coza^iany,   testified 
that  he  and  another  -oarty   ste-oried  off  the   skid     marks  aade  by 
ap-oellant's   car,   nnd  that   they  ran  back  between  sixty  and  seventy 
feet. 

In  view  of  the  foregoing  testimony,  we  would  not  be 
warranted  in  reversing  said  judgment  on  the  ground  that   appelliee 
was  guilty  of   contribuAdsry  negligence. 

It   is  next   insisted  that,   even  though  appellee  is  entitled 
to  recover,   there  is  no   sufficient  proof   as  to  his  damages. 

Appellee  testified  that   the  fair  cash  market  value  of  hig 
automobile  was  |250;    that  he  had  an  egtiniate  of  what   it  would  cost 
to  repair  the   same,  and  that  the  estimate  was  $267.75.     He  further 
testified  that  he  took  off   all  four  of   the  tires  and  sold  the 
automobile  for    Jl.OO;    that  he   sold  one  of  the  tires  for  |sai   !p5.00 
and  that  the  other  three  were  worth  about    j^lP.OO. 

Appellant   insists  that  the  evidence  fails  to   show  the 
qualification  of  appellee.     Appellee  testified,  withoiit  objection, 
that  he  was  familiar  with  the  fair   and  customary  value  of  second 
hand  auto^iobiles  st  the   time  of  the  collision.      The  contention  that 
appellee  was  not   our;lified  is  not  well  taken.      Hey  v.   Hawkins,   123 
App.    433-485;    McDowell  v.    Lpke  £rie   &  ¥^ .   R.    Co.,    208  App.    442-461; 
Pike  V.    City  of  Chicago,   155   111.    356-633. 

It   is   also   contended  by  appellant   in  this  connection  that 
the  burden  was  on  appellee  to   show  that    the  meastire  of  damages 
adopted  by  appellee  was  the  one  most  favorable  to   appellant.      This 
TDOint   is  not  well  taken,   the  law  being  to    the   contrary.     McDonnell 
V.   LaieSrie  4  w.   R.    Go.,    supra,   461;    Mowery  v.    Oity  of  Motmds, 
245  Apr>,   338-345.      In  the  latter  case,   the  court   p.t  x>a^e  345  says: 

"The  la,w  is  that   the  Pleasure  of  damages  that   should  be 
adopted  in  a  case  of  this  character  is  the  one  that  will  be  most 
favorable  to  the  party  liable   therefor.     However,  we   aj:e  of  the 
ot)lnion  and  hold  that   if  the  person  whose  property  is  damages 
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offers  proof  without  objection,   on  the  theory  that  the  measure 
of  damages   is  the  difference  between  the  v?lue  of  the  article 
before  and  after  the  injury,   that   if   the  per-^on  liable  therefor 
insista  that   the  dajmages   should  be  the  cost  of   repair,   taien 
together  with  the  difference,    if  any,    in  the  value  of  the  article 
after  repair  and  before   injury,   he   shnuid  offer  evidence  in  support 
of  that  theory  so  that   the   jury  nay  have  such  evidence  before  them 
to   act  upon  in  fixing  the   damages.      This  ap-oeilant  has  failed  to 
do.      It   is  therefore  not   in  a  nosition  to   conrolain  as  to  the  measure 
of  damages  adopted  by  the  cixvct   and  jury." 

One  witness  for   appellant  testified  that   in  his  o-oinion 
appellee's  autraobile  before  the  injury  was  worth  $100.      A-opellant, 
having  offered  the  sax-ie  character  of  proof,    is  therefore  in  no 
position  to   cojiplain. 

Other  errors  were  assigned  on  the  record    bat  were  not 
argued,   and  are  therefore  taken  as  waived. 

The  verdict  of  the  jury  on  the  isi^ue  as  to  the  due   care 
of  appellee  and  the  negligence  of  appellant   is   giwr^orted  by  the 
evidence.      There  beinp:  no   substantial   error  in  the  ruling-s  of  the 
court,    the   judgrnent    shoiild  be  a.ffirraed. 

Judgment  affirmed. 
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STATE  OF  ILLINOIS, 

SECOND  DISTEICT  J  I,  JUSTUS  L.  JOHXSOX,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eeeords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereimto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this '-'''''3'  °^ 

ill  the  year  of  our  Lord  one  thousand  nine 


nmdred  and  twenty- 


Clerk  of  the  Appellate  Court 

(88416— IM— 5-28) 


AT  A  TERM  OF  THE  APPELLATE  COURJ 


Be^n  arwi  held  at  Ottawa,  on  Tuesday,  the  Third  d|,y  of  February,  in 
the  year  of  our  Lord  one  thousand  nine  hundre4  ^^^   thirtfy-one, 
within  and  for  the  Second  District  of  the  Sta|e  of  Illinois: 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
Hon.  FRANKLIN  H.  BOGGS,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff.  /i  \J  {)    X  « A«  S  3  4' 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
•WAR  25   1931    the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


General  Niimber  8253 


Asrenda  Number  11 


MINNIE  A.  Mcmullen, 

Appellant 


T0. 

SAM  FOTNA, 


Appellee 


Ar)-Deal  from  the  Circuit 

Oourt  of  Livingston  County. 


Jones;  J. 

Minnie  A.  McMullen,  plaintiff,  'bronght  suit  against 
Sam  Fotna,  defendant,  to  recover  $3,000  paid  by  her  under  a 
contract  for  the  -ourchase  of  certain  real  estate,  together  with 
interest  on  said  sum.   The  contract  was  dated  September  13,  1919, 
and  provided  that  defendant  should  on  or  before  September  ?50, 
1919,  furnish  an  abstract  showing  a  good  ^nerchantable  title  to 
the  premises.  The  balance  of  the  purchase  -noney  was  to  be  paid 
and  possession  was  to  be  delivered  on  or  before  March  1,  1920, 
Each  party  claims  the  other  was  in  default  under  the  contract. 

The  suit  was  brought  to  the  October  terra,  19S9.   At 
the  January  term,  1930,  the  cause  was  set  for  trial  on  the  30th 
of  thpt  month  at  -^ne-thirty  o'clock  p.m.   It  was  not  reached 
on  that  day  and  on  January  22nd,  plaintiff  served  notice  on  de- 
fendant that  she  would  apply  for  s  continuance  of  the  cause, 
and  filed  a  motion  verified  by  her  attorney,  praying  a  continu- 
ance of  thirty  days.   The  grounds  set  forth  in  the  motion  are, 
that  prior  to  January  11,  1930,  the  said  attorney  instructed 
plaintiff  to  interview  certain  persons  in  Livingston  County,  who 
were  claimed  to  be  able  to  give  testimony  necessary  to  the 
proper  presentation  of  her  case;  that  she  afterward  advised  her 
said  attorney  that  she  had  been  \niable  to  call  upon  such 
witnesses,  owing  to  the  bad  condition  of  the  roads,  severe  cold 
weather,  and  her  own  illnes«;  th^t  the  attorney  maintained  his 
place  of  business  in  the  City  of  Chicago;  that  on  January  13, 
1930,  he  was  informed  by  his  representative  in  Pontiac,  Illinois, 
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ttiat  jury  trials  would  "begin  in  the  Livingston  County  Circuit 
Court  on  J-^ntiary  20th;  that  petitioner  was  unfamiliar  with  the 
length  of  time  it  would  take  to  reach  cases  for  trial  in  that 
court  and  assumed  that  because  trials  were  to  commence  on 
January  3Dth,  he  would  have  at  least  several  weeks  thereafter 
to  locate  and  see  the  witnesses  referred  to,  and  on  that  account, 
he  did  not  request  plaintiff  to  immediately  complete  her  investi- 
gation. The  names  of  the  witnesses  to  the  interview  and  the  mat- 
ters to  which  they  would  testify  were  set  out  in  the  petition. 
On  January  23rd  the  motion  for  a  continuance  was  overruled  and, 
when  the  cause  w?s  reached  for  trial  on  that  day,  plaintiff  failed 
to  appear.  The  court  thereupon  dismissed  the  suit  for  want  of 
prosecution. 

On  March  20th,  1930,  ^jlaintiff  filed  a  -oetition  to 
vacate  the  order  dismissing  the  ffiit  and  to  reset  the  cau?e  for 
hearing.  The  -oetition  was  supported  by  plaintiff's  affidavit 
that  at  the  time  the  cause  was  dismissed  for  want  of  -nrosecution 
she  was  vmable  to  locate  said  witnesses  on  pocount  of  bad  roads, 
cold  weather,  and  her  own  illness.   The  affidavit  stated  that 
two  named  witnesses  were  able  to  testify  to  certain  specified 
facts,  and  that .  affi^.  ant  knew  of  no  other  witness  able  to  testify 
to  such  facts.   It  also  stated  th^t  it  would  have  been  iiselese 
to  issue  subpoenas  prior  to.  Jpnuary  23rd,  because  affiant  did  not 
then  know,  after  due  inoti.iry,  where  the  -witnesses  could  be  found. 
On  May  7,  1930,  one  of  the  days  of  the  M?y  term,  1930,  the  court 
denied  the  t)etition  to  set  aside  the  former  order  and  this  appeal 
was  taken. 

Mo  bill  of  exceptions,  stenograohic  revoTt ,    or  certificate 
of  evidence  was  oresented  or  signed  during  the  January  term,  or 
within  any  time  granted  at  that  term  for  that  nurrjose.  "^he  only 
bill  of  exceptions  in  the  record  was  taken  and  signed  at'  the 
May  term.   The  original  bill  of  excei^tions  did  not  contain  either 
of  the  motions,  the  affidavits  in  support  thereof,  or  the  rulings 
of  the  court.  They  appeared  only  in  the  record.  On  October  9th, 
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1930,  plaintiff  filed  in  this  court  an  amended  "bill  of  excerjtions 
purporting  to  contain  the  matters  omitted  from  the  original 
bill,  but  8aid  amended  bill  was  filed  softer  the  adjournment  of 
the  January  term,  1930,  without  any  order  of  the  court  having 
been  entered  during  that  term,  allowing  an  extension  of  ti'ne  be- 
yond the  term  in  which  to  file  it. 

In  order  to  be  reviewable,  motions  and  rulings  thereon 
must  be  incorporated  either  in  a  bill  of  exceptions  or  a  steno- 
graphic re^oort.   (Peoole  v.  Oowen,  283  111.  308.)  Eraror  assigned 
in  the  osrerruling  of  a  motion  for  continuance  cannot  be  considered 
on  review  where  neither  the  motion  nor  the  SHlfsa  supporting  affi- 
davits are  made  a  portion  of  the  bill  of  exceptions.   (Peonle  v. 
Bush,  300  111.  533;  People  v.  Hart,  333  111.  SI;  Coyne  v. 
0.  CU  .0.  &  St.  L.  Ry.  Go.,  203  111.  App.48S;  Maclsrin  v.  Oody, 
68  111,  103.)   The  motion  must  be  brought  up  by  a  bill  of  excep- 
tions and  the  bill  must  be  taken  at  the  term  when  the  rulings 
excepted  to  are  made  or  within  such  time  as  the  court  may  at 
that  term  grant  for  that  -ouroose.   (Kimber  v.  Kiaber,  317  111.  561; 
Finch  "x:  Go.  v.  Zenith  Furnace  Go.,  245  111.  535.)   Exceptions 
can  only  bring  in  question  the  proceedings  of  the  ter'^  at  'A^hich 
the  exceptions  are  presented,  and  cannot  reach  -oroceedings  had! 
at  a  previous  term.   (Finch  &  Go.  v.  Zenith  Furnace  Go.,  sunra; 
Spring  Valle^"-  v.  Bureau  Ootmty,  115  111.  A^p.  545.) 

The  ruling  of  the  circuit  court  denying  a  continuance 
at  the  January  term  is  not  -oregerved  by  a  bill  of  exce-Dti-!ns  and 
therefore  ie  not  reviewable.  H-^wever ,  even  if  all  questions  had 
been  nrooerly  preserved  by  bills  of  exceptions,  still,  the  trial 
co\3.rt  com'-iitted  no  error  in  its  rtilings.  '.re  are  of  the  opinion 
that  the  showing  made  by  plaintiff  did  not  entitle  her  to  a  con- 
tinuance or  to  have  the  order  denying  it  set  aside. 

The  judg-nent  of  the  trial  court  is  affir'ned. 

Judgment  affirned. 
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STATE  OF  ILLINOIS, 

SECOND  DISTEICT  J  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  trne  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this_ '^'^y  °^ 

in  the  vear  of  our  Lord  one  thousand  nine 


hundred  and  twenty-- 


Chrl-  of  the  Appellate  Court 

(88416 — IM— 5-28) 


THE  APPELLATE  COURT 


Begun  an^  held^at  Ottaw^  on  Tuesday,  the  Third  dai  of  Februarj-,  in 
the  pea.T  ot   our  Lo^d  one  thousand  nine  hundred  and  thirty-one, 
witriin  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
Hon.  FRANKLIN  H.  BOGGS,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk, 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
**,  the  opinion  of  the  Court  was  filed  in  the 

Clerk's  office  of  said  Court,  in  the  words  and  figures 


following,  to-wit 
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Appeal  from  the  Circuit  Court  of 
V/innebago  County, 


8263 

J".  D.  '.Vhiteaead, 

appellee, 
vs. 
Wllliaia  Anderson  aiid  H,  0. 
Swans on , 

appellcnts, 

JONES,  J: 

This  is  an  ar.peal  from  a  judfinent  in  favor  of  plaintiff  upon 
a  directed  verdict.   J.  B.  V/hiteliead  instituted  suit  asainst  William 
Anderson  and  II.  0.  Swanson,  defendants,  to  recover  u^^^on  a  promissory 
note,  given  by  defendants  to  plaintiff  in  payment  of  his  commission 
for  services  rendered  in  bringing  about  a  sale  of  real  estate.   The 
declaration  contained  a  special  count  on  the  promissory  note  and  the 
comm.on  counts. 

Defendants  pleaded  the  general  issue  and  filed  an  affidavit 
of  defense  which  set  up  that  plaintiff  was  a  real  estate  broker 
and  employed  several  agents,  particularly  his  son,  Loren  L.  'White- 
head, and  one  LundiH;  that  plaintiff  for  several  years  entrusted  a 
largo  ;^art  of  his  business  to  his  said  son,  who  has  been  esiployed 
in  plaintiff's  office  and  in  active  charf^e  of  the  business,  managing 
and  con  trolling  it  and  superintending  the  work  of  other  a:-ents  of 
the  plaintiff;  that  while  such  conditions  existed,  Lundin,  acting, 
in  concert  with  Loren  L.  Whitehead,  approached  defendant  Swanson, 
and  offered  him  80  shares  of  the  common  stock  of  the  Midway  Hotel 
Company  of  Bockford,  Illinois,  in  exchange  for  the  equity  that 
defendants  owied  in  certain  real  estate;  that  the  defendant  fwanson 
thereupon  went  to  plaintiff's  office  and  closed  the  deal,  exchanging 
said  properties;  that  defendants  inquired  of  Lundin  emd  Loren  L. 
7/hitehead  the  naxie  of  the  party  purchasing  defendant's  real  estate, 
and  they,  purporting  to  act  in  their  capacity  as  employees  and 
agents  of  plaintiff,  who  was  employed  to  act  as  real  estate  brokers 
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for  the  cleft:udp.ut,s,  falsely  and  fraud.ulently ,  in  order  to  consianimate 
said  sale  and  collect  a  broker's  coBiraission  for  plaintiff,  stated, 
"It  is  an  outside  party,  who  doesn't  want  to  be  disclosed  or  have 
his  name  mentioned.'';  tb.at  defendants  believing  and  relying  on 
such  nisrepresentation,  executed  a  deed  to  said  premises  to  one 
Blackstone,  of  whose  identity  they  were  not  aware,  and  also 
executed  a  note  to  plaintiff  in  the  sum  of  ''770,  du.e  in  90  days, 
for  ccmmiission  in  making  the  sale  and  received  said  80  shares 
of  stock  issued  in  the  name  of  said  defendants;  that  when  said 
note  became  due,  it  was  renewed  and  such  rencvial  note  is  the 
note  on  ihich   suit  is  pending;  that  after  such  renewal  note 
was  delivered,  defendants  first  leanaed  that  said  Blackstone  was 
also  an  agent  of  plaintiff,  eaaoloyed  in  his  of  rice,  and  that  he 
parted  with  no  consideration  for  said  propert3r,  and  that  such 
deed  was  made  out  in  the  name  of  Blackstone  to  conceal  the  fact 
that  Loren  L.  ":Tiitehead  was  actually  purchasing  the  property 
'and  to  induce  defendants  to  pay  a  broker's  conffiiission  to  plain- 
tiff; that  at  the  same  time  said  property  was  held  in  trust 
by  Blackstone  for  the  sole  use  and  benefit  of  Loren  L.  -.mitehead; 
and  that  defendants  thereafter  learned  that  said  stock  certificates, 
which  vere  issued  to  defendants,  were  issued  by  said  I'idway  Hotel 
Company  for  the  surrender  of  stock  certificates  theretofore  omed 
by  Loren  L.  Whitehead. 

Upon  the  trial  of  the  case  plaintiff  offered  the  note  in 
evidence  and  proved  the  amount  of  accrued  interest  thereon.  He 
then  moved  the  court  to  instruct  a  verdict  in  his  favor  for  the 
reason  that  the  purported  defense  was  one  of  fraud,  and  that 
there  was  no  special  plea  on  file  setting  up  fraud,  and  no 
notice  of  special  nstters  of  defense  to  he  relied  upon.  The 
court  on  motion  of  defendan^:s  allowed  the  affidavit  of  defense 
to  stand  as  notice  of  special  matters  of  defense  to  be  given 
in  evidence  by  them.   .hereupon,  plaintiff  again  moved  the  court 
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to  instruct  the   jury  to  find  for  him  on  the  ground  that  the 
affida-'at  of  defense  end  notiae  of  special  matters,  as  filed, 
did  not  ns   a  matter  of  law,  oonstitute  a  defense  to  the  note. 

'^he  court,  of  its  own  motion  ordered  the.  affidavit  stricken 
and  instructed  the  jury  to  brini.  in  a  verdict  for  plaintiff. 
Judgtaent  was  entered  on  the  verdict  and  this  anpeal  followed, 

Lundin  and  Loren  L,  T/hitehead  wei'e  purporting  to  act  not 
as  purchasers,  but  as  sub-agents  or  servants  of  plaintiff. 
Their  conduct  in  taking  the  note  in  plaintiff's  name  and  his 
conduct  in  acceptine  it  and  suin^  there^^n,  estops  him  from 
denying  that  they  acted  for  him  in  representing  the  defendants. 
The  rule  is  that  an  a.p:ent  cannot  deny  an  agency  for  one  purpose 
and  recognize  It  for  another.   (Rigler  v.  Brent,  329  111.  21.) 
It  is  no  defense  th^t  defendants  secured  all  thej   asked  for  the 
property,  and  thet  thereby  they  suffered  no  damages.   The  rule 
is  that  an  af:ent  cannot  either  directly  or  indirectly  have  any 
interest  in  the  sale  of  property  rithln  the  scope  of  his  a:;ency, 
without  the  consent  of  his  principal.   It  is  of  no  consequence 
that  no  fraud  was  actually  intended,  or  that  no  advantage  ?;as, 
in  fact,  derived  from  the  transaction  by  the  arj;ent .   The  rule 
is  not  merely  remedial  of  wronj:  actually  ooiraaitted;  it  is  intended 
to  be  preventive  of  wrong.  !^,   trustee  may  not  put  hiio-self  in  a 
position  in  which,  to  be  honest,  there  must  be  a  strain  on  him. 
(Tyler  v.  Sanborn,  128  111.  1S6;  Consxnaers  Co.  v.  Parker,  E77 
111.  j6.pp,  552;  Johnson  v.  Bernard,  323  111.  527.)   Even  though  a 
principal  may  not  be  prejudiced  by  such  conduct,  the  agent's 
right  to  compensation  is  lost.   (9  C.  J.  Brokers,  570,  note  85; 
Sutherland  v.  Guthrie,  103  S.  E.   298,  (V/.  Va. ) ;  Perry  v.  FTxgel , 
296  111.  549.) 

If  the  matters  set  forth  in  the  affidavit  of  defense  couDi 
be  proven,  they  would  constitute  a  defense  to  the  action  by 
plaintiff.   Defendants  should  heve  been  permitted  to  make  a 
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shoT.'ing  and  to  have  established,  If  they  could,  the  defense  dis- 
closed in  their  affidavit.   ?he  court  erred  in  striking  the  affi- 
davit and  in  holding  that  the  natters  £verred  therein,  if  proven, 
would  not  constitv.te  a  defense  to  plaintiff's  action. 
The  jtiigiEent  is  reversed  and  the  cause  remanded, 
'"leversed  and  rerac.nded. 


-^- 


Si^iu^  jiii  [^ 


STATE  OF  ILLINOIS, 

SECOND  DiSTEiCT  J  I,  JUSTUS  L.  JOHXSOy,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  trne  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  oiSce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this ^ ^^'^^  °*" 

111  the  Year  of  our  Lord  one  thousand  nine 


hundred  and  twenty-- 


Cleric  of  the  Appellate  Court 

(88416— IM— 5-28) 
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General  No.   8450  Agenda  No.   13 

October  Term,  1930 

HENRY  H.  ROCKWELL,  EDNA  M.  MOORE  and 

RUTH  ROEMMELE,  Appellees, 

vs. 

FEDERAL  LIFE  INSURANCE  COMPANY, 

a   Coi-poration,  Apjjellant. 

Appeal  from  the  Circuit  Court  of  Vermilion  County 

SHURTLEJPF,  P.  J. 

This  is  an  action  of  assumpsit  by  appellees  against 
appellant  on  an  accident  insurance  policy.  The  por- 
tions of  the  policy  material  to  the  case  are  as  follows: 

"This  policy  provides  indemnity  for  loss  of  life, 
limbs,  sight  or  time  caused  by  accidental  means,  to 
the  extent  herein  limited  and  provided. 
IN  CONSIDERATION  of  the  registration  fee  of  One 
Dollar  ($1.00)  paid  by  the  Insured  and  of  the  paj^- 
ment  by  the  Tribune  Company  of  advertising,  acquisi- 
tion, clerical  and  delivery  expense  valued  at  twenty- 
five  cents  per  policy,  the 

FEDERAL  LIFE  INSLTJANCE  COMPANTf 
liereby  does  insure  Frances  H.  Rockwell  (hereinafter 
called  the  Insured)  for  a  tei-m  of  twelve  (12)  months 
from  the  date  hereof  beginning  at  noon  Chicago  stan- 
dard time  of  the  day  this  Policy  is  dated,  against  death, 
dismemberment  or  disability  resulting,  within  sixty 
days  from  the  date  of  accident,  directly  and  indepen- 
dently of  all  other  causes  from  bodily  injuries  sus- 
tained through  external,  violent 
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and  accidental  means  for  the  amounts  and  in  the 
manner  set  forth  in  Parts  I,  II  and  III.  In  the  event 
of  the  death  of  the  Insured,  as  herein  provided,  the 
amounts  set  forth  in  Parts  I,  II,  or  III  for  loss  of 
life,  shall  be  payable  to  Euth  and  Edna  and  H.  H. 
Rockwell  (hereinafter  called  the  Beneficiaiy)  rela- 
tionship Daughters  and  Son." 

Part  I  of  the  policy  referred  to  above  covers  loss 
sustained  by  the  wrecking  or  disablement  of  any  pas- 
senger vehicle  or  passenger  car  operated  by  a  com- 
mon carrier,  and  is  not  involved  in  this  case. 

This  suit  is  based  on  Part  II  of  the  policy,  the 
material  provisions  of  which  are  as  follows: 

"The  company  will  paj-  for  loss  of  life  $2000.00 
sustained  by  wrecking  or  disablement  of  any  vehicle 
operated  by  any  private  carrier  or  pidvate  peison  in 
Avhich  the  insured  is  riding  or  by  being  accidentally 
thrown  therefrom." 

Among  the  general  provisions  of  the  policy  are 
the  following: 

"(2)  This  insurance  does  not  cover 

(a)  Suicide  or  attempt  thereat  while  sane  or 
insane. 

(f)  Death  or  loss  caused  by  any  other  means 
or  conditions  than  those  set  forth  in  Parts  I,  II 

or  ni." 

The  death  of  the  insured  and  the  liability  of  the 
appellant  are  alleged  in  paragraph  three  of  the  declar- 
ation as  follows: 

".S.  These  ])laintiffs  further  aver  that  said  sum 
of  $2400  is  due  and  payable  to  these  plaintiffs  upon 
the  terms  and  conditions'  of  said  policy  in  that  the 
said  Frances  H.  Rockwell  came  to  her  death  subse- 
'[uent  to  said  reneAvals  and  on,  to  wit,  the  25th  daj^ 
of  July,  1929,  in  the  City  of  Danville,  Vermilion  Coun- 
ty, Illinois,  solely  and  exclusively  by  external,  violent 
and  accidental  means,  to  wit,  by  being  accidentally 
thrown  from  an  automobile  operated  by  a  private  per- 
son in  which  she,  the  said  Frances 
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H.  Rockwell,  was  then  riding.  " 

To  this  declaration  appellant  filed  a  plea  of  the 
general  issues  and  also  a  special  plea  to  the  effect 
that  the  policy  sued  on  did  not  cover  suicide  or  at- 
tempt thereat  while  sane  or  insane,  and  that  the  in- 
sured committed  suicide. 

Frances  H.  Rockwell,  the  insured,  was  the  mother 
of  the  appellees.  She  was  sixty-seven  years  of  age 
at  the  time  of  her  death.  Just  previous  to  her  death 
she  had  been  in  Lakeview  Hospital  in  Danville,  Illi- 
nois, for  about  two  weeks,  suffering  from  a  general 
i-un-down  condition  and  nervousness.  Her  attending 
physician  left  on  his  vacation  and  Dr.  Baumgard,  the 
physician  who  waited  on  the  patient  just  previoiTS 
to  her  death,  testified  that  the  woman  was  at  the 
hospital  to  be  fed  up  and  rested;  that  she  was  under- 
nourished and  rather  nervous;  that  he  did  not  orig- 
inally make  an  examination  of  the  woman  and  diag- 
nose her  ailments,  but  that  he  attended  her  just  three 
or  four  days  before  she  died  and  he  understood  that 
she  was  at  the  hospital  to  be  fed  and  rested. 

On  the  evening  of  July  25,  1929,  Henry  H.  Rock- 
well, son  of  the  deceased  and  one  of  the  appellees  in 
this  suit,  who  lived  in  Danville,  Elinois,  received  word 
from  the  hospital  that  his  mother  might  be  taken 
home.  He  thereupon  went  to  the  hospital  about  seven 
o'clock  in  the  evening,  got  his  mother  and  started 
to  his  home  with  her.  About  a  blocli  north  of  the  hos- 
pital the  insured  in  some  manner  fell  from  the  mov- 
ing automobile  and  sustained  injuries  which  caused 
her  death.  Henry  H.  Rockwell,  the  son,  related  the 
occurrence  on  the  trial  as  follows:  She  fell  out  of  the 
ear— was  thrown  out  of  the  car  and  hit  on  her  head. 
She  rolled  over  two  or  three  times  as  she  went  out. 
T  first  noticed  her  going  out  of  the  car.  I  heard  a 
noise  that  attracted  my  attention.  I  was  looking  out  the 
other  side  of  the  car  and, 


of  course,  I  glanced  aroinul  right  away  aud  I  saw  her 
going  out  of  the  car.  I  made  an  effort  to  catch  her 
but  I  coukl  only  get  hold  of  her  with  my  two  fingers. 
I  couldn't  hold  on  to  her,  the  weight  was  too  much 
for  me. 

"Q.    Describe  ho%v  she  fell  out. 

"A.  Went  right  out  and  lit  on  her  head." 

On  cross-examination  Henry  H.  Rockwell  testi- 
fied that  he  had  a  conversation  with  his  mother  just 
before  she  fell  out  of  the  car;  that  he  noticed  her 
looking  out  of  the  car,  turning  her  head  from  one 
'^;ide  to  the  other  and  asked  her  what  was  the  matter 
and  she  said  "nothing;"  that  when  he  glanced  back 
the  door  was  open  and  that  ho  didn't  remember  exact- 
ly as  to  whether  she  had  her  foot  on  the  running  board ; 
that  he  testified  before  the  Coroner's  jury  and  might 
have  said  there,  "When  I  glanced  back  she  had  the 
door  open  and  one  foot  on  the  running  board."  As 
a  matter  of  fact,  the  witness  did  testify  at  the  Coron- 
er's inquest  that  when  he  next  noticed  his  mother  after 
tlie  conversation  she  had  the  door  open  and  her  foot 
on  the  running  board. 

Just  before  the  fall  causing  the  injurj'  the  insured 
was  riding  in  the  front  seat  of  the  automobile  with 
her  son,  the  insured  .sitting  on  the  right  hand  side 
of  the  front  seat.  Her  son  testified  that  the  door  on 
the  side  of  the  car  on  which  his  mother  was  riding 
opened  from  the  inside  by  a  sliding  lever  on  the  top 
.jf  the  middle  of  tlie  door,  that  at  times  that  door 
tiidn't  fasten,  but  that  on  this  particular  occasion  he 
closed  the  door  on  the  side  his  mother  was  riding  in 
when  she  got  in  the  car  at  the  hospital. 

The  street  on  which  Lakeview  Hospital  is  located 
and  on  which  the  insured  and  her  sou  were  traveling 
Mt  the  time  she  fell  out  of  the  car  is  Logan  Avenue. 
This  street  runs  north  and  south  and  is  and  was  at 
that  time  one  of  the  through  streets  of  the 

Page  4 


City  of  Danville.  H.  H.  Eockwell  testified  that  on 
going  north  from  the  hospital  after  his  mother  got 
into  the  car,  he  drove  rather  in  the  center  of  the 
street,  there  being  no  traffic  on  the  street  at  that  time; 
that  Logan  Avenue  was  paA'ed  with  asphalt  or  some 
other  composition  and  that  the  condition  of  the  pave- 
ment was  rough  and  had  holes  in  it ;  that  at  the  time 
and  place  his  mother  fell  out  of  the  car  he  was  travel- 
ing twenty  or  twenty-five  miles  an  hour. 

The  testimony  as  to  the  condition  of  the  street 
where  they  were  driving  showed  that  it  was  paved 
with  tarvia  or  asphalt  or  some  other  composition, 
was  rough  with  holes  and  had  waves  in  it;  and  either 
at  that  time  or  just  a  little  previous  had  been  in  such 
bad  contlition  that  the  city  authorities  had  undertaken 
to  patch  it  by  filling  in  the  holes.  Mr.  Sheets,  street 
commissioner,  describes  the  holes  as  slight  depres- 
sions in  the  street  possibly  an  inch  or  an  inch  and  a 
half  deej],  of  saucer  shape  and  sixteen  or  eighteen 
inches  wdde;  that  the  street,  including  the  curbing,  is 
thirty-six  feet  wide;  that  the  pavement  was  a  tarvia 
pavement  made  out  of  cruslied  stone  and  asphalt,  ex- 
cept the  gutter  slab  on  each  side  about  sixteen  or 
eighteen  inches  in  width,  which  was  made  of  cement; 
that  there  were  quite  a  number  of  these  holes  on  both 
sides  of  the  street  and  the  street  was  a  little  wavy. 
He  states  that  they  were  repairing  this  street  on  July 
•2':>,  1929,  but  did  not  know  exactly  what  portion  had 
been  repaired  at  that  time. 

Marion  Connor,  street  foreman  under  Mr.  Sheets, 
stated  that  they  had  repaired  more  than  one-half  of 
the  street  on  the  east  side,  going  north  as  far  as  the 
tarvia  run  and  had  changed  their  course  and  came 
l)ack  on  the  Avest  side  on  the  25th  day  of  July  to  about 
Mr.  Tincher's  residence,  which  is  south  of  the  point 
where  the  insured  fell  out  of  the  car;  that  the  condi- 
tion of  the  street  after  it  had  been  repaired  was  fair 
and  the  witness  later  stated 
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that  it  was  in  good  condition;  that  the  holes  that  they 
had  filled  up  wore  saucer-like  in  shape  where  the 
rock  had  been  cut  away  by  the  wheels  of  automobiles 
threshing  it  out;  that  the  holes  before  it  was  repaired 
were  of  different  depth.  On  cross-examination  he  tes- 
tified as  follows:  "When  we  got  through  there  might 
have  been  little  waves  like  in  any  street  in  town  or 
any  ])lace;  no  deep  waves.  There  were  holes  we  were 
filling  up.  We  filled  the  holes  with  chipped  stone 
and  put  the  tarvia  on.  We  tamped  the  stone  down 
and  then  covered  it  with  asphalt.  There  might  have 
been  some  waves  left ;  that  some  of  the  holes  were  pos- 
sibly an  inch  or  an  inch  and  a  half  deep  and  there 
^\-ere  quite  a  few  of  these  holes;  they  extended  for  a 
block  from  Fairchild  north  and  more.  These  holes 
were,  I  should  .judge,  eighteen  or  twenty  inches  around 
there,  some  of  them  smaller  tlian  that."  Thi'ee  men 
Avere  working  there  and  they  had  other  repair  work 
going  on  at  that  time  over  which  he  had  charge.  He 
was  just  overseeing  the  work  and  was  not  there  all 
the  time. 

Charles  Hazel  was  employed  in  the  repair  work 
on  Logan  Avenue  and  states  that  they  repaired  the 
east  side  of  the  street  first,  but  he  doesn't  remember 
where  they  were  on  the  25th  day  of  July;  that  the 
places  they  repaired  "  were  kind  of  waves"  in  which 
they  put  chipped  rock,  tamping  it  down  and  then  cov- 
ering it  with  asphalt.  The  waves  were  caused  by  the 
uneven  surface  of  the  street. 

J.  C.  Dewey,  a  traffic  or  motorcycle  officer  in 
Danville,  on  direct  examination  testified  that  he 
traveled  over  the  street  frequently  before  it  was  re- 
paired for  six  years  by  motorcycle,  and  that  the  street 
was  in  fairly  good  condition  before  the  repairs  were 
made;  that  the  traffic  on  the  street  was  always  heavy; 
that  he  had  ridden  on  the  street  from  five  to  seventy- 
five  miles  per  hour,  but  on  cross-examination  could 
not  fix  any  time  in  July  or  any  definite  rate  of  speed 
when  he  had  ridden  his  motorcycle 
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over  that  portion  of  tlie  street.  He  stated,  "  I  didn't 
ride  in  the  center  of  the  street  exactly;  it  all  depends 
where  the  car  is  I  am  after.  "  He  stated  he  could  re- 
member se\-eral  instances  Mhen  he  had  ridden  nis  mo- 
torcj'cle  down  the  street  at  seventy-five  miles  per  hour 
but  couldn't  tell  the  date. 

This  case  was  tried  twice.  At  the  first  trial  the 
jury  disagreed  and  on  the  second  trial  the  jury  found 
the  issues  for  appellees  and  returned  their  verdict  for 
$2474.02,  which  was  the  full  amount  claimed  under 
the  policy. 

At  the  close  of  all  the  evidence  the  appellant  made 
a  motion  to  instruct  the  jury  to  find  the  issues  for 
the  defendant  and  tendered  a  written  instruction  with 
said  motion,  but  the  court  denied  the  motion  and  re- 
fused to  give  the  instniction,  to  which  action  of  the 
court  the  appellant  duly  excepted .  Appellant  also  filed 
a  motion  for  a  new  trial  which  was  overruled  by  the 
court  and  appellant  excepted.  The  court  thereupon 
rendered  judgment  for  the  appellees  and  against  the 
apellant  for  the  amount  of  the  verdict  and  costs  and 
the  appellant  excepted  and  has  brought  the  record  to 
this  court,  by  appeal,  for  review. 

Two  errors  are  argued  by  appellant  as  a  ground 
for  reversing  this  judgment.  First,  it  is  insisted  that 
the  testimony  shows  that  the  deceased  opened  the 
door  of  the  car,  or  the  door  opened  by  accident,  stepped 
on  the  running  board  of  the  car  and  ejected  herself 
from  the  car  in  an  attempt  to  commit  suicide.  It  is 
insisted  by  appellees  that  it  is  possible  that  the  move- 
ment of  the  body  of  the  car,  due  to  the  driving  over  a 
wavyi  rough  pavement,  would  cause  the  door,  which 
iiad  been  coming  open  at  previous  occasions— possibly 
due  to  some  defect  in  the  latch— to  come  open.  When 
Hie  door  did  come  open  she  had  no  leverage  or  pro- 
tection from  being  thrown  out  of  the  car. 
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Counsel  for  appellant  attempted  to  bring  out  on 
cross-examination  that  Rockwell  had  made  the  follow^ 
ing  statement  before  the  coroner's  inquest:  "When 
I  glanced  back  she  had  the  door  open  and  one  foot 
on  the  running  board,"  and  Rockwell  testified  that 
he  didn't  remember  whether  he  had  said  that  or  not. 
Counsel  tlien  attempted  to  impeach  Eoclovell  by  the 
witness  Esther  Balslej-,  a  stenographer  in  the  coron- 
er's office,  who  stated  as  follows:  "Ho  happened  to 
notice  that  his  mother  was  rather  excited  or  some- 
thing and  he  turned  around  and  asked  his  mother 
what  Avas  the  matter  and  she  said  nothing,  son,  and 
then  the  next  time  he  turned  around  he  noticed  that 
she  had  one  foot  on  the  running  board  and  he  let 
loose  of  the  wheel  and  was  going  to  grab  her  but  she 
slipped  out  of  the  car."  This  statement  shows'  a 
conclusion  of  the  Avitness  as  to  the  language  used  by 
Rockwell  and  on  cross-examination  she  said  she 
wouldn't  say  whether  Rockwell  had  used  the  word 
"excited"  and  was  not  positive  that  he  had  said  she 
}iad  her  foot  on  the  running  board  or  that  her  foot 
might  have  been  out  on  the  running  board.  She  said 
that  she  didn't  get  from  the  evidence  that  the  insured 
was  standing  on  her  foot  at  any  time  on  the  running 
board.  The  testimony  of  Rockwell  is  that  his  mother 
went  out  of  the  car  head  first  and  lit  on  the  back  of 
lier  head,  turning  completely  over. 

In  the  absence  of  proof  to  the  contrary  the  pre- 
sumption is  that  the  insured  was  sane  and  would  not 
liavc  taken  her  own  life.  (Grand  Lodge  Independent 
Order  of  Mutual  Aid  v.  Wieting,  168  111.  408;  Fidelity 
&  Casualty  Co.  v.  Weise,  182  111.  496;  Miner  v.  New 
Amsterdam  Casualty  Co.  220  111.  App.  74;  Wilkinson 
V.  Aetna  Life  Insurance  Co.  240  111.  205.)  Such  pre- 
sumptions have  all  the  force  and  effect  of  evidence  un- 
til overcome  by  proof,  and  while  the  burden  is  upon 
])laintiffs  to  prove  that  the  death  of  the  insured  was 
Uie  result  of  an  accident  from  external,  violent  and 
accidental  means, 
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in  tlic  case  of  Wilkinson  v.  Aetna  Life  Insurance  Co., 

supra,  the  court  held:  "  'The  presumption  of  the  law 
is  that  all  men  are  sane  and  possessed  of  the  love  of 
life;  are  animated  b\-  the  instincts  of  self-preserva- 
tion and  the  natural  desire  to  avoid  personal  injuries 
and  death .  This  presumption,  in  the  absence  of  count- 
ervailing proof,  may  be  sufficient,  within  itself,  to 
establish  prima  facie  that  death  occured  otherwise 
than  by  self-destruction  and  to  cast  upon  the  defen- 
dant company  the  burden  of  producing  evidence  on 
the  point . '  " 

An  accident  is  usually  defined  as  an  event  that 
lakes  place  without  one's  foresight  or  expectation.  It 
is  the  antithesis  of  intentional,  and  distinguishable 
from  acts  that  are  voluntarily  done  or  conditions  pro- 
duced by  acts  voluntarily  done.  It  is  produced  by 
means  which  were  neither  designed  nor  calculated  to 
cause  it,  which  is  accidental  means .  (14  R.  C.  L.  1238, 
Insurance  sec.  418;  Fidelity  &  Casualty  Co.  of  N.  Y. 
V.  Morrison,  129  111.  App.  360.) 

From  all  the  proofs  in  this  cause  it  is  undisputed 
lliat  the  deceased  was  thrown  from  the  moving  car 
and  by  the  motion  of  the  car.  The  only  question  in 
dispute  is,  whether  the  act  was  accidental,  without 
the  foresight  or  expectation  of  the  deceased,  or  whether 
it  was  brought  about  by  her  determination  or  with 
suicidal  intent,  and  upon  that  question  the  jury  has 
passed  contrary  to  the  contention  of  appellant,  and 
we  are  not  disposed  to  interfere  with  the  finding  of 

the  jury. 

It  is  next  contended  that  the  court  erred  m  not 
giving  the  following  instructions:  "The  court  instructs 
tlie  jury  that  before  the  plaintiffs  can  recover  in  this 
case  they  must  prove  by  a  preponderance  of  the  evi- 
dence that  the  deceased  was  'thrown'  from  the  auto- 
mobile; the  fact  that  the  deceased  fell  from  the  auto- 
mobile, or  voluntarily  stepped  therefrom,  is  not  suf- 
ficient 

Page  9 


to  justify  a  verdict  in  favor  of  tlie  plaintiffs. 

The  court  instructs  tlie  jury  that  if  you  believe 
from  the  evidence  that  the  deceased  fell  from  the  au- 
tomobile in  Avhich  she  was  riding,  or  that  she  volun- 
tarily stepped  therefrom,  then  and  in  such  state  of 
the  evidence,  it  is  your  duty,  under  the  law  and  under 
your  oaths  as  jurors,  to  return  a  verdict  in  favor  of 
the  defendant . ' '  These  instructions  were  refused . 
Appellant,  on  the  trial,  offered  the  following  instruc- 
tion: "The  court  instructs  the  jury  that  if  you  believe 
from  the  evidence  that  the  deceased  was  not  'thrown' 
from  the  automobile  in  which  she  was  riding,  then, 
under  the  law  and  under  your  oaths  as  jurors,  it  is 
your  duty  to  return  a  verdict  in  favor  of  the  defen- 
dant," which  was  given. 

Appelle»was  entitled  to  an  instruction  upon  that 
subject,  but  appellte^vas  not  entitled  to  various  forms 
of  the  instruction  nor  to  argaimentative  instructions, 
and  appell^  having  submitted  the  various  fonns  of 
the  instruction,  and  the  court  having  selected  a  form 
which  we  conclude  covered  the  construction  to  be  giv- 
en to  the  lang-uagc  of  the  policy  we  cannot  hold  it 
was  error  to  refuse  the  other  two  forms. 

Finding  no  en-or  in  the  record  sufficient  to  war- 
rant a  reversal,  the  judgment  of  the  Circuit  Court  of 
Vermilion  County  is  affirmed . 
Affirmed . 
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General  No.  8454  Agenda  No.  49 

October  Term,  A.  D.  1930 

Walker-Broderick,  Inc.,  a  Corporation,  Plaintiff  in 
En-or, 


Annie  Berkson  and  Saretta  B.  Cohen,  Defendants  in 
Error. 

Writ  of  Error  from  the  Circuit  Conrt  of  DeWitt  County 

SHURTLEFF,  P.   J. 

ThLs  suit  is  an  action  in  assumpsit  brouglit  by 
the  plaintiff  in  error,  Walker-Bi'oderick,  Inc.,  a  cor- 
poration, against  the  defendants  in  error,  Annie  Berk- 
son  and  Saretta  B.  Cohen,  to  recover  brokerage  fees 
for  the  sale  of  certain  real  estate  in  the  City  of  Chi- 
cago, which  the  defendants  in  eiTor  had  placed  with 
the  plaintiff  in  error  for  sale. 

The  plaintiff  filed  the  common  counts'  with  an 
affidavit  of  claim,  which  affidavit  is  as  follows: 

Daniel  Walker,  of  the  County  of  Cook  and  State 
of  Illinois,  makes  oath  and  says  that  he  is  a  stock- 
1 1  older  and  officer  in  the  Walker-Broderick,  Inc.,  a  cor- 
Ijoration,  of  the  County  of  Cook  and  State  of  Illinois; 
and  that  he  is  the  duly  authorized  agent  of  said  cor- 
poration; that  the  demand  on  the  plaintiff  in  tlie 
above  entitled  suit  is  for  commission  due  to  the  plain- 
tiff from  the  defendants  for  the  sale  of  certain  real 
estate  in  the  City  of  Chicago,  County  of  Cook  and 
State  of  Illinois;  upon  a  contract  between  the  plaintiff 
and  defendants;  that  there  is  due  to  the  plaintiff  from 
the  defendants,  after  allowing  to  them  all  just  credits, 
deductions  and  set-offs,  the  sum  of  $1,850,  with  in- 
terest thereon  from  the  23d  day  of  July  A.  D.  1928, 
at  the  rate  of  five  per  cent  per  annum. 
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The  defendants  pleaded  the  general  issue  and 
filed  separate  affidavits  of  merit,  which  are  as  follows: 

Annie  Berkson,  upon  her  oath,  being  first  duly 
sworn,  says  that  she  is  one  of  the  defendants  in  the 
above  entitled  cause,  and  that  she  verily  believes 
that  she  has  a  good  defense  to  this  suit,  upon  the  mer- 
to  the  whole  of  the  plaintiff's  demand. 

Saretta  B.  Cohen,  upon  her  oath,  being  first  duly 
sworn,  says  that  she  is  one  of  the  defendants  in  the 
abcne  entitled  cause,  and  that  she  veifly  believes 
that  she  has  a  good  defense  to  this  suit,  upon  the  mer- 
its, to  the  whole  of  the  plaintiff's  demand. 

Plaintiff  in  error  insists  that  the  affidavits  of 
merit  filed  by  the  defendants  were  not  sufficient; 
that  said  affidavits,  and  each  of  them,  failed  to  speci- 
fy the  nature  of  the  defendants'  defense,  as  required 
by  the  55th  section  of  the  Practice  Act;  that  by  fail- 
ure to  file  a  sufficient  affidavit  of  merits,  the  defen- 
dant's admit  plaintiff's  case,  as  set  forth  in  the  affi- 
davit of  claim;  that  the  court  should  have  entered 
judgment  for  the  plaintiff  on  its  motion  for  judgment 
non  obstante  veredicto; 

The  suit  v/as  brought  upon  the  common  counts 
only,  and  while  proofs  of  the  contract  were  admissible 
under  the  common  counts,  no  motion  was  made  in 
the  court  below  to  strike  the  affidavit  of  merits  and 
the  motion  comes  too  late  after  a  verdict. 

ChaJkowski  v.  Szafranski,  250  111.  App.  360, 
where  it  is  held: 

"The  same  rule  obtains  with  reference  to  an  in- 
sufficient affidavit  of  merits  or  where,  as  here,  one 
of  the  defendants  did  not  sign  the  affidavit  of  merits. 
Where  the  plaintiff  takes  issue  on  the  plea  and  goes 
to  trial  without  any  affidavit  of  merits,  the  filing  of 
an  affidavit  is  considered  waived.  LaMv  v.  Fleiskmaji, 
]65  m.  App.  312;  Peerless  Pattern  Co.  v.  SUverbloom 
Dry  Goods  Co.,  211  111.  App.  194." 
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Objections  to  the  affidavit  of  merits  not  pointed 
out  to  the  trial  court  cainiot  be  raised  in  the  review- 
ing court.  Spengler  v.  Eiger,  25o  111.  App.  329. 

Plaintiffs  in  error  offered  i^roofs  tending  to  show 
that  under  a  contract  of  brokerage  to  sell  real  estate, 
it  furnished  a  purchaser,  ready,  able  and  willing  to 
purchase  the  lands'  of  defendants  in  error,  and  a  pur- 
chaser who  did  purchase  the  lands  from  defendants 
in  error,  but  that  defendants  in  eiTor  closed  the  con- 
tract with  the  purchaser,  one  Fishman,  at  a  lower 
price  than  plaintiff  in  error  had  been  pemiitted  to 
make  and  without  the  knowledge  of  plaintiff  in  error, 
and  that  defendants  in  error  refused  to  pay  any  com- 
mission. 

Proofs  were  offei-ed  by  defendants  in  error  tend- 
ing to  show  that  the  real  estate  was  placed  in  the 
hands  of  plaintiff  in  error  to  sell  at  a  net  price,  namely, 
sixty-two  thousand  dollars,  and  that  Fishman  would 
not  pay  more  than  $55,500  for  the  lands;  that  before 
making  the  sale,  as  defendants  in  error  claim,  Fish- 
man agreed  to  pay  the  commission  and  plaintiff  in 
error  agreed  to  accept  Fishman 's  promise  to  pay  the 
commission  and  understood  that  defendants  in  error 
were  to  pay  no  commission.  The  testimony  was  con- 
tradictory upon  this  phase  of  the  case.  There  was  no 
dispute  but  that  plaintiff  in  error  produced  Fishman 
as  a  purchaser,  who  purchased  and  paid  for  the  lands. 
There  is  no  doubt  about  the  rule  of  law  in  this  State 
that  where  an  agent  is  employed  to  sell  real  estate 
for  the  owner  and  is  instrumental  in  bringing  the  o^vn- 
er  and  the  buyer  together  and  the  owner  then  concludes 
the  sale  at  a  less  price  than  the  agent  vv-as  authorized 
to  sell  for,  the  agent  is  entitled  to  compensation  for 
his  services.  (Francisco  v.  Coleman,  230  111.  App.  470; 
Wrig-ht  V.  McCUiitock,  136  111.  App.  438;  Wilson  v. 
Mason,  158  111.  304;  Hafner  v.  Herron,  165  111.  242; 
Ei^  M  V.  More,  226  111.  382;  Fox  v.  Ryan,  240  111.  396; 
Carter  v.  VYebster,  79  111.  435.) 
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We  find  no  formal  contract  entered  into  in  tliis 
case  other  than  the  verbal  listing  of  the  property  with 
plaintiff  in  error  and  the  conversation  at  that  tinae. 

Much  complaint  is  made  by  plaintiff  in  error  as  to 
the  instructions  given  for  defendants  in  error.  The 
ninth  instruction  was  as  follows:  "The  court  instructs 
the  jury  before  the  plaintiff  can  recover  in  this  case 
the  plaintiff  must  show  by  a  preponderance  of  the  evi- 
dence the  following: 

"1.  That  it  was  employed  by  the  defendants  to 
sell  the  real  estate  in  qiiestion. 

"2.  That  for  such  sendees  that  the  defendants 
were  to  pay  the  plaintiff  the  reasonable  and  customary 
charges  for  like  sen-ices  in  the  conununity  where  the 
services  were  rendered. 

•     "3.   That  the  plaintiff  procured  a  buyer  who  was 
ready,  able  and  willing  to  buy  on  the  terais  proposed. 

"4.  That  the  plaintiff  was  the  procuring  and  effi- 
cient cause  of  the  sale  having  been  made. 

"And  the  court  further  instructs  you  that  unless 
the  plaintiff  has  proved  each  of  the  foregoing  proposi- 
tions by  the  greater  weight  of  the  evidence,  or  if  the 
proof  is  evenly  balanced  or  preponderates  in  favor  of 
the  defendants  on  any  one  or  more  of  the  foregoing 
propositions,  then  in  that  event  of  the  proof  it  would 
Ix'  the  duty  of  the  jury  to  find  for  the  defendants." 

The  eleventh  instruction  was  as  follows:  "The 
court  instructs  the  jury  that  if  you  believe  from  the 
evidence  in  this  case  that  the  property  of  the  defend- 
ants was  listed  with  the  plaintiffs,  with  the  under- 
standing that  the  price,  if  any  she  gave  them,  was  net 
to  her,  and  that  she  was  not  to  pay  a  commission  to 
them  for  the  sale  of  same,  then  and  under  that  state  of 
proof,  if  such  is  the  proof,  she  is  not  liable  for  any 
commissions  to  them  for  the  sale  of  said  premises." 
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The  twelfth,  thirteenth  and  fourteenth  instruc- 
tions were  as  follows: 

"12.  The  court  instructs  the  juiy  that  if  you  be- 
lieve from  the  evidence  in  this  case  that  the  plaintiffs 
failed  to  furnish  a  purchaser  of  the  property  in  ques- 
tion to  the  defendants,  which  purchaser  was  ready, 
willing  and  able  to  buy  the  real  estate  in  question,  then 
they  are  not  entitled  to  recover  in  this  case  for  com- 
missions on  the  sale  of  said  real  estate,  and  under  that 
state  of  proof,  if  you  believe  such  is  the  proof  in  this 
case,  you  will  find  the  issues  for  the  defendants . 

"13.  Even  though  the  jury  may  believe  from  the 
evidence  in  this  case  that  the  defendants  originally 
employed  the  plaintiff  to  sell  the  property  in  question 
and  that,  pursuant  to  such  employment,  the  plaintiff 
procured  tlie  man  who  subsequently  bought  the  prop- 
erty, yet  you  are  further  instructed  that  if  you  believe 
from  the  evidence  that,  before  the  contract  for  the 
sale  of  the  property  in  question  was  made,  the  plaintiff 
agreed  to  look  to  the  buyer  of  the  property  for  their 
commission,  then  there  can  be  no  recovery  in  this  case, 
even  though  the  buyer  of  such  property  did  not  pay 
such  commission. 

"14.  The  court  instructs  the  jury  that  if  the  jury 
believe  from  the  evidence  that  the  defendant  Anna 
Berkson  listed  tlie  property  in  question  with  the  plain- 
tiff, and  at  the  time  of  such  listing  she  informed  the 
plaintiff  in  substance  that  for  their  sei-i'ices  in  the 
sale  of  the  property  in  question  they  would  have  to 
collect  the  commission  from  the  buyer,  or  that  the 
price  made  by  the  said  defendant  for  such  property 
was  to  be  net  to  the  owners,  and  if  you  further  believe 
that  at  that  time  and  on  that  occasion  the  plaintiff 
made  no  objection  to  such  arrangement,  then  you  are 
instructed  that,  even  though  you  may  believe  that 
thereafter  the  plaintiff  notified  the  defendants,  or 
either  of  them,  that  they,  the  plaintiffs,  would  hold  the 
defendants  responsible 
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for  the  commission,  yet,  unless  you  believe  that  the 
defendants  then  and  there  agreed  to  pay  such  commis- 
sion, tlien  in  that  extent  of  the  proof  of  tlie  defendants 
Avoukl  not  be  liable  in  this  case  and  your  verdict  shovdd 
be  for  the  defendants.  " 

These  instructions  do  not  state  the  law  as  laid 
down  by  this  court  in  Rasar  &  Johnson  v.  Harry 
Spui'ling,  176  111.  App.  349,  and  in  Francisco  v.  Cole- 
man, 230  111.  App.  470,  and  other  cases  that  should 
be  applied  to  this  case.  The  only  issue  of  defense 
tendered  by  defendants  in  error  was  that  Fishnian, 
t!ie  purchaser,  agreed  to  pay  the  commissions  earned, 
and  plaintiff  in  error  released  the  defendants  in  error. 
Some  testimony  was  offered  to  this  effect.  The  in- 
structions of  defendants  in  error  ignored  this  issue, 
which  resulted  in  numerous  fanciful  issues  being  pre- 
sented to  the  jury  and  other  questions  which  were 
not  the  law  of  tlie  case.  Some  of  the  instructions  set 
out  particular  facts  and  phases  of  the  case  that  were 
not  in  issue  and  ignored  other  pliases  of  tlie  case  that 
were  in  issue. 

In  Rasar  &  Johnson  v.  Spurling,  supra,  this  court 
held: 

"The  first  instruction  given  on  behalf  of  defend- 
ant told  the  jury  that  before  plaintiffs  could  recover 
it  was  necessary  tliat  they  should  show  by  a  prepon- 
derance of  the  evidence  not  only  that  they  had  pro- 
cured a  purchaser,  in  accordance  with  their  contract 
of  employment,  wlio  was  ready,  able  and  willing  to 
l)uy  upon  the  terms  expressed  in  the  contract  of  em- 
Ijloyment,  but  that  they  must  also  show  by  a  prepon- 
derance of  the  evidence  that  they  were  the  efficient 
cause  in  effecting  a  sale  of  the  premises  according  to 
the  terms  mentioned  in  the  contract  of  employment, 
or  on  other  terms  agreed  upon .  This  instruction  is  not 
a  correct  statement  of  the  law.  Plaintiffs  were  en- 
titled to  recover  if  they  found  a  buyer  who  was  ready, 
able  and  willing  to  purchase  the  property  on 
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the  terms  of  the  origiiial  contract,  or  to  whom  defend- 
ant finally  sold  the  property  upon  other  terms  agreed 
upon  by  the  purchaser  and  defendant,  and  it  was  not 
necessary  that  a  purchaser  should  be  obtained  who 
was  ready,  willing  and  able  to  purchase  upon  terms 
agreed  upon  by  and  between  the  plaintiffs  and  the 
defendant.  Eafner  v.  Herron,  165  111.  241:2." 

In  Francisco  v.  Coleman,  supra,  the  court  held: 
"Coleman  saw  fit  to  let  the  matter  drift  and  closed 
the  deal  through  his  new  brokers  without  making  any 
effort  to  protect  his  original  agent,  who  was  unques- 
tionably the  procuring  cause  of  the  sale.  Under  such 
circumstances  the  defendant  cannot  avoid  the  payment 
of  the  commis.^ions  agreed  upon.  (Rigiton  v.  More, 
226  111.  382;  Ogren  V.  Sundell,  220  111.  app.  584;  Haf- 
ner  v.  Herron,  165  111.  24-2.)  The  defendant  urges 
that  under  the  contract  of  employment  the  plaintiff 
was  to  receive  only  what  he  could  obtain  over  $200  an 
acre  in  case  he  effected  a  sale,  and  inasmuch  as  the 
farm  was  sold  for  no  more  than  $200  an  acre  the  plain- 
tiff therefore  has  no  just  claim  for  commissions.  We 
cannot  agree  with  this  contention.  In  the  first  place, 
according  to  plaintiff's  testimony,  he  was  to  receive 
a  commission  of  two  and  one-half  per  cent  in  case  a 
sale  of  tlie  farm  was  concluded  by  the  owner  with  a 
purchaser  jjroduced  by  the  plaintiff.  " 

Other  errors  in  other  instructions  are  pointed  out 
whicli  will,  without  doubt,  be  con-ected  upon  another 
trial.  The  instructions  were  contradictory.  For  ex- 
ample, the  court  ga^-e  plaintiff  in  error's  fourth  in- 
struction as  follows:  "The  court  instructs  the  jury 
that,  if  you  believe  from  the  evidence  in  this  case  that 
the  defendants  employed  the  plaintiff  as  their  agent 
to  Jiegotiate  the  sale  of  certain  of  the  defendants'  real 
est.  t'^  and  that  the  plaii'tiff  undertook  said  employ- 
ment and  was  instrumental  in  bringing  together  the 
bu  -id  the  defenraiits,  then,  in  that  case,  the 
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plaintiff  is  entitled,  as  a  matter  of  law-,  to  recover  from 
the  defendants  compensation  for  his  services,  regard- 
less of  the  fact  that  the  defendants  themselves  con- 
cluded the  sale  and  upon  a  price  less  and  upon  terms 
different  from  those  which  the  plaintiff  was  author- 
ized to  sell,"  and  defendant  in  eiTor's  seventeenth  in- 
struction as  follows:  "The  court  instructs  the  jury 
that  if  you  helieve  from  the  evidence  in  this  case  that 
at  the  time  the  property  in  question  was  listed  with 
the  plaintiff  that  the  same  was  listed  upon  a  price  net 
to  the  defendants,  and  even  though  you  further  believe 
from  the  evidence  tliereafter  the  price  was  changed, 
yet  unless  the  plaintiff  has  proven  by  a  preponderance 
of  the  evidence  that  the  defendants,  or  one  of  them, 
after  the  original  listing  of  said  property,  agreed  to 
pay  the  commission  for  the  sale  thereof,  then  in  that 
event  of  the  proof  there  can  be  no  recovery  in  this  case 
by  the  plaintiff  and  your  verdict  should  be  for  the 
I  lef endants . ' ' 

These  insti-uctions  contradict  each  other  and  the 
last  instruction  does  not  state  the  law.  With  the  in- 
structions as  given,  which  constitute  reversible  error, 
it  is  difficult  to  see  how  the  jury  could  have  found  a 
different  verdict. 

It  is  suggested  by  defendants  in  error  that  the 
record  fails  to  disclose  that  plaintiff  in  error  was  a 
licensed  broker  under  the  statute  and  that  it  is  neither 
shown  in  the  affidavit  of  claim  or  in  the  evidence .  The 
declaration  is  not  abstracted  and  no  objection  of  this 
kind  appears  to  have  been  made  in  the  court  below. 
There  was  no  demurrer  to  the  declaration  or  objection 
made  to  the  affidavit  of  claim  and  we  must  assume 
that  plaintiff  in  error's  capacity  to  sue  was  established- 
in  the  lower  court. 

For  the  errors  ijointed  out,  the  judgment  of  the 
Circuit  Court  of  DeWitt  County  is  reversed  and  the 
cause  remanded. 

Reversed  and  Remanded. 

Pao-e  8 


^j_4J^r*.J~ 


260  I.A.  635 


I— 


General  Xo.  8456  Agenda  No.   16 

October  Tenn,  1930 

ALAJyilE  C.  HAWORTH,  Appellee, 

vs. 

OIvAW  PROVIDENT  RELIEF  ASSOCIATION 

(A  Mutual  Benefit  Association).  Appellant 

Appeal  from  the  Circuit  Court,  Shelby  County 
SHURTLEFF,  P.  J. 

Appellant  is  a  mutual  insurance  association,  op- 
erating under  the  laws  of  the  State  of  Illinois.  Ap- 
pellee's husband  in  1927  took  out  a  policy  of  insur- 
ance in  appellant  company.  He  paid  before  his  death, 
May  22,  1929,  eveiy  assessment  that  was  assessed 
against  him.  His  policy  had  in  it  a  paragraph  that 
sets  out  in  full  the  contract  or  agreement  in  regard 
to  the  payment  of  assessments,  as  follows: 

"NOTICE  OF  ASSESSMENT:  Upon  the  death 
or  disability  of  any  member  of  this  association  who 
is  in  good  standing  and  information  of  such  being 
given  to  the  secretary  of  the  association,  it  shall  be 
the  duty  of  said  secretary  to  promptly  mail  the  bene- 
ficiary a  blank  proof  of  claims  on  which  claim  can 
be  filed.  Upon  receipt  of  this  blank  properly  executed, 
the  secretary  shall  submit  same  to  the  directors  of 
the  association,  whose  duty  it  shall  be  to  determine 
whether  or  not  the  association  is  liable.  K  they  ap- 
prove the  claim,  each  member  of  this  association  shall 
pay  the  sum  of  such  assessment  ordered  by  the  board 
of  directors.  Such  assessment  shall  be  due  and  pay- 
able within  thirty  days  from  and  after  date  of  the 
notice  stating  that  such  assessment  is  due;  and  the 
mailing  by  first  class  mail  of  such  notice  to  his  last 
address  as 
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given  by  the  member  to  the  secretary  shall  constitute 
due  and  legal  notice.  Upon  failure  of  any  member  to 
pay  any  assessment  levied  upon  him  within  thirty 
days  the  association  nvdy  declare  the  certificate  can- 
celled upon  a  further  notice  sent  by  first-class  mail 
addresseil  to  such  member  to  his  last  given  address 
that  his  certificate  will  be  cancelled  if  payment  is 
not  made  to  the  association  within  ten  days  of  the 
mailing  of  such  cancellation  notice . ' ' 

On  March  1st,  April  1st  and  May  1st,  1929,  as- 
sessments were  levied  against  the  deceased  and  no- 
tices given,  but  the  assessments  had  not  been  paid. 
On  May  13,  1929,  appellant  mailed  to  the  insured, 
John  W.  Hawoi'th,  a  notice  stating:  "This  is  to  no- 
tify you  that  the  claims  of  members  named  below 
were  promptly  paid.  This  assessment  of  one  dollar 
is  payable  %\'ithin  thirty  days  from  date  of  call  (May 
1,  1929),  or  not  later  than  June  1,  1929,  and  is  to 
reimburse  the  benefit  fund,"  etc.  Then  follows  the 
names  of  deceased  members. 

On  May  21,  1929,  appellant  gave  a  receipt  to 
Fvleon  Haworth  for  three  dollars,  stating  in  the  re- 
ceipt: "Not  accepted  as  payment  of  dues  for  J.  W. 
Haworth,  but  held  as  reason  for  possible  adjustment 
for  reinstatement  of  certificate  No .    3329 . ' ' 

The  insured  died  May  22,  1929.  No  action  had 
ever  been  taken  by  appellant  to  cancel  the  Hawoi-th 
policy  or  to  dismiss  Haworth  from  the  association. 
Tlie  policy  contract  between  the  deceased  and  appel- 
lant  contains   the  following   provisions: 

"The  Okaw  Provident  Relief  Association  hereby 
agrees  that  in  consideration  of  the  payment  of  the 
charter  members'  fee  of  $5.00,  the  receipt  of  which  is 
hereby  acknowledged,  and  the  payment  of  such  further 
assessments  of  not  to  exceed  $1.00  if  necessary  to  meet 
the  claims  and  expenses  of  the  association,  John  W. 
Haworth,  (hereafter  called  the  member)  is  entitled 
to  all  the  benefits  of  this  association.  In  the  event 
of  the  natural  death  of  said 
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member,  Mamie  C.  Ha  worth,  Slielbvville,  Illinois, 
named  as  beneficiary,  is  entitled  to  an  amount  not 
to  exceed  $800.00.  The  total  liability  of  the  associa- 
tion on  any  claim  shall  not  exceed  $1.00  per  mem- 
ber of  the  total  remaining-  members  in  good  stand- 
ing. *..****.. 

"Upon  the  death  or  disability  of  any  member  of 
this  association  who  is  in  good  standing,  and  inform- 
ation of  such  fact  being  given  to  the  Secretary  of  this 
Association  it  shall  be  the  duty  of  said  Secretaiy  to 
l)romptly  mail  the  beneficiary  a  blank  proof  of  claim 
on  which  claim  can  be  filed.        Upon  receipt  of  this 
blank  properly  executed,  the  Secretary  shall  submit 
same  to  the  Directors  of  the  Association,  whose  duty 
it  shall  be  to  determine  whether  or  not  the  association 
is  liable.  If  they  approve  the  claim  each  member  of 
this  association  shall  pay  the  sum  of  such  assessment 
ordered  by  the  Board  of  Directors.  Such  assessment 
shall  be   due  and   payable  within  thirty  days  from 
and   after  the   date  of  the  notice   stating  that   such 
assessment  is  due;  and  the  mailing  by  first  class  mail 
of  such  notice  to  his  last  address  as  given  by  the 
member  to  the  secretary  shall  constitute  due  and  legal 
notice.  Upon  failure  of  any  member  to  pay  any  as- 
sessment levied  upon  him  within  thirty  days  the  as- 
sociation may  declare  the  certificate  cancelled  upon 
a  further  notice  sent  by  first-class  mail  addressed  to 
such  member  to  his  last  given  address  that  his  cer- 
tificate will  be  cancelled  if  payment  is  not  made  to  the 
.issociation  mthin  ten  days  of  the  mailing  of  such 
cancellation  notice. 

"Any  member  having  been  suspended  for  failure 
to  pay  any  contribution  and  wishing  to  be  reinstated 
may  secure  reinstatement  by  paying  the  delinquent 
assessment  and  a  reinstatement  charge  of  fifty  cents; 
provided  that  such  member  shall  at  the  time  sign  a 
statement  to  the  effect  that  he  is  in  good  health  at 
the  time  of  the  reinstatement;  and  said  certificate  shall 
be  non-contestable 
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one  year  from  date  of  reinstatement  except  as  herein 
specifically  provided     »     *     *     * 

"This  certificate  is  issued  in  consideration  of  the 
application  for  membership  in  said  association  hereto- 
fore executed  and  personally  signed  by  said  assured 
member,  a  copy  of  which  application  is  attached  hereto 
and  made  a  part  thereof;  and  said  certificate  and  appli- 
cation constitute  the  entire  contract  between  the  mem- 
ber and  the  association." 

There  was  a  trial  by  jury  and  a  verdict  and  judg- 
ment for  appellee,  from  which  judgment  appellant  has 
appealed  to  this  court. 

It  is  contended  bj'  appellant  that  under  section 
435  (9)  of  chapter  73  of  the  Revised  Statutes  that  it 
is  expressly  provided  that  a  loss  shall  be  paid  by  a 
mutual  benefit  association  not  later  than  three  months 
after  the  date  due  jft'oof  of  death  shall  have  been  re- 
ceived; and  under  section  435  (11)  of  the  same  chapter 
the  statute  provides  that  upon  the  failure  of  any  mem- 
ber of  a  mutual  benefit  association  to  pay  any  assess- 
ment levied  upon  him  within  the  time  named  in  the 
notice  thereof  the  association  may  declare  his  cer- 
tificate cancelled  if  payment  be  not  made  within  ten 
days  of  the  mailing  of  the  notice  therefor;  and  that 
the  same  statute  expressly  provides  that  a  mutual 
benefit  association  shall  not  be  liable  on  any  one  cer- 
tificate for  an  amount  gTeater  than  one  dollar  per 
member  in  good  standing. 

While  the  defense  that  a  member  is  not  "in  good 
standing"  because  of  misconduct  requires  formal 
record  action  by  an  association,  his  default  in  paying 
dues  or  assessments  may  be  shown  by  any  legitimate 
proof;  and  his  failure  to  pay  his  assessments,  with- 
out valid  excuse  on  his  part  and  without  fault  on  the 
part  of  the  association,  is  competent  evidence  of  loss 
of  good  standing.  In  Independent  Order  of  Foresters 
V.  Zak,  136  111.  188,  the  sum  named  in  the  certificate 
was  payable  if  the  member  at  the  time 
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of  his  death  was  in  good  standing. 

"A  membei-  is  said  to  be  in  good  standing  when 
ho  complies  with  the  laws,  rules,  usages  and  regula- 
tions of  the  oi'der.  Such  compliance  necessarily  in- 
cludes punctual  payment  of  all  dues  and  assessments 
for  which  the  member  may  become  liable."  (Royal 
Circle  v.  Achterrath,  204  Bl.  564.) 

Appellant  under  the  rules  cited  indicates  that  it 
considered  Haworth  a  member  in  good  standing  by 
levying  an  assessment  upon  him  on  May  1,  1929, 
although  two  prior  assessments  were  unpaid.  Testi- 
mony was  offered  by  appellee  tending  to  show  that 
Haworth  had  been  pentiitted  at  former  times  to  pay 
assessments  quarterly  when  the  assessments  had 
equalled  three  dollars .  The  question  of  good  standing 
is  a  matter  of  proof  and  the  burden  is  on  the  insurer 
to  make  such  proof,  and  where  the  insurer  continues 
to  treat  the  insured  as  in  good  standing  the  insurer  is 
bound  by  such  action.  The  judgment  in  this  case  is 
supported  by  the  facts  and  the  law  in  Northwestern 
Traveling  Men's  Ass.  v.  Schauss,  148  111.  304,  and 
Conductors'  Benefit  Ass.  v.  Tucker,  158  111.  194. 

Finding  no  ground  for  error,  the  judgment  of  the 
Circuit  Court  of  Shelby  County  is  affirmed. 

Affirmed . 
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General  No.  8471  Agenda  No.  28 

October  Term,  1930 

EGBERT  MAEKJN,  a  Minor,  by  Emma  Marion,  his 

Next  Friend,  Appellee, 

vs. 

ALLITH  PROUTY  COMPANY,  a  Corporation, 

Appellant . 

Appeal  from  the  Circuit  Court  of  Vermilion  County 

SHURTLEFF,  P.    J. 

Appellant,  by  this  appeal,  seeks  to  reverse  a  judg- 
ment against  it  in  the  Circuit  Court  of  Vermilion  coun- 
ty, in  favor  of  appellee,  for  $6,500,  in  an  action  of 
trespass  on  the  case  for  a  wilful  violation  of  the  Illi- 
nois Occupational  Disease  Act.  There  were  two  counts 
in  the  declaration  and  charged  in  substance: 

First:  That  appellant,  a  large  employer  of  labor 
in  its  factorJ^  wilfully  failed  to  equip  its  buffing  ma- 
chine (which  caused  much  emery  and  pumice  stone 
dust  to  ])ermeate  the  air  and  be  inhaled  by  the  appel- 
lee, its  operator),  with  such  reasonable  and  approved 
devices,  means  and  methods  in  common  and  general 
use,  such  as  face  breathing  masks,  fans,  suction  pipes, 
respirators,  exhaust  devices  and  the  like,  or  substitute 
devices,  for  the  prevention  of  Industrial  or  Occupa- 
tional Disease,  or  illness  or  disease  incident  to  said 
work  and  process  as  carried  on,  and  to  prevent  said 
dust  from  being  breathed  by  appellee  and  inflaming 
and  irritating  his  siimses  and  thereby  producing  sinus 
trouble,  nose  bleed,  cold  in  the  head,  inflammation  of 
the  blood  vessels,  organs  and  tissues  of  the  head,  caus- 
ing inability  to  work  and  permanent  injury. 
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Second:  This  count  is  substantially  tlie  same  as 
the  first,  except  the  Occupational  Disease  Act  is  not 
specifically  referred  to. 

The  facts  as  set  out  in  appellee's  statement  of 
the  case  are,  that  from  May  to  October,  1928,  and 
for  years  prior  thereto,  the  appellant  was  a  large 
employer  of  laboi-  and  was  engaged  in  melting,  mold- 
ing and  polisTiing  Ford  automobile  castings  and  build- 
ing hardware;  five  or  six  hundred  men  were  thus  em- 
ployed. It  had  one  main  large  building  twenty-seven 
or  twenty-eight  feet  high,  two  hundred  fifty  feet  long, 
and  three  hundred  feet  wide,  with  partitions  extend- 
ing from  the  floor  to  the  roof.  It  had  ten  or  eleven 
compartments  in  which  were  operated  twenty-five  or 
thirty  drill  presses  to  cut  holes  in  metal,  power  jacks 
to  cut  Ford  castings,  and  lathes  to  smooth  them.  There 
were  also  storage  rooms,  dipping  and  polishing  tank 
rooms . 

In  the  center  of  said  building  was  one  large  com- 
partment in  which  appellee,  then  eighteen  years  old, 
worked.  It  was  seventy-five  feet  wide  and  one  hun- 
dred seventy-five  feet  long,  and  in  which  the  greasy 
rough  castings  that  came  fro(m  the  foundiy,  were 
brought  to  be  polished  by  an  electrically  driven  pol- 
ishing machine. 

This  machine  set  on  the  floor  and  consisted  of  a 
wheel  called  a  buffer,  covered  with  emery  on  rubber 
or  felt,  and  which  revolved  very  rapidly.  This  wheel 
was  about  three  inches  in  diameter  and  on  the  end 
of  a  revolving  rod.  It  was  about  five  feet  high  and 
two  feet  wide.  Castings  were  held  by  the  hands 
against  this  revolving  buffer  wheel  which  polisTied 
them;  the  felt  or  rubber  on  this  wheel  became  g-ummed 
at  times  so  it  was  necessary  to  apply  pumice  stone 
(which  came  in  big  cakes  of  a  grayish  color)'  against 
said  wheel  while  it  was  moving,  sometimes  on  each 
casting,  and  other  times  on  the  tenth  or  fifteenth 
casting,  the  frequency 
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depending-  upon  the  gummed  condition  of  the  casting, 
caused  by  the  grease  and  oil. 

Appellee  began  working  on  this  polishint^  ma- 
chine in  June,  1928,  polishing  Ford  castings .  He  stood 
and  worked  v.-ithin  a  foot  or  a  foot  and  one-half  of 
the  machine,  and  every  time  he  applied  pumice  stone 
to  said  buffer,  dust  flew  up  in  his  face  and  nose  and 
all  around  and  about,  anct  rolled  out  and  whirled 
around  like  a  big  fog,  so  thick  at  times  that  the  op- 
erator could  not  be  seen  by  other  workmen  passing 
near  by,  and  extended  thirty  or  forty  feet  from  him 
and  settled  on  the  machinery  and  his  clothes.  Dust 
always  followed  tlie  operation  of  the  machine .  Emery 
dust  was  dark  and  pumice  stone  was  grayish  and  was 
a  cutting  dust,  but  not  as  shaii)  as  emery. 

Appellant  had  provided  reasonable  and  approved 
devices,  means  and  methods  for  eliminating  such  dust 
in  another  compartment  in  the  building,  but  none  was 
provided  for  appellee. 

Face  masks  or  respirators  are  used  in  factories. 
They  fit  over  the  head  and  a  piece  of  nibber  inserts 
in  the  mouth  with  cotton  and  other  material  to  breathe 
through,  which  prevents  inhaling  gases  or  dust;  it  is 
absorbed  or  strained.  Fans  and  exhaust  devices  are 
used,  which  work  on  a  blower  near  the  machine  and 
having  suction  pipes  which  pull  the  dust  away  from 
the  machine  and  blow  it  outside;  also  exhaust  fan 
devices  made  of  metal,  funnel  shaped,  through  which 
suction  of  air  pulls  the  dust  away  from  machines. 

Ventilation  where  appellee  worked  was  by  win- 
dovrs  and  doors.  Masks  were  provided  and  used  in  the 
nickel  plating  room  where  they  polish  nickel  plate 
and  in  the  dip  room  wdiere  they  dipped  paint  and 
sprayed  paint .  They  also  had  suction  devices  fastened 
underneath  the  buffer  of  the  polishing  machine  in 
another  compartment.  But  no  such  fans,  masks,  or 
suction  devices  were  provided  appellee. 

When    appellee    entered    said    employment    his 
health  was  good.  There  was  nothing  wrong  with  his 
nose,  eyes,  face,  mouth,  throat, 
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lungs  or  sinus.  He  weighed  one  hundred  forty-five 
to  one  hundred  fifty  pounds  and  he  had  not  been 
working  at  anything  else.  Shortly  after  he  started 
working  on  this  machine  he  underwent  a  physical 
change  in  all  of  said  respects  and  the  Safety  First 
Committee  in  the  factory  notified  the  nurse  and  as- 
sistant superintendent  to  put  up  an  apparatus  to  suck 
the  dust  away  from  appellee  or  to  furnish  him  a  mask 
or  blower,  and  the  superintendent  said  it  could  be 
done  but  never  was  done.  In  two  or  three  weeks  ap- 
pellee's e3-es  became  irritated,  watery,  inflamed,  red 
and  swollen,  his  face  swollen  and  along  the  side  of 
his  nose  to  such  an  extent  that  it  was  almost  even 
with  the  end  of  his  nose  and  the  side  of  his  face.  His 
nose  was  caked,  he  sneezed,  "felt  like  his  head  was 
stopped  up,"  mucous  ran  from  his  nose;  had  head- 
aches; mouth  and  throat  were  diy;  he  coughed  and 
had  colds  nearly  all  the  time;  "couldn't  hardly  breathe 
through  the  nose;  had  to  fight  for  breath  at  night;" 
couldn't  sleep;  breathed  through  his  mouth;  nose  was 
raw  and  burned  and  two  or  three  times  a  day  it  would 
bleed  sometimes  as  much  as  a  pint  and  sometimes  for 
five  or  seven  minutes;  he  couldn't  work  steadily. 

Dr.  Crispin,  the  company  doctor,  examined  him 
and  sent  him  to  Dr.  Jewell,  an  eye,  ear,  nose  and  throat 
specialist.  He  had  to  lay  off  work  one  or  two  months 
in  the  fall  and  was  under  Dr.  Jewell's  care  until  Feb- 
ruary, 1929.  On  December  28,  1928,  he  went  back  to 
work  at  an  outside  job  away  from  the  dust  and  stayed 
until  August  9,  1929,  when,  on  account  of  his  condition 
he  was  compelled  to  quit  and  has  not  worked  since. 
From  December  to  August  he  had  colds  all  the  time 
and  nose  bleed;  his  nose  was  irritated,  stopped  up; 
he  couldn't  hear,  had  headaches  all  the  time,  could 
hardly  breathe  and  fell  off  in  weight.  Appellee  and 
several  other  witnesses  described  his  condition  as  we 
have  set  forth  and  there  was  no  evidence  to  the  con- 
trary. 
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Ai^pellee's  illnoss  was  first  noticed  two  or  three 
weeks  after  he  began  working  on  this  machine.  The 
antmm-hymore  maxillary  sinus  from  the  nose  down 
into  the  side  of  the  face,  ^\]iich  opens  into  the  nasal 
passage,  contained  pus,  had  infection  and  was  drain- 
ing through  the  nose.  The  sinus  was  inflamed.  Sinus 
is  caused  by  bacteria.  Where  conditions  are  ideal 
germs  multiply  quickly.  A  bad  cold  and  specific  or- 
ganism bacteria  would  grow  better  in  that  extreme 
than  in  any  other  place.  If  the  nose  were  in  normal 
condition  it  would  not  be  ideal  for  germs  to  multiply. 

Doctor  Jewell  found  sinus  trouble  and  just  a 
few  days  before  the  trial  his  last  examination  disclosed 
initation  of  tlie  sinus,  a  congestion  of  the  middle  tur- 
binate bone,  and  congestion  of  the  lining  of  the  nose 
in  the  right  side.  It  was  his  opinion  that  the  condi- 
tion described  in  the  hyi^othetical  question  describing 
his  work  at  this  machine,  in  the  dust  during  his  em- 
ployment, would  cause  the  condition  in  his  nose  and 
in  his  sinuses,  by  the  dust  entering  the  nose,  setting- 
up  an  irritation  and  causing  a  swelling  of  the  lining 
and  its  different  parts,  interfering  with  drainage  from 
the  sinus  or  the  natural  openings  in  the  sinus,  and 
following  on  the  heels  of  the  irritation  infection  could 
set  in  that  would  be  the  mechanism  of  the  way  in 
which  that  trouble  could  be  caused;  that  the  condi- 
tion of  the  sinus  woidd  cause  an  impainnent  of  the 
hearing,  as  the  extension  of  the  inflammation  of  the 
nose  back  over  the  opening  of  the  ear  into  the  throat 
of  the  Eusthachian  tube,  and  the  inflammation  and 
irritation  caused  swelling  of  the  tube  which  would  in- 
terfere with  the  hearing;  that  the  sinus  trouble  would 
cause  headaches,  and  that  the  work  he  did  and  the 
ilust  had  a  connection  through  said  irritation  and 
infection  of  the  nose  and  sinus,  and  conditions  under 
which  he  Avorked  Avould  cause  nose  bleeding  and  re- 
peated and  continued  headaches  and  inability  to  sleep, 
and  that  this  condition  was  permanent,  and  his  ability 
to  do  manual  labor  in  the  future,  where  there  was 
dust,  would  be  impaired. 
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Heavy  lifting  or  heavy  work  would  have  a  tendency 
to  increase  congestion  which  might  cause  nose  bleed 
or  headache.  Doctor  Allison  and  Dr.  Baunigart,  eacli 
of  whom  personally  examined  appellee  at  different 
times,  corroborated  said  facts  and  the  opinion  of  Dr. 
Jewell  that  his  condition  was  permanent. 

Doctor  Allison  examined  him  with  special  refer- 
ence to  the  sinuses,  nose  and  nasal  passages,  and  used 
a  speculum,  opening  the  nose  widely  and  throwing 
a  strong  light  back  of  the  inside  of  the  nose  and 
found  some  veiy  much  congested  sinuses,  red,  and 
a  great  deal  of  mucous  or  pus  in  the  back  part  of  it, 
especially  ou  December  13th  and  15th,  and  the  4th 
of  February;  found  darkness  in  the  frontal  sinuses 
v>hich  indicated  inflammation,  indicated  infection  had 
extended  from  the  nose  to  the  maxillary  sinus  and 
the  patient  had  more  or  less  chronic  discharge  from 
that  place  and  a  great  deal  of  pain;  had  a  headache 
which  came  more  or  less  at  different  times  of  the  day; 
with  such  condition  patient  could  not  sleep.  Sinus 
infection  from  a  medical  standpoint  comes  from  one 
thing — infection  of  the  nasal  passage,  nose  and  post- 
nasal. There  is  a  connection  between  the  organ  of 
liearing  and  the  mouth  and  nose  apparatus,  between 
the  posterior  part  of  the  nose  above  the  soft  palate, 
and  in  the  back  part  of  the  nose  is  a  little  opening 
called  the  Eustachian  tube,  extending  from  there  to 
the  middle  ear.  Irritation  or  inflammation  of  the  back 
of  the  mouth  or  the  back  of  the  nasal  cavity  will  act 
in  that  case  just  like  it  does  in  the  nasal  passage. 
Irritation  coming  from  the  nasal  passage  into  the 
sinus  extends  up  to  the  Eustachian  tube  ,into  the 
middle  ear  and  affects  it. 

Breathing  of  such  dust  as  pumice  stone  and  emery 
for  a  long  period  of  time  could  cause  an  inflamed  con- 
dition which  would  result  from  the  bacteria  forming, 
and  it  would  cause  an  injury  to  the  auditory  organ, 
the  ear,  which  would  interfere  with  hearing.  The 
breathing  of  such  dust  from  the  last  of  June  until 
the  25th 
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of  Dctober  on  the  average  of  about  nine  hours  a  day, 
wouM   be   long  enough    to   produce   iriitation   there, 
and  if  a  person  during  such   period  of  time  should 
breathe  such  dust  as  emery  and  pmnice  stone  it  would, 
from  a  medical  standpoint,  where  the  nasal  mucous 
had  been  imtated  chronically,  cause  a  tendency  to 
catcli  colds  more  easily  and  such  a  congestion  and  in- 
flamed condition    as  described,    that  he    saw  there, 
would  tend  to  cause  Robert  Marion  to  take  cold  more 
easily  than  if  the  congestion  was  not  there.  The  most 
common  cause  of  sinus  in  this  country  is  the  common 
cold;  then  there  are  irritating  dusts  such  as  sand  or 
?;i]ica,  gravel,  pumice  stone — any  of  those  hard  cut- 
ting sfones.  Soft  coal  dust  is  a  soft  dust,  not  cutting. 
For  the  appellant,  Doctor  Jones,  eye,  ear,  nose 
and  throat  specialist,  saw  appellee  on  May  27,  1929, 
made  an  examination  and  expressed  an  opinion  that 
sinusitis,  or  infection  of  the  sinus,  could  not  have  been 
produced  under  the  conditions  specified  in  the  hypo- 
thetical question,  which  did  not  contain  the  material 
facts'.   From  his  examination,  however,  he  says  that 
he  is  not  quite  sure  about  the  disease  at  the  time 
and  that  experts  differ  in  their  opinion,  but  that  sinus 
troubles   are  germ  diseases,  must  be  infections  and 
usually  start  where  there   is  inflammation.      Germs 
multiply  there  and  if  the  mucous  membrane  of  the 
nose  and  throat  is  inflamed,  irritated  or  swollen,  it  is 
more  likely  to  remain  there  and  propagate,   and  if 
mechanical  irritation  of  the  mucous  membrane  would 
be  sufficient  by  inhaling  sharp  particles  of  pumice 
or  emery  stone  dust,  then  the  sinus  condition  described 
in  the  cross-examination  hypothetical  question  could 
be  produced.     He  says     sinus  trouble     would  cause 
headache   and   active   inflammation   would   give   the 
patient  temperature  and  headache  and  pus  flowing 
into  the  nose  and  throat  makes  patients  susceptible 
to  colds  and  people  who  have  colds  regularly  and  con- 
tinually are  more  susceptible  to  sinus  trouble. 
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Doctor  Louis  Ford,  eye,  ear,  nose  and  throat 
specialist;  Dr.  F.  N.  Cloyd,  Avho  had  had  little  ex- 
perience in  sinus  trouble;  Dr.  O.  E.  I^ink,  eye,  ear, 
nose  and  throat  specialist,  and  Dr.  Crispin,  the  com- 
pany doctor  and  general  practitioner,  in  answer  to 
hypothetical  questions  which  omitted  material  facts, 
as  claimed  by  appellee,  gave  their  opinions  that  the 
sinus  trouble  could  not  be  caused  from  the  conditions 
described  in  the  direct  hypothetical  question  sub- 
mitted, but  all  admit  it  is  a  germ  disease  and  any  ir- 
ritation of  the  mucous  mem.brane  or  other  membrane 
of  the  nasal  passages,  which  would  form  a  more 
fertile  field  for  bacteria  producing  sinus  to  infest  and 
progagate  and  cause  sinus  trouble  and  it  in  turn, 
causes'  the  other  troubles  we  have  mentioned — loss  of 
hearing,  headache,  nose  bleed,  bad  eyes  and  inability 
to  sleep. 

Appellant  pleaded  the  general  issue,  there  was  a 
trial  by  jury  and  verdict  and  judgment  for  appellee. 

The  action  in  this  case  is  predicated  upon  sec- 
tion one  of  the  Act  to  Protect  Employees  from  Occu- 
pational Diseases  and  reads  as  follows:  ''That  everj- 
employer  of  labor  in  this  State,  engaged  in  carrying 
on  any  work  or  process  which  may  produce  any  ill- 
ness or  disease  peculiar  to  the  work  or  process  car- 
ried on,  or  which  subjects  the  employes  to  the  danger 
of  illness  or  disease  incident  to  such  work  or  process, 
to  which  employes  are  not  ordinarily  exposed  in 
otlier  lines  of  employment,  shall,  for  the  protection 
of  all  employes  engaged  in  such  work  or  process, 
adopt  and  provide  reasonable  and  approved  devices^ 
means  or  methods  for  the  prevention  of  such  industrial 
or  occupational  diseases  as  are  incident  to  such  work 
or  process.  "  Sec.  73  chap.  48,  Smith-Hurd  Eev.  Stat. 
1929. 

It  is  contended  by  appellant  that  the  disease  con- 
tracted by  appellee  was  not  an  occupational  disease 
for  which  a  recovery 
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could  be  had  under  said  section  one  and  that  the  sec- 
ond count  in  the  declaration  partakes  of  a  charge, 
under  said  section  one,  and  that  a  recovery  could  be 
had  under  the  second  count  as  well  under  section 
twelve  of  the  Health  Statute,  par.  154,  chap.  48,  page 
1274,  Cahill's  111.  Slat.  1929,  wJiich  reads:  "and  all 
dust  of  a  character  injurious  to  the  health  of  the  per- 
sons employed,  which  is  created  in  the  course  of  a 
manufacturing  process,  within  such  factory,  mill  oi' 
worshop,  shall  be  removed,  as  far  as  practicable,  by 
cither  ventilating  or  exhaust  devices."  And  also  un- 
:]er  the  statute  pertaining  to  blowers  upon  metal  pol- 
ishing machinery,  paragraphs  133  to  136,  chap.  48, 
page  1271,  Cahill's  111.  Stat.  1929,  which  requires  fac- 
tories using  emeri'  wheels  or  emery  belts  to  provide 
blowers  or  similar  apparatus  to  protect  the  persons 
using  the  same  from  the  particles  of  dust  arising 
therefrom,  and  that  in  either  case  a  common  law  ac- 
tion would  arise  in  which  no  element  of  wilful  negli- 
gence would  obtain  and  to  which,  without  question, 
as  contended  by  appellant,  the  doctrine  of  contribu- 
tory negligence  would  apply. 

Upon  the  trial  in  the  court  below  the  court  re- 
fused to  submit  to  the  juiy  the  question  of  appellee's 
contributory  negligence,  so  that,  if  appellant's  con- 
tention is  correct,  the  judgment  must  be  sustained  un- 
der the  first  count  in  the  declaration,  if  at  all.  Did 
{he  nature  of  appellee's  emplojrment  subject  appel- 
lee to  the  danger  of  illness  or  disease  such  as  he  suf- 
fered, and  was  such  illness  or  disease  incident  to  such 
work  or  processes  to  which  employes  are  not  ordinar- 
ily exposed  in  other  lines  of  employment?  For  a  bet- 
ter understanding  of  the  case  we  submit  some  of  the 
abstracted  proofs.  Dr.  Jewell  testified  that  from  a 
medical  standpoint,  to  a  reasonable  medical  certainty, 
I  have  an  opinion  as  to  any  connection  between  such 
Ivind  of  work  on  such 
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polishing  machine  and  breathing  of  dust  as  has  been 
described  and  tlie  sinus  trouble.  The  medical  con- 
nection is  the  irritation  set  up  by  tlie  dust  wliicli  acts 
as  a  foreign  body  in  this  case,  setting  uj)  inflamma- 
ton  and  inflammation  becomes  a  point  for  infection. 
Loss  of  hearing  ^vould  follow  on  irritation  and  in- 
flammation of  the  sinus  as  spoken  of  and  frequent 
nose  bleedings  of  one  so  employed;  also  repeated  or 
continuous  headaches  of  one  so  employed  and  inability 
of  one  to  sleep.  I  stated  that  along  before  December, 
1928,  the  condition  had  cleared  up  to  some  extent  at 
the  time  he  went  back  to  work;  that  later  I  examined 
him  and  there  was  cloudiness  or  something  there  on 
later  examination.  In  my  opinion  as  a  medical  man, 
the  fact  that  in  my  opinion  it  practically  cleared  up 
about  December,  1928,  and  then  when  I  examined 
him  after  that  it  had  the  condition  I  testified  to,  cloud- 
iness or  whatever  you  call  it,  was  because  you  might 
say  it  was  a  relivoning  up  of  the  old  condition.  Very 
often  these  conditions  clear  up  but  there  is  a  small 
amount  of  infection  left,  or  even  though  the  infection 
is  cleared  up,  there  is  an  irritation,  that  is,  the  parts 
that  were  infected  are  more  easily  affected  than  nor- 
mally. In  my  opinion,  the  condition  at  the  present  is 
perhaps  a  continuation  of  the  condition  which  I  first 
observed  when  I  first  examined  him.  That  is  my 
opinion  as  a  medical  man.  As  to  the  number  of  dif- 
ferent causes  of  trouble  in  the  sinus  I  would  have 
to  name  them  and  count  them  at  the  same  time.  I 
couldn't  say  but  there  are  probably  eight  or  ten  ac- 
cepted causes.  It  is  even  caused  by  cold.  This  mat- 
ter of  trouble  in  a  sinus  might  be  peculiar  to  any 
work  where  there  is  a  great  quantity  of  dust  or  dirt. 
With  that  particular  employment  I  wouldn't  think 
that  it  is  incident  to  and  peculiar  with  the  employ- 
ment, except  as  he  was  in  dust,  and  the  dust  is  the 
thing  that  would  make  it  peculiar  or  make  it  caused, 
and  hence  not  be  peculiar  to  the  particular  work  with 
which  the  person  is  engaged.  I  don't  mean  to  be  un- 
derstood 
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here  as  sajdug-  that  either  that  was  caused  hy  this 
(lust  or  that  tliis  dust  or  condition  under  wliich  he 
■worked  was  the  peculiar  cause  leading  to  sinus  infec- 
tion, including  various  other  causes.  It  would  he  one 
of  a  list  of  causes  of  sinus  trouble. 

I  have  not  examined  any  other  person  that  hais 
worked  under  these  conditions  for  nose  trouble,  sinus 
ti-ouble  or  ear  trouble  at  that  particular  line  of  work, 
although  I  have  where  they  worked  in  dust  but  not 
in  this  particular  work  we  have  before  us  now.  This 
is  my  first  ease  growing  out  of  a  condition  of  this  kind. 

This  trouble  that  has  been  described  here  in  the 
nose  is  not  entirely  a  germ  trouble  or  germ  infection . 
There  is  one  form  of  what  we  call  in'itation  that  is 
not  necessarily  an  infection,  although  if  the  irritation 
lasts  very  long  infection  generally  sets  in.  I  couldn't 
fiX'  the  time,  no  certain  tim-e  in  which  that  takes  place. 
There  is  no  way  of  determining  about  that.  Medical 
men  can't  veiy  well  fix  a  probable  time  with  that  sort 
of  thing.  It  is  a  fact  that  the  best  medical  authorities 
class  sinus  trouble  as  a  germ  disease. 

I  couldn't  say  yes  or  no  as  to  whether  there  is 
more  probability  or  likelihood  of  this  pumice  stone 
dust  and  emery  dust  causing  sinus  trouble  than  various 
other  causes  that  might  lead  to  it,  because,  as  I  said 
before,  it  is  only  one  of  the  causes  in  a  list  of  causes, 
and  the  likelihood  would  depend  upon  the  exposure. 

Dr.  Baumgard  testified  that  there  are  a  great 
many  things  that  cause  an  infection  of  the  maxillary 
i^inus,  such  as  in'itation  and  ordinary  colds.  I  am  re- 
ferring to  mechanical  irritation  of  the  mucous 
membrane  of  the  nose,  the  lining  of  the  sinuses.  The 
sinus  is  connected  with  the  nose .  It  is  connected  rather 
by  an  opening,  i^assageway.  An  irritation  of  the  nose 
;is  I  have  described  might  cause  sinus  infection  of  the 
maxillary  sinus  because  the  lining  of  the  nose,  the  in- 
side of  the  nose,  is  continuous  of  the 
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lining  of  the  inside  of  the  sinus  and  your  infection 
will  travel  along  the  tissue  by  continuity  of  the  tissue, 
Sinus  infection  must  be  a  germ  disease. 

Any  irritation,  especially  if  it  is  consistent,  any- 
where deA'italizes  and  congests  the  mucous  membrane 
and  causes  it  to  have  less  resistance  in  that  tissue  and, 
of  course,  with  the  tissues  more  or  less  devitalized 
or  congested  why  the  more  subject  to  an  infection  in 
a  tissue  of  that  kind  than  the  ordinary  healthy  tissue. 
As  to  the  hearing  of  a  person  and  such  irritation, 
you  have  your  mucous  membrane  that  enters  the  res- 
pirator}' tract  and  if  it  is  inflamraed  there,  that  in- 
flammation closes  up,  shuts  off,  morel  or  less,  the 
Eustachian  tube,  whicli  connects  with  the  ear  at 
the  nose  and  disturbs  the  equilibrium  of  the  ear.  That 
causes  debility  in  the  hearing  by  the  irritation  in- 
flaming the  opening  into  the  Eustachian  tube  and 
closing  it  up.  The  breathing  of  such  kind  of  dust  dur- 
ing that  period,  could,  in  my  opinion,  cause  such  sinus 
infection.  The  emery  dust  or  pumice  stone  dust  it- 
self is  not  an  infection,  but  your  emery  dust  and  your 
pumice  stone  dust  is  an  irritant  and  it  is  a  substance 
that  doesn't  itself  cause  an  infection  but  it  acts  as 
an  irritant  to  the  mucous  membrane  of  the  uose  as 
it  is  breathed  in  and  cakes  on  as  a  foreign  body  on 
This  mucous  membrane  and  causes  a  congestion  and 
irritation.  Whenever  you  have  a  lot  of  congestion  or 
irritation  of  the  mucous  membrane  it  invites  infection 
in  time;  it  makes  a  fertile  field  for  infection  to  take 
hold  and  in  that  way  causes  an  infection. 

A  constant  or  periodic  headache  is  one  of  the 
svnnptoms  of  sinus  infection.  Breathing  of  dust  is  not 
sufficient  to  produce  a  loss  of  hearing,  but  it  causes 
your  irritation  and  your  infection  afterwards  and 
closes  up  the  Eustachian  tube  and  causes  impairment 
of  hearing  due  to  your  infection  on  top  of  your  irrita- 
tion. 
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The  coiiditioji  I  tlescribod  as  having  found  wouki 
interfere  in  the  future  in  my  opinion  as  to  the  ability 
of  Robert  Marion  to  perform  ordinary  manual  labor, 
as  he  has  at  the  jjresent  time  an  inflammation  of  the 
lining  of  the  nose  that  we  assume  is  caused  by  an  ir- 
ritant like  emery  or  pumice  stone,  and  he  has  a 
chronic  maxillaiy  infection,  and  if  he  got  to  work  in 
anj^  irritating  dust — perhaps  any  kind  of  dust — breath- 
ed a  lot  of  dust,  it  would  just  light  up  Ms  old  trouble 
again  in  mj^  opinion. 

The  most  common  causes  of  sitius  trouble  are  the 
ordinary  respiratory  infections  that  a  man  may  get 
anywhere.  I  don't  treat  sinus  troubles  particularly. 
I  am  not  a  specialist  in  that  line. 

Whether  I  would  advise  a  man  to  quit  work  if 
he  had  sinus  trouble  would  depend  on  how  sick  he 
was.  It  would  depend  on  how  much  discomfort  it 
would  give  him.  There  are  a  lot  of  men  working  on 
various  things  that  have  sinus  trouble .  A  lot  of  labor- 
ers have  sinus  trouble,  pos.sibly.  Farmers  and  busi- 
ness men  have  it. 

I  think  I  would  call  it  peculiar  or  incident  to  the 
work  in  which  this  boy  was  engaged  on  account  of 
his  breathing  this  very  irritating  dust,  emery  and 
pumice,  neither  one  of  whicli  are  absorbed  or  softened 
■aid  would  directly  cause  an  infection  of  the  mucous 
membrane  if  they  were  breathed.  The  probability  is 
that  it  was  caused  that  way. 

So  far  as  being  peculiar  to  that  occupation  and 
peculiar  with  it  almost  to  the  exclusion  of  other  causes, 
1  would  say  that  different  men  might  follow  the  same 
occupation— it  may  not  affect  them  alike,  but  a  man 
working  in  an  irriating  dust  cannot  help  but  pay  the 
penalty,  obviously;  depends  on  how  long  he  works 
there.  As  to  whether  this  is  true  as  to  some  lines  of 
work  where  there  is  no  dust  would  depend  on  what 
their  exposure  is.  I  presume  there  is  other  work  in 
which  there  is  no  dust  from  which  men  get  inflam- 
mation and  may  have  sinus  trouble.  They  may  get 
it  where  they  aren't  working  at  anything. 
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Climate  has  nothing  to  do  with  sinus  trouble  to 
my  knowledge .  As  to  whether  it  is  a  fact  that  in  Illi- 
nois and  through  this  latitude  there  is  more  simas 
trouble  and  nasal  trouble  and  throat  troubles  and  ear 
troubles  than  there  are  in  some  other  parts  of  the 
country,  it  was  at  one  time  assumed  to  be  a  fact,  but 
I  don't  think  it  was  well  established.  There  are  some 
places  where  they  used  to  send  us  to  get  well,  but 
they  have  sinus  trouble  in  practically  all  over  the 
United  States  so  far  as  I  know .  I  am  not  an  authority 
on  that.  I  don't  think  it  is  worse  in  some  states  than 
others  and  particularly  in  this  latitude.  I  know  that 
,;atients  with  nasal  trouble,  sinus  trouble,  throat 
troubles,  are  sent  to  Southern  California,  New  Mexico 
and  Arizona,  but  whether  they  actually  benefit  by  it 
that's  another  thing  I  can't  testify  to.  I  don't  know 
about  tliat.  As  to  dusty  regions,  1  have  never  been  any 
place  except  Southern  California.  I  ean't  say  that  I 
saw  lots  of  dust  in  Southern  California.  It  is  very 
dusty.  It  is  a  sandy  country.  I  don't  think  there  is 
as  much  dust  as  here  except  in  certain  seasons  when 
it  is  diy.  I  know  that  patients  are  sent  into  these 
territories  for  these  various  illnesses.  I  don't  have 
any  idea  how  they  come  out.  I  don't  know  what  hap- 
pens after  that;  I  don't  send  any  there. 

The  following  addition  to  the  previous  hypotheti- 
cal question  was  inserted:  that  after  this  boy  went  to 
work  at  this  machine  and  say  about  two  or  three  weeks 
later  that  he  had  nose  bleed  and  he  had  swelling  in 
his  face,  both  sides  of  his  nose,  bloodshot  eyes  and 
some  bleeding  at  the  nose  and  that  he  never  had 
.my  of  these  troubles  before,  do  you  think  it  is  likely 
in  that  time  that  he  would  take  a  chronic  case  of  sinus 
trouble. 

He  wouldn't  have  a  chronic  case  then,  he  would 
have  an  acute  case.  Whether  that  would  yield  to  treat- 
ment, would  be  overcome  by  treatment,  is  always 
problematical.   We  would  hope  that  if  it 
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was  an  acute  case  treatment  would  overcome  it.  We 
\vould  expect  it.  The  maxillary  infection  is  always  a 
problem  even  if  he  quit  work .  It  is  always  a  ques- 
tionable thing  as  to  yielding  to  treatment  for  any 
sinus  infection.  My  medical  opinion  Mould  be  that  I 
would  probably  assume  that  it  would  clear  up  under 
treatment.  Outside  of  any  history  of  a  case  which 
came  to  me,  involving  the  difficulty,  I  wouldn't  know 
what  caused  it  when  I  examined  the  patient. 

When  I  referred  to  Mr.  Meeks'  question  that  an 
irritating  dust  would  cause  sinus  trouble,  I  meant 
such  dust  as  emery  or  pumice  that  wc  are  talking 
about.  Sinus  trouble  is  a  respiratory  infection.  A 
respiratory  infection  is  any  infection  that  affects  the 
;5ortions  of  the  body  that  air  goes  through.  Sinus 
trouble  is  a  disease  where  the  infection  would  almost, 
I  think,  necessarily  come  through  the  nose. 

Dr.  Allison  testified  that  the  sinus  infection  from 
a  medical  standpoint  comes  from  just  one  thing  and 
that  when  there  is  an  infection  in  the  nasal  passages. 
By  nasal  passages  I  mean  nose  and  post-nasal.  As  to 
the  causes  of  sinus  infection  as  I  look  at  it,  there 
is  just  one  cause.  That  is  infection  in  the  nose.  Just 
in  general,  there  is  infection  in  the  nose,  that's  the 
first  cause,  extending  to  the  sinus.  There  can  be  a  num- 
l)er  of  causes  of  infection  of  the  nose. 

Some  of  the  commonest  things  we  have  amongst 
us  are  the  colds  that  we  have  in  this  climate  or  any- 
thing which  would  inflame  the  nasal  membrane,  ir- 
ritating fumes,  dust,  hard  cutting  dust  like  sand  or 
silica,  granite  dust  or  emery,  pumice  stone,  things 
of  that  nature.  Any  of  those  things  will  irritate  the 
nasal  mucous  membrane.  I  didn't  answer  the  question 
quite  correctly.  Those  things  1  mentioned  there  don't 
directly  cause  that  sinus  trouble  but  they  do  cause 
an  irritation  of  the  mucous  membrane  or  an  irrita- 
tion of  the  mucous  membrane  lying  in  the  nasal  cavity 
or 
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along  there.  An  irritated  condition  of  the  nasal  muc- 
ous membrane  in  turn  allows  bacteria  to  collect  there 
and  further  infection.  Whether  it  is  dust,  cold  or 
fumes,  it  always  has  much  resistence  in  the  nasal 
membrane  but  it  makes  the  nasal  mucous  membrane  so 
it  doesn't  have  its  normf.l  resistence  therefore,  it  be- 
comes infected  from  the  germs  which  are  in  the  aii', 
the  germs  which  are  in  the  nose  all  the  time. 

1  have  an  oi)inion  as  to  the  breathing  of  such 
dust,  the  pumice  stone  dust  and  emery  dust  for  a  per- 
iod of  say  two  or  three  months  at  an  average  of  nine 
liours  per  day  on  an  average  of  about  six  days  per 
week,  as  whether  it  would  cause  an  inflammation  or 
iiTitation  such  as  I  have  described  of  the  nasal  cavity 
and  posterior  part  of  the  mouth.  Such  breathing  of  such 
dust  could  cause  siich  irritated  condition  as  I  have 
described,  which  causes  at  times  sinus  trouble.  The 
same  irritation  as  I  have  described  could  affect  the 
Eustachian  tube  as  I  have  described  it.  The  infec- 
tion of  this  Eustachian  tube — not  the  Eustachian  tube 
itself,  it  probably  being  closed  up  there — but  the  in- 
fection extending  up  to  that  Eustachian  tube  out  into 
the  middle  ear,  would  be  the  thing  that  caused  the 
most  trouble  there. 

From  a  medical  and  surgical  standpoint,  to  a 
reasonable  certainty,  the  breathing  of  such  dust  as 
pumice  stone  dust  and  emery  dust  for  a  long  period 
of  time  could  or  would  cause  an  inflamed  condition, 
which  would  result  in  a  bacteria  forming  and  which 
would  cause  an  injury  to  the  auditory  organ,  the  ear, 
which  would  interfere  with  hearing.  I  would  say  a 
period  of  two  or  three  months  would  be  a  long  per- 
iod of  time.  I  don't  think  breathing  that  for  one  day 
would  do  it.  It  might  possibly  but  I  don't  think  so. 
Tlie  breathing  of  such  dust  from  the  last  of  June  until 
tlie  25th  of  October  on  an  average  of  about  nine  hours 
per  day,  six  days  a  week,  would  be  about  four  months. 
That  would  be  long  enough  to  produce  irritation  there. 
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In  Jannusch  v.  Weber  Bros.  Metal  Works,  249  111. 
App.  1,  plaintiff  appellee  Avas  employed  in  defendant's 
metal  spinning  establishment,  where  in  the  work  and 
process  of  polishing  and  buffing,  in  which  he  was  en- 
gaged, he  contracted  jmlmonaiy  tuberculosis.  He  work- 
ed as  a  spinner  for  a  year  or  a  little  more  and  during 
that  time  he  sometimes  used  an  emery  cloth  and  his 
work  was  similar  to  appellee's  in  this  case. 

"  'There  was  dust  created  by  that  process,  enough 
to  get  our  clothes  full.  You  could  see  it  in  the  air 
and  you  could  see  it  on  your  clothes.  It  would  not 
exactly  get  into  your  clothes,  but  it  would  be  spread 
out  in  the  air  by  flying  around  in  the  air.  My  face 
was  about  eighteen  inches  away  from  the  object.  Some 
of  the  dust  would  fly  upward  and  some  downward. 
We  wore  shop  coats  and  I  noticed  some  on  the  caps 
and  I  noticed  dust  around  on  the  floor.  The  floor 
right  by  the  lathe  was  swept  up  after  we  got  through 
with  each  job . ' 

"Medical  testimony  was  introduced  to  the  effect 
that  tubercidosis  was  one  of  the  most  widespread  dis- 
eases known  and  is  found  in  almost  all  parts  of  the 
civilized  world;  that  it  is  an  infectious  disease  and 
that  it  is  usually  transmitted  by  direct  contact,  drink- 
ing milk  or  by  taking  in  other  food  which  happens  to 
have  the  germ  in  it,  such  as  butter,  cheese  and  tuber- 
cular meat,  or  in  inhaling  air  which  has  the  tubercular 
-eiTii.  About  10  per  cent  of  all  deaths  in  cities  are 
brought  about  by  tuberculosis.  In  practically  every- 
one some  tuberculosis  development  is  found.  Tuber- 
culosis is  not  hereditary,  strictly  speaking.  Tuber- 
culcsis  is  a  disease  produced  when  the  body  is  in- 
vaded by  a  germ  known  as  the  tubercle  bacillus.  In 
dwellers  in  cities  micro-organism  is  practically  pres- 
Mit  in  90  per  cent,  at  least,  of  adults,  but  it  is  not 
active.  It  is  active  in  only  a  relatively  small  propor- 
tion of  the  population. 
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"The  evidence  shows  that  tuberculosis  is  not  an 
illness  which  is  exclusively  caused  by  conditions  such 
as  those  under  which  plaintiff  worked,  but  we  think 
the  evidence  does  establish  that  the  disease  of  tuber- 
culosis is  an  illness  to  which  employees  in  the  kind 
of  work  plaintiff  was  doing  are  peculiarly  liable.  We 
also  think  that  the  evidence  indicates  that  it  is  a 
disease  to  which  employees  would  not  be  ordinarily  ex- 
posed in  other  lines  of  employment,  and  we  there- 
fore conclude  that  the  disease  is  within  the  definition 
of  those  to  which  the  statute  in  question  applies,  and 
that  plaintiff  became  infected  therewith  in  the  course 
of    his  employment  with  defendant." 

Other  questions  of  fact  were  raised  in  Jannusch  v. 
Weber  Bros.  Metal  Works,  supra,  as  to  the  sufficiency 
of  the  machines  used  to  protect  the  employes,  but  it 
is  sufficienl  to  say  that  the  court  sustained  the 
judgment  and  the  Supreme  Court  denied  the  petition 
for  certiorari,  which  makes  it  the  law  of  this  State. 
Everj^  argument  made  in  the  case  at  bar  was  pressed 
in  the  Jannusch  case  and  the  court  said:  "The  act 
must  be  given  a  reasonable  construction  which  will 
tend  to  effect  the  purpose  which  was  in  the  mind  of 
the  Legislature  when  it  was  passed."  The  testimony 
sliowed  that  the  injury  was  permanent  and  we  are 
not  prepared  to  say  the  verdict  was  excessive. 

Finding  no  error  in  the  record,  the  judgment  of 
the  Circuit  Court  of  Vermilion  County  is  affirmed. 

Affirmed. 
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General  No .  8478 


Aaenda  No.  34 


October  Term,  1930 


COEBETT  JEWELEY  CO.,  a  Corporation,  Appellee, 

vs. 

BENJAMIN  E.  PATTON,  Appellant. 

Appeal  from  the  Circuit  Conrt  of  Sangamon  County. 

SHUETLEFF,  P.  J. 

The  Corbett  Jewelry  Company,  appellee,  was  in- 
corporated in  October,  1928.  Prior  to  that  time  Earl 
F.  Corbott  operated  the  jewelry  store  and  was  the 
sole  owner.  Benjamin  E.  Pattou,  appellant,  was  em- 
ployed as  an  auditor  for  said  store  in  1924  and  con- 
tinued to  work  as  an  auditor  at  a  salary  of  twenty- 
five  dollars  a  month  until  in  March,  1928,  when  his 
salary  was  increased  to  forty-five  dollars  a  month. 
He  was  to  continue  as  auditor,  Avas  to  sign  all  checks 
and  pay  all  creditors.  Between  Januaiy  1,  1929,  and 
December  7,  1929,  appellant  kept  the  canceled  checks 
and  the  check  stubs  in  his  private  possession  and  they 
were  never  shown  to  the  president  or  manager  of  ap- 
pellee jewelry  company.  On  December  7,  1929,  Mr. 
Corbett  finally  secured  possession  of  the  canceled 
checks  from  Mr.  Patton. 

The  declai-ation  in  this  case  consisted  of  the  com- 
mon counts,  alleged  that  appellant  had  overdrawn  his 
salary  and  set  forth  the  amount  overdrawn  each  month 
above  his  salary  of  forty-five  dollars  a  month  between 
January  1, 1929,  up  to  July  1, 1929.  After  July  1,  1929, 
appellant  failed  to  make  his  monthly  audit  of  the  books 
of  the  coiporation,  but  nevertheless  drew  checks  on  the 
coqioration  for  his  salary.  Appellant  was  charged 
with  this 
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as  overdrawn  salaiy  from  July  1  to  December  1,  1929. 
Appellant  purchased  merchandise,  amounting  to  sixty- 
six  doUai'S,  wliich  he  failed  to  pay,  making  a  total  for 
merchandise  purchased  and  overdrawn  salary  of  $1021. 
The  question  in  dispute  which  was  tried  before  a 
jury  was  as  follows :  Was  appellant 's  salary  increased 
from  forty -five  dollars  to  forty-five  dollars  plus  five 
dollars  a  week  in  August,  1928,  and  later  increased  to 
twenty-five  doUais  a  week  in  March,  1929,  as  con- 
tended by  appellant;  or  did  his  salary  remain  forty- 
five  dollars  a  montli  after  March,  1928,  as  contended 
by  appellee  ?  If  the  contention  of  appellee  was  correct, 
according  to  the  canceled  checks  introduced  as  ex- 
liibits  appellant  had  overdrawn  $955  and  owed  the 
store  sixty-six  dollars  for  merchandise,  making  a  total 
of  $1021.  If  the  contention  of  appellant  was  correct, 
and  his  salary  had  been  increased  as  he  contended, 
lie  would  owe  the  store  only  sixty-six  dollars  for  mer- 
chandise purchased. 

There  was  a  trial  by  juiy  and  a  verdict  and  judg- 
ment in  favor  of  appellee  and  against  the  appellant 
in  the  sum  of  $621,  and  appellant  has  brought  the 
record  of  the  cause  to  this  court,  by  appeal,  for  review . 
We  have  read  the  testimony  and  examined  the 
record.  There  are  no  errors  in  the  acceptance  or  re- 
jection of  testimony  or  in  the  giving  or  refusal  of  in- 
structions that  would  warrant  a  reversal  of  the  judg- 
ment in  this  case.  Nothing  is  involved  in  this  appeal 
except  an  issue  of  fact.  As  we  view  the  testimony, 
the  jury  could  have  found  a  verdict  for  either  party 
upon  the  proofs,  as  they  may  have  accorded  credence 
to  the  various  witnesses .  We  cannot  say  that  the  ver- 
dict is  against  the  manifest  weight  of  the  testimony. 
Appellant  complains  because  on  the  theory  of 
the  case  taken  by  the  jury  the  verdict  was  not  for 
a  larger  sum.  In  an  action  for  a  breach  of  contract, 
where  the  jury  found  there  was  a 
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contract  but  awarded  a  less  sum  than  claimed,  if  the 
evidence  is  conflicting  it  will  be  upheld  by  the  court . 
A  defeated  party  cannot  complain  that  a  verdict  was 
tor  less  amount  than  the  evidence  of  the  successful 
party  warranted.  (Central  Trust  Co.  v.  Kuglin,  194 
ill.  App.  294;  Kerman  v.  Advaxice  Terra  Cotta  Co., 
211  111.  App.  316;  Janssen  V.  Janssen,  Gen.  No.  7671, 
Third  District  Appellate  Court  of  111. )  The  last  case 
cited  was  a  suit  upon  three  notes  for  four  thous- 
and dollars  and  the  verdict  was  for  $2,425.  It  was 
contended  by  appellant  that  the  verdict  was  wrong 
because  the  verdict  should  have  been  larger  and  for 
the  full  amount  or  nothing .  Judge  J .  Niehaus,  in  the 
opinion  of  the  court,  held  as  follows:  "It  is  sufficient 
to  point  out  in  reference  to  this  contention  that  ap- 
pellant was  not  harmed  by  this  error,  and  therefore 
is  not  in  a  position  to  raise  any  objection  thereto.  " 

Finding  no  error  in  the  record  that  will  warrant 
a  reversal,  the  verdict  and  judgment  of  the  Circuit 
Court  of  Sangamon  County  is  affirmed . 

Affirmed . 
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General  No.  8452  Agenda  No.  15 

October  Term,  A.   D.   1930 

G.    L.    dAR.RETT,   Administrator  of  the  Estate   of 

Lula  E.   Garrett,  deceased.  Appellant, 

vs. 

THE  PENNSYLVANIA  RAILROAD  CO.,  Appellee. 

Appeal  from  Circuit  Court,  Cumberland  County. 

ELDREDGE,  J. 

The  declaration  in  this  case  is  in  trespass  upon 
the  case  and  consists  of  five  counts.  The  suit  was 
brought  to  recover  damages  for  the  death  of  the  de- 
ceased caused  by  a  collision  between  a  train  of  cars 
of  appellee  and  an  automobile  driven  by  the  deceased. 
At  the  close  of  the  evidence  offered  on  behalf  of  ap- 
pellant, the  trial  court,  upon  the  motion  of  appellee, 
excluded  the  evidence  and  directed  the  jury  to  find 
a  verdict  of  not  guilty.  Judgment  for  appellee  was 
thereupon  entered,  to  reverse  which,  this  appeal  is 
prosecuted . 

The  first  count  in  substance  charges  general  neg- 
ligence in  the  operation  of  the  train  while  deceased 
was  riding  in  an  automobile  across  said  railroad  while 
in  the  exercise  of  due  care  for  her  own  safety.  The 
second  count  charges  negligence  on  the  part  of  ap- 
pellee in  that  no  bell  of  at  least  thirty  pounds'  weight 
or  steam  whistle  placed  on  said  locomotive  engine 
was  rung  or  whistled  at  a  distance 
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of  at  least  eighty  rods  from  said  ci'ossing  and  kept 
ringing  or  whistling  until  said  crossing  was  reached 
by  said  train.  The  third  count  charges  willful  negli- 
gence in  that  with  a  conscious  indifference  to  conse- 
quences appellee  wilfully  and  wantonly  drove  said 
train  approaching  said  crossing  and  wilfully  and  wan- 
tonly failed  to  ring  a  bell  or  blow  the  whistle  at  a 
distance  of  eighty  rods  from  said  crossing  and  con- 
tinue to  ring  said  bell  or  blow  said  whistle  until  said 
crossing  was  reached.  The  fourth  count  charges  will- 
fulness on  the  part  of  appellee  in  that  with  a  con- 
scious indifference  to  the  consequences  drove  said 
train  approaching  said  crossing  and  wilfully  and  wan- 
tonly failed  to  keep  a  sharp  lookout  for  anyone  cross- 
ing or  about  to  cross  the  roalroad  tracks  at  the  cross- 
ing. The  fifth  count  also  charges'  willfulness  in  that 
appellee  wilfully  and  wantonly  drove  said  train  as  it 
approached  said  crossing  at  an  excessive  or  unreason- 
able rate  of  speed,  to-\\at,  sixty  miles  per  hour. 

Woodbury  is  a  small,  unincorporated  settlement 
located  north  of  the  railroad  of  appellee  and  noi'theast 
of  the  crossing.  The  tracks  of  appellee  at  this  cross- 
ing run  east  and  west .  State  highway  known  as  route 
11  parallels  the  railroad  tracks  at  this  point  eighty- 
five  feet  north  thereof.  A  dirt  highway  runs  north 
and  south  crossing  the  railroad  tracks  and  intersects 
route  11 . 
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The  accident  happened  where  the  dirt  road  crossed 
the  railroad.  Between  twenty  or  twenty-five  feet  west 
of  the  dirt  road  and  fifteen  or  twenty  feet  north  of 
the  tracks  appellee  maintained  a  small  depot  four- 
teen feet  wide  and  eighteen  feet  long.  On  the  right- 
of-way  of  appellee  a  quarter  of  a  mile  west  of  the  cross- 
ing and  about  twenty  feet  north  of  the  north  or  east 
bound  track  of  the  railroad  were  located  a  water  tower, 
a  pump  house  and  a  coal  house.  Two  railroad  tracks 
ran  over  this  crossing,  an  east  bound  track  and  a  west 
bound  track. 

On  April  22,  1929,  Viola  Garrett,  a  daughter  of 
the  deceased,  and  Jerine  Sheehan  attended  school  at 
Jewet  a  town  east  of  Woodburj'.  Mrs.  Garrett,  the 
deceased,  drove  in  her  automobile  to  Jewett  to  take 
her  daughter  and  Miss  Sheehan  home  from  school. 
On  the  return,  Mrs.  Garrett  sat  in  the  front  seat  and 
drove  the  car  while  her  daughter  and  Miss  Sheehan 
sat  in  the  back  seat.  She  drove  west  on  route  11  un- 
til she  came  to  the  dirt  road  when  she  turned  south 
onto  the  dirt  road  and  stopped  her  car  about  six  feet 
south  of  the  edge  of  the  cement  pavement  where  Miss 
Sheehan  got  out  of  the  car  to  go  to  her  home.  In 
front  of  the  ear  where  it  stopped  to  let  Miss  Sheehan 
out  was  a  railroad  sign  with  the  word  "Stop"  on  it. 
The  point  where  Mrs.  Garrett  stopped  her  car  on 
the  dirt  road  was  about  eighty  feet  north 
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of  the  north  rails  of  the  east  bound  railroad  track. 
After  Miss  Sheehan  left  the  car,  Mrs.  Garrett  drove 
the  same  south  on  the  dirt  road  toward  the  railroad 
tracks.  She  did  not  stop  the  car  again  but  drove  di- 
rectly on  to  the  tracks  across  the  north  or  west  bound 
track  and  as  she  was  attempting  to  cross  the  east 
bound  track  she  was  struck  by  the  train  coming  from 
the  west  on  the  south  or  east  bound  track.  The  evi- 
dence conclusively  shows  that  Mrs.  Garrett  was  fa- 
miliar with  this  crossing  and  that  after  she  passed  the 
line  of  the  depot  twenty  feet  north  of  the  west  bound 
track  there  was  nothing  to  obstruct  her  view  of  the 
tracks  in  a  westerly  direction  for  a  distance  of  at 
least  a  quarter  of  a  mile.  The  south  side  of  the  depot 
was  twenty  feet  north  of  the  north  track  and  all  the 
witnesses'  testified  that  her  car  w^s  not  going  to  ex- 
ceed four  miles  per  hour.  Going  at  this  very  low  rate 
of  sjDeed  after  she  had  passed  the  line  of  the  south 
side  of  the  depot  if  she  had  but  glanced  to  the  west 
she  could  not  have  avoided  seeing  the  approach- 
ing train  in  ample  time  to  have  stopped  her  car.  In 
the  case  of  Greenwald  v.  B.  &  0.  R.  R.  Co.,  332  Dl.  627, 
it  is  held  in  substance  that  where  a  person  must  in- 
evitably have  seen  the  danger,  if  he  had  looked,  and 
til  ere  are  no  circumstances  or  conditions  which  excuse 
looking,  a  failure  to  look  is  contributory  negligence 
as  a  matter  of  law  and  justifies  the  direction 

Page  4 


of  a  verdict  of  not  guilt}-.  While  the  evidence  tended 
to  show  that  no  whistle  was  blown  and  no  bell  was 
rung  on  the  train  the  presumption  that  others  will 
not  be  negligent  will  not  excuse  one  from  the  conse- 
quences of  a  failure  to  exercise  ordinary  care  in  his 
own  behalf.  Greenwald  v.  B.  &  0.  R.  R.  Co.,  supra. 
The  contention  that  the  injury  received  was 
caused  by  the  wilful  and  wanton  conduct  of  the  ser- 
vants of  appellee  can  not  be  sustained.  The  mere 
failure  to  give  the  statutory  signals  on  approaching 
the  crossing  will  not  of  itself  sustain  the  charge  of 
wilfullness  and  wantonness.  Bums  v.  C.  &  A.  R.  R.  Co., 
229  111.  App.  170.  In  the  case  of  Chicago  City  Ry.  Co. 
V .  Jordan,  21 5  111 .  390  it  is  held  that  in  order  to  sus- 
tain the  allegation  of  wilfullness  or  wantonness  it  is 
necessary  to  prove,  "not  negligence  merely,  of  any 
degree,  but  such  conduct  as  would  show  a  general 
intent  to  inflict  an  injury .  "  In  the  case  of  Grinestaf f 
V.  N.  Y.  C.  R.  R.  Co.,  253  111.  App.  589  it  was  held  in 
substance  that  if  the  defendant  had  failed  to  blow 
the  whistle  or  ring  the  bell  or  if  it  had  run  its  train 
at  too  high  a  speed  these  facts  alone  would  not  have 
1)een  sufficient  to  convict  the  railroad  company  of  a 
wilful  or  wanton  injuiy.  The  court  further  held,  "To 
contend  that  failure  to  ring  a  bell  or  blow  a  whistle, 
even  under  the  conditions  stated  with  no 
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other  attending  circumstances,  argues  a  wilful  and 
wanton  injury,  is  no  more  forceful  than  the  conten- 
tion that  appellee's  failure  to  stop,  look  and  listen  at 
the  crossing  argues  a  wilful  and  wanton  purpose  on 
the  part  of  the  appellee  to  derail  the  train . ' ' 

The  wilfuUness  charged  in  the  fourth  count  is 
based  upon  the  allegation  that  the  servants  of  ap- 
pellee wilfully  and  wantonly  failed  to  keep  a  sharp 
lookout  for  anyone  crossing  or  about  to  cross  the  rail- 
road tracks.  The  court  admitted,  over  objection,  tes- 
timony to  the  effect  that  the  engineer  of  the  train 
testified  at  the  coroner's  inquest  that  he  did  not  see 
the  car  and  knew  nothing  about  the  collision  until  he 
heard  the  crash  and  that  the  fireman  testified  at  that 
time  tliat  he  stooped  dowra  about  three  hundred  feet 
west  of  the  crossing  to  put  in  a  fire  and  saw  nothing 
on  the  crossing  and  he  was  just  returning  to  his  seat 
box  when  he  heard  the  crash.  The  admission  of  this 
evidence  was  incompetent  as  being  but  hearsay  evi- 
dence. M.  C.  R.  R.  Co.  V.  Gougar,  55  111.  503;  C.  &  N. 
W.  Ry.  Co.  V.  Filmore,  57  111.  265;  C.  B.  &  Q.  R.  R.  Co. 
V.  Riddle,  60  111.  534;  Baler  v.  Selke,  211  El.  512. 
Moreover,  no  such  duty  was  imposed  upon  appellee. 
Satterlee  v.  C.  &  E.  I.  Ry.  Co.,  251  111.  App.  625  and 
cases  cited  therein. 

The  wilfidlness  charged  in  the  fifth  count  is  that 
the  train 
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was  operated  at  a  speed  of  sixty  miles  per  hour. 
There  is  no  statute  fixing  a  maximum  speed  for  rail- 
road trains.  As  we  said  in  the  case  of  Bums  v.  C  & 
A.  K.  R.  Co.,  supra,  "It  has  been  held  in  a  long  line 
of  cases  that  an  averment  in  a  declaration  that  the 
defendant  wilfully  and  wantonly  operated  its  train 
in  excess  of  a  speed  limit  does  not  state  a  cause  of 
action . ' '  The  speed  of  the  train  in  this  case  was  not 
in  violation  of  any  statute  or  ordinance.  All  the 
questions  of  law  involved  in  this  case  have  been  re- 
peatedly passed  upon  and  settled  in  both  the  Supreme 
and  Appellate  Courts  of  this  State  adversely  to  the 
contentions  of  the  appellant  and  the  judgment  of  the 
Circuit  Court  is  therefore  affirmed. 
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General  No.  8458  Agenda  No.  18 

October  Tei-m,  A.  D.   1930 

ABLENE  EUGEL,  a  Minor,  etc.,  Appellee 

vs. 

STEVE  KUZNIK,  Appellant. 

Appeal  from  Circuit  Court,  Macoupin  County 
ELDEEDGE,  J. 

This  action  on  the  case  was  brought  by  appellee 
originally  against  appellant,  Steve  Kuznik,  Jr.  and 
Mary  Kuznik  for  damages  sustained  by  appellee  by 
being  bitten  by  a  vicious  dog  belonging  to  appellant. 
When  the  case  was  called  for  trial  the  defendants 
made  a  motion  for  a  continuance  on  the  ground  of  the 
illness  of  Mary  Kuznik.  Thereuiwn  the  plaintiff  dis- 
missed the  suit  as  to  Mary  Kuznik  and  Steve  Kuznik, 
Jr.  Thereupon  Steve  Kuznik,  Sr.,  appellant,  made  a 
motion  for  a  continuance  supported  by  an  affidavit 
setting  forth  that  the  dismissal  made  it  necessary  for 
him  to  procure  other  witnesses  who  were  not  present 
and  who  could  not  be  procured  to  testify  on  the  day 
set  for  hearing.  This  motion  was  also  overruled.  The 
affidavit  a*  abstracted  is  as  noted  above,  and  there 
is  nothing  in  it  which  could  in  any  wise  inform  the 
Court  who  the  witnesses  were  or  what  they  would 
testify  to  if  present  and  whether 
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such  testimony  would  be  material  to  the  issues  in  the 
case,  and  it  was  not  error  to  overrule  the  motion. 

The  case  proceeded  to  a  trial  which  resulted  in 
a  verdict  awarding  $175.00  as  damages,  on  which 
judgment  was  entered. 

It  is  contended  by  appellant  that  the  Court  erred 
in  refusing  several  instructions  offered  by  him.  The 
jurj^  were  fully  informed  by  the  instructions  given 
as  to  the  law  of  the  ease  and  there  was  no  error  in  re- 
fusing to  give  the  instructions  offered.  The  evidence 
tends  to  support  the  verdict  and  the  judment  is  af^ 
firmed 
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General  No.  S470  Agenda  No.  27 

October  Term,  A.   D.   1930 

ALMA  WUjLIAMS,  Administratrix  of  the  Estate  of 

CALVIN  WILLIAMS,  Deceased,  Appellee, 

vs. 

SCHULZE  BAKING  COMPANY,  Appellant. 

Appeal  from  Circuit  Court,  Sangamon  Count j^. 

ELDEEDGE,  J. 

In  an  action  on  the  case  appellee  recovered  a 
judgment  against  appellant  for  the  sum  of  $10,000.00 
as  damages  for  the  death  of  her  intestate  caused  by 
a  collision  between  a  motor  truck  of  ajipellant  and  the 
deceased  who  was  riding  a  bicycle. 

There  was  only  one  instruction  given  on  the  meas- 
ure of  damages  and  that  was  one  offered  by  appellee 

and  is  as  follows: — "The  Court  instructs  the  jury  that 
if,  from  the  evidence  in  the  case  and  under  the  in- 
.structions  of  the  Court,  the  jury  shall  find  the  issues 
for  the  plaintiff,  and  that  the  plaintiff  has  sustained 
damages,  then,  to  enable  the  jury  to  fix  the  amount  of 
such  damages,  it  is  not  necessary  that  any  witness 
should  have  expressed  an  opinion  as  to  the  amount  of 
such  damage,  but  the  jury  may  themselves  make  such 
estimate  from  the  facts  and  circumstances  in  proof . ' ' 
The  measure  of  damages  in  cases  of  this  character 
is  fixed  by  the  statute  as,  "a  fair  and  just  compensa- 
tion with  reference  to  the  pecuniary  injuries  resulting 
from  such  death  to  the  wife  and  next  of  kin  of  such 
deceased  person.  "  This  instruction  does  not  limit  the 
jury  to  the  assessment  of  such  pecuniary 


damages  which  resulted  from  such  death  to  the  wife 
and  next  of  kin  of  the  deceased  person  but  gives  it  free 
range  to  iuchide  in  the  damages  other  matters  which 
might  be  shown  by  the  facts  in  evidence  as  grief,  sor- 
row, loss  of  companionship,  etc.  We  have  already 
passed  upon  an  instruction  of  similar  character  in 
the  case  of  Crawford,  Admx.  v.  Zachary,  235  111 .  App . 
122  where  a  full  discussion  of  the  sufficiency  of  such 
an  instruction  was  had .  No  other  errors  of  importance 
appear  in  the  record. 

The  judg-ment  of  the  Circuit  Court  is  reversed  and 
the  cause  remanded. 
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General  No.  8473  Agenda  No.  30 

October  Term,  A.   D.   1930 

CLARENCE    F.  SPENCE,    Minor,    by    PRANK  R. 

SPENCE.,  His  Father  and  Next  Friend,  Appellee, 

vs. 

GEORGE  C.  MOSER,  Appellant. 

Appeal  from  Circuit  Court,  Sangamon  County. 

ELDREDGE,  J. 

Appellee  recovered  a  judgment  for  the  sum  of 
$4,000.00  in  an  action  on  the  case  for  damages  for 
injuries  received  by  being  struck  by  appellant 's  auto- 
mobile through  the  negligence  of  the  latter . 

The  first  error  presented  for  our  consideration  is 
the  alleged  misconduct  of  counsel  for  appellee  in  the 
selection  of  jurors  by  calling  their  attention  to  the  fact 
that  an  insurance  company  was  interested  in  the  case . 
On  the  examination  of  the  first  two  prospective  jurors 
counsel  for  appellee  asked  each  one  whether  he  knew 
Archie  Schryver  and  whether  he  knew  Claude  Barr. 
Each  of  these  jurors  answered  these  questions  in  the 
negative.  After  they  had  answered  the  questions 
counsel  for  appellant  objected  to  the  questions  and 
stepped  to  the  Judge's  desk  and  out  of  the  hearing 
of  the  jury  renewed  his  objections'.  The  Court  inquired 
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as  to  the  ground  of  the  objections  and  thereupon  coun- 
sel for  appellant  out  of  the  hearing  of  the  jury  stated 
that  both  Schiyver  and  Barr  were  insurance  men,  well 
known  as  such  in  the  community  and  were  connected 
with  an  insurance  company  in  which  the  defendant 
had  automobile  insurance.  Counsel  for  appellee  then 
stated  likewise  out  of  the  hearing  of  the  jury  that  the 
purpose  of  said  questions  was  only  to  enable  plaintiff 
to  intelligently  exercise  his  right  of  peremptory  chal- 
lenge but  the  Court  admonished  counsel  for  appellee 
concerning  said  line  of  interrogation  and  sustained 
the  objection  of  the  defendant  thereto.  C.  A.  Wood- 
ward was  the  third  juror  to  be  examined  and  he  vol- 
untarily stated  without  being  asked  relative  thereto 
that  he  knew  Archie  Schryver.  Thereupon  counsel  for 
appellant  again  stepped  to  the  Judge's  desk  and  out  of 
the  hearing  of  the  jury  entered  a  motion  that  the  set- 
ting of  said  cause  be  cancelled  and  that  the  same  be 
continued  to  some  future  date  when  a  juiy  could  be 
selected  who  had  not  heard  said  questions.  The  Court 
overraled  this  motion  but  stated  out  of  the  hearing 
of  the  jury  that  the  juror  Woodward  might  be  excused 
by  the  defendant  if  he  so  desired  without  a  perempton" 
challenge,  and  the  said  juror  was  so  excused.  Counsel 
for  appellant  contend  that  the  two  insurance  agents 
mentioned  were  widely  known  in  the  community  and 
that 
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the  questions  asked  of  the  jui-ors  had  the  effect  of  in- 
forming the  other  prospective  jurors  on  the  panel  that 
tlie  defendaiat  carried  insurance  in  the  company  repre- 
sented by  them .  We  can  see  no  basis'  for  this  contention 
wliatever. 

The  next  error  urged  in  regard  to  the  misconduct 
of  counsel  for  appellee  on  the  trial  is  based  ujjon  a 
mistaken  statement  of  facts  as  clearly  shown  by  the 
bill  of  exceptions  in  the  record.  Counsel  for  appellant 
objected  to  certain  questions  propounded  to  appellee 
in  regard  to  his  occupation.  Counsel  for  appellee  then 

said:  "I  was  going  to  show  by  this  witness^ve _ are 
claiming  for  loss  of  wages,  and  that  the  father  is  bring- 
ing the  suit  as  n'?xt  friend,  and  that  is  a  recognition  of 
liis  right — we  will  also  follow  tliis  u])  by  showing  that 
l;e  was  coUectins-,  using  and  spending  his  own  money 
during  all  of  this  time.  "  The  Court  thereupon  said: — 
"You  better 'get  the  jury  out  of  here."  Thereupon 
counsel  stated: — "I  am  stating  our  position.  I  am  not 
trying  to  get  the  jury  to  hear  this."  Thereupon  the 

jury  left  the  Court  room  and  the  argTiment  on  the  ad- 
mission of  the  evidence  proceeded  out  of  the  hearing 
of  the  juiy .  The  complaint  made  by  counsel  for  appel- 
lant is  that  counsel  for  appellee  said:  "I  am  trying 
to  get  the  jury  to  hear  tliis . ' '  The  record  shows  he 
made  no  such  statement. 

In  regard  to  the  merits  of  the  case  much  of  the  ar- 
gument of  counsel  for  appellant  is  based  upon  another 
misconception  of  the  facts  as  they  appear  in  the  record. 
In  his  argument  he  states: — "In  his  examination  in 
chief  appellee  testified:  'I  was  at  that  time  attemp- 
ing    to    cross    Monroe    Street,'  "    A,ppellee    in    fact 
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testified  as  shown  bj^  the  bill  of  exceptions  as  follows: 
"Q     Were  you  at  that  time  attempting-  to  cross  Mon- 
roe Street? 
A     I  was  not. 

i}     Were  you  iutendinj^-  then  to  cross  Monroe  Street? 
A     No,  sir." 

In  substance  the  evidence  shows  that  on  the  eve- 
ning when  the  accident  occurred  appellee  intended  to 
meet  his  parents  at  the  Recreation  billiard  room  lo- 
cated on  the  north  side  of  Monroe  Street  and  between 
Fifth  and  Sixth  Streets  in  the  City  of  Springfield,  at 
8:30  o'clock.  He  was  standing  on  the  sidewalk  watch- 
ing for  them  and  saw  them  on  the  opposite  side  of  the 
street.  He  stepped  off  the  sidewalk  onto  the  street 
between  the  parked  cars  along  the  side  thereof  and 
waved  to  his  folks'  in  an  attempt  to  attract  their  at- 
tention to  where  he  was.  He  stood  just  outside  the 
yellow  line  behind  the  parked  cars.  About  this  time 
a  street  car  had  crossed  Sixth  Street  and  was  ap- 
proaching the  place  where  he  stood.  Behind  the  street 
car  and  trailing  it  was  the  automobile  driven  by  ap- 
pellant. As  the  street  car  approached  in  the  direction 
where  appellee  was  standing  appellant  swerved  out 
to  the  left  for  the  purpose  of  passing  the  street  car 
on  the  left  side  thereof  and  in  doing  so  the  handle  on 
the  left  door  of  his  automobile  struck  appellee  in  the 
face  causing  severe  injuries .  The  evidence  introduced 
on  behalf  of  appellee  tends  to  prove  that  appellant 
passed  the  street  car  at  a 


speed  of  from  30  to  35  miles  an  hour.  Appellant  testi- 
fied that  he  was  driving  between  12  and  15  miles  per 
hour.  No  witness  testified  that  appellee  was  moving 
across  the  street  when  he  was  struck .  Appellant  testi- 
fied: "I  saw  Mr.  Spence  just  about  a  third  of  a  second 
before  he  came  in  contact  with  my  car,  but  there  was 
no  room  or  you  couldn't  act  at  the  time  I  seen  him 
until  he  hit  my  handles.''  Wliether  appellant  was 
g-uilty  of  negligence  and  whether  appellee  was  guilty 
of  contributory  negligence  were  questions  of  fact  for 
the  jury  to  determine. 

It  is  urged  that  the  Court  erred  in  refusing  to 
give  certain  instructions  offered  on  behalf  of  appel- 
lant. The  Court  gave  13  of  the  31  instructions  offered 
by  appellant  and  the  jury  were  fully  informed  by  the 
instructions  given  of  all  the  necessary  propositions  of 
law  applicable  to  defendant's  rights  under  the  plead- 
ings and  the  evidence .  The  principles  of  law  involved 
in  some  of  the  instructions  were  contained  in  others 
which  were  given  and  appellant's  rights  were  fully 
guarded  by  those  given  on  his  behalf. 

There  is  no  reversible  error  in  the  case  and  the 
judgment  is  affirmed. 
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General  No.  8489  Agenda  No.  45 

October  Term,  A.  D.  1930 

CHARLES  H.   WERNER,  Appellant, 

vs. 

HENRY  FRAASE  and  EDWABD  FRAASE, 

Appellees . 

Appeal  from  Circuit  Court,  Sangamon  County. 

ELDREDGE,  J. 

Appellant  owned  the  S.E.14  of  the  S.W.  1/4,  Sec. 
33,  Township  16  North,  Range  6,  west  of  the  Third 
P.  M.  in  Sangamon  County.  He  was  bounded  on  the 
north  and  west  by  lands  owned  by  appellees.  By  an 
agreement  of  long  standing  appellant  owned  and  con- 
trolled the  north  half  of  the  division  fence  on  the  west 
of  his  land  and  appellees  owned  and  controlled  the 
south  half  of  said  division  fence.  Appellees'  half  of 
this  division  fence  was  constructed  of  wire  while  ap- 
pellant's half  consisted  of  hedge. 

On  the  north  of  ap]pellant's  land,  by  the  same 
agreement,  appellees  owned  and  controlled  the  west 
half  of  the  fence  and  appellant  owned  and  controlled 
tlie  east  half  thereof.  Commencing  at  the  west  end  of 
appellees'  half  of  this  division  fence  and  running  east 
the  fence  consisted  of  a  very  high  hedge  which  appel- 
lees claim  they  permitted  to  grow  as  a  windbreak .  The 
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remaining-  portion  of  appellee's  fence  consisted  of 
hedge .  The  east  half  of  this  fence  o^\^led  by  apjjellant 
was  partly  hedge  and  partly  wire. 

Appellees  served  notice  on  appellant  to  trim  the 
latter 's  hedge  on  the  west  side  of  appellant's  land  and 
also  to  trim  his  hedge  on  the  noi-th  -side  of  his  land  to 
a  height  of  less  than  five  feet  in  accordance  with  the 
statute.  Appellant  having  failed  to  comply  with  said 
notice  appellees  trimmed  appellant's  hedge  on  the  west 
side  of  the  latter 's  land  whereupon  appellant  filed  a 
bill  to  restrain  appellees  from  trimming  appellant's 
hedge  on  the  north  side  of  his  land  and  to  assess  dam- 
ages for  the  trimming  of  his  hedge  on  the  west  side 
of  his  land  in  consequence  of  throwing  the  brush  there- 
from on  appellant 's  land  thereby  destroying  a  fraction 
of  an  acre  of  alfalfa  which  had  been  planted  thereon . 

Appellees  filed  a  cross  bill  asking  that  appellant 
be  decreed  to  pay  appellees  for  the  cost  of  trimming  the 
latter 's  hedge  on  the  west  side  of  his  land.  The  issues' 
were  completed  by  the  filing  of  answers  to  the  bill  and 
cross  bill  and  replications  thereto .  The  cause  was  re- 
ferred to  the  Master  in  Cl\ancery  who  heard  the  proofs 
and  found  that  appellees  were  justified  in  trim- 
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ming  the  hedge  on  the  west  side  of  appellant's  land 
but  not  justified  in  trimming  the  hedge  on  the  north 
side  of  the  land  because  they  themselves  had  failed 
to  comply  with  the  statute  in  keeping  the  hedge  trim- 
med on  their  portion  of  the  north  division  fence  and 
also  found  that  the  cost  of  trimming  appellant 's  hedge 
on  the  west  side  of  his  land  was  $40.00.  The  Chancellor 
overruled  the  exceptions  to  the  Master's  report  and 
entered  a  decree  finding  that  the  fences  on  the  Avest 
and  north  sides  of  appellant's  land  were  separate  and 
distinct  division  fences  and  that  appellees  were  justi- 
fied in  trimming  the  west  division  fence  and  fixed  the 
cost  thereof  at  $40.00  but  enjoined  appellees  from  at- 
tempting to  tif^m  the  north  division  (fence  on  -the 
ground  that  they  themselves  had  not  complied  with 
the  law  in  regard  to  their  own  portion  of  that  fence 
by  keeping  the  same  to  a  heighth  of  less  than  five  feet 
in  accordance  with  the  statute . 

Appellant's  contention  is  that  the  west  division 
fence  and  the  north  division  fence  comprised  one  divi- 
sion fence  and  that  appellees  were  not  justified  in 
trimming  the  west  division  fence  because  they  were  in 
default  in  not  keeping  their  portion  of  the  north  divi- 
sion fence  trimmed.  To  this  we  cannot  agree.  These 
fences  ran  in  different  directions,  were  entirely  sep- 
arate and 
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distinct  except  where  they  joined  at  the  northwest 
corner  of  appellant's  land.  The  parties  themselves 
recognized  this  because  their  respective  portions  of 
the  two  fences  did  not  join  as  appellant's  hedge  com- 
prising the  north  half  of  the  west  division  fence  joined 
the  west  half  of  the  north  division  fence  comprising 
appellees'  half  tJiereof. 

Appellees  contend  the  Chancellor  erred  in  holding 
them  in  default  as  to  their  portion  of  the  north  division 
fence  because  the  tall  hedge  which  they  permitted  to 
stand  wdthout  trimming  was  in  fact  a  windbreak  which 
was  therefore  exempted  under  the  statute.  It  is  con- 
ceded that  tliere  was  no  orchard  nor  buildings  any- 
where within  the  vicinity  of  this  hedge  that  was  on 
the  south  line  and  the  evidence  sustains  the  finding 
that  it  was  not  used  and  had  not  been  used  for  such 
purpose . 

It  is  provided  in  the  decree  that  each  party  shall 
pay  one-half  of  the  costs.  Both  parties  object  to  this 
order.  In  our  opinion  this  provision  of  the  decree  was 
proper . 

The  evidence  sustains  the  findings  of  the  Master 
and  the  decree,  and  the  decree  is  therefore  affirmed. 
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General  No.  8448  Agenda  No.  11 

October  Term,  1930 

I.()I.A  B.  SWTCTMAN,  Plaintiff  in  Error, 

vs. 
MARY  H.  ARNOJiD,  Defendant  in  Error. 

Error  to  Sangamon  County  County  Court. 

NIEHAUS,  J. 

The  plaintiff  in  error  Lola  B.  Swetman,  a  real 
estate  broker  brought  this  suit  against  Mary  H.  Ar- 
nold, the  defendant  in  error,  to  recover  the  sum  of 
$200.00  which  she  claimed  was  due  her  under  a  con- 
tract with  the  defendant  in  error,  for  the  sale  of  real 
estate  situated  in  the  city  of  Springfield .  The  case  was 
tried  in  the  county  court  of  Sangamon  County  on 
appeal  from  a  justice  of  the  peace;  and  the  juiy  found 
a  verdict  in  favor  of  the  defendant  in  error.  The  plain- 
tiff in  error  made  a  motion  for  a  new  trial,  which  the 
court  denied,  and  thereupon  rendered  judgment  in  bar 
against  the  plaintiff  in  error's  right  of  action.  This 
appeal  is  prosecuted  from  the  judgment  rendered . 

It  is  contended  by  the  plaintiff  in  error,  that  she 
had  a  contract  with  the  defendant  in  error,  authorizing 
her  to  sell  the  property  in  question  upon  certain  terms, 
and  that  she  procured  a  purchaser  by  the  name  of  C. 
W.  Jones,  who  was  ready,  able  and  willing  to  purchase 
the  property  upon  the  terms  agreed  upon  between  the 
plaintiff  in  error  and  the  defendant  in  error,  but  that 
the  defendant  in  error  refused  to  sell  the  property 
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upon  those  terms;  and  that  afterwards  she  sold  the 
same  to  the  jjurchaser  mentioned  upon  different  terms; 
and  that  therefore  under  her  contract  she  is  entitled  to 
tlie  commission  agreed  upon. 

The  evidence  in  the  record  shows,  tliat  the  terms 
of  sale  under  which  the  plaintiff  in  error  was  author- 
ized to  sell  the  property  was  a  controverted  question 
on  the  trial;  and  another  controverted  question  was, 
whether  the  plaintiff  in  error  procured  the  purchaser 
to  whom  the  defendant  in  error  finally  sold  the  prop- 
erty. Concernins'  her  alleged  contract  for  the  sale  of 
the  property,  the  islaintiff  in  eiTor  testified  as  follows: 
"I  had  no  written  contract,  just  a  verbal  one,  I  had  a 
contract  Avith  Mrs .  Arnold  to  sell  this  property  at  her 
liome  and  at  my  home  o'^'er  the  telephone . ' '  She  also 
testified:  "I  had  an  arrangement  with  IVtrs.  Arnold 
to  sell  her  property,  and  I  worked  on  her  property 
quite  a  while,  a  year  or  more,  but  she  had  the  price 
too  high,  nobody  would  buy  it.  Finally  slie  came  down 
to  $4200.00.  K  she  could  not  get  the  forty-two  hundred 
dollars  she  would  take  what  she  could  get,  provided 
she  had  an  equity  in  the  property  of  $1000.00".  She 
testified  concerning  the  matter  of  procuring  the  pur- 
chaser: "Mr.  Edgar  Giles,  a  street  car  conductor,  told 
me  about  Mr.  Jones  on  the  first  day  of  April,  1930, 
and  I  went  right  out  there  on  the  first  day  of  April  in 
the  evening,  along  about  five  or  six  o'clock.*  *  * 
I  never  heard  of  Mr.  Jones  before  Mr. 
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Griles  toUi  me  where  he  lived  *  *  *  That  evening 
I  called  Mrs .  Arnold  over  the  phone  and  she  was  going 
to  accept  $3750.00.  I  talked  to  Mrs.  Arnold  over  one 
phone,  and  I  called  Mr.  Jones  over  the  other  phone. 
He  said  I  will  give  her  thirty-eight  hundred  provided 
I  could  see  the  room.  She  said  she  would  clean  the 
I'oom  up  and  let  him  see  it  the  next  morning.  The  next 
morning  we  went  to  see  that  i-oom,  that  is  Mr.  Jones, 
Mrs.  Jones  and  myself.  *     *  This  was  the  third 

day  of  April  1930.  They  saw  the  room  and  saw  that 
it  was  all  right.  They  said  they  would  go  down  to  the 
bank,  that  they  had  all  the  arrangements  made  for 
a  loan  on  their  property.  *     *     I  sold  the  prop- 

ei'ty  fair  and  square  on  the  third  day  of  April,  1930,  for 
.$3800.00;  and  that  would  give  her  $1000.00  after 
everything  Avas  paid,  her  equity  out  of  the  place.  " 

Mr.  Jones',  the  purchaser  testified  that  he  bought 
the  property  on  the  seventh  day  of  April  from  Mrs. 
Anderson  and  Mr.  Fleming;  and  entered  into  a  con- 
tract for  it  at  that  time.  He  also  testified,  that  Mrs. 
Anderson  showed  him  the  property  some  time  in  No- 
vember 1929,  and  that  he  saw  it  two  different  times, 
once  in  November,  and  once  in  February  previous  to 
the  time  of  his  negotiations  with  the  plaintiff  in  error 
in  April  1930.  That  he  bought  it  for  $4000.00. 

Concerning  the  matters  in  dispute,  defendant  in 
error 
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testified :  I  thought  if  I  could  sell  my  property  before 
the  third  day  of  April  1930  I  would  sell  it  and  not 
renew  my  mortgage.  I  owed  $2500.00  on  it,  to  the 
First  National  Bank.  *  *  *  Mrs.  Swetman  had  not 
had  my  property  for  sale  very  long,  only  a  few  days. 
■'  *  One  day  Mrs.  Sw^etman  was  at  mj^  house 
and  Mrs.  Gus  Anderson  dropped  in.  She  was  a  real 
estate  woman.  Mrs.  Anderson  said  to  me,  you  think 
you  would  not  take  that  trade.  I  thought  you  might 
consider  taking  it  in.  I  said,  no,  Mrs.  Anderson, 
nothing  but  the  cash.  I  said  this  way,  'if  they  pay  me 
the  difference  between  the  $2500.00,  which  the  Bank 
lias  on  my  place,  the  First  National  Bank,  then  they 
can  pay  me  the  rest,  which  would  be  I  said,  $1600.00. 
1  said  if  they  wanted  to  assume  the  mortgage  it  does 
not  make  any  difference.  She  said  all  right,  Mrs. 
Arnold,  I  think  I  can  make  the  deal.  I  will  see  Mr. 
Jones  again  and  see  what  I  can  do . .  "     *  * 

With  reference  to  her  contract  with  the  plaintiff 
in  error,  the  defendant  in  error  testified  as  follows: 
"Mrs.  Swetman  and  Mrs.  Childers  had  my  place  for 
sale .  Mrs .  Anderson  had  it .  None  of  them  had  a  writ- 
ten contract.  If  they  sold  it,  they  were  to  get  paid. 
They  were  to  sell  it  for  $4500.00.  If  they  could  not 
get  $4500.00  to  come  down  to  $4200.00.  *  *  *  I 
told  none  of  them  to  sell  for  less  than  $4200.00;  that 
was  the  least  I  would  take.  *  *  *  *  j  never  had 
any  conversation  with 
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Mrs.  Swotman  to  get  tne  a  $1000.00  equity.  No  sir, 
I    never   did.     *  *     *     Mrs.    SAvetman    brought 

Mr.  Jones  out  to  my  place  on  the  first  day  of  Apiil. 
On  the  second  day  of  April  she  brought  him  back 
again .  She  says,  how  much  will  you  come  down  on  the 
property,  I  said,  I  won't  come  down  any.  She  said, 
If  you  will  come  down  some,  I  will  come  down  $25 .  00 
on  my  commission .  I  said  no .  They  left  the  house . ' ' 
The  foregoing  evidence  tends  to  stow,  that  the 
plaintiff  in  error  did  not  procure  the  purchaser  who 
finally  bought  the  property;  but  that  at  the  time  when 
plaintiff  in  error  began  her  negotiations  with  him,  he 
had  already  negotiated  with  Mrs.  Anderson  for  the 
purchase  of  the  property  and  had  made  an  offer  for 
the  property;  and  in  payment  therefor  to  trade  his 
own  property,  which  offer  the  defendant  in  error  re- 
fused to  accept ;  and  that  the  negotiations  by  the  plain- 
tiff in  error  to  sell  him  the  property  followed  the  re- 
fusal of  the  defendant  in  error  to  accept  the  offer;  and 
the  final  negotiations  which  resulted  in  the  sale  of  the 
property  to  Mr.  Jones  were  therefore  had  by  Mrs. 
Anderson  and  Mr.  Fleming.  Under  these  circum- 
stances, the  jury  were  warranted  in  finding  that  the 
plaintiff  in  error  was  not  the  one  who  had  procured  the 
purchaser  for  the  property;  and  under  the  instructions 
from  the  court  given  for  the  plaintiff 
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to  return  a  verdict  finding  against  the  plaintiff  in 
error 's  claim . 

We  find  no  reversible  error  in  the  instructions 
given,  both  for  the  plaintiff  in  error  and  the  defendant 
in  error.  They  embodied  substantially  correct  state- 
ments of  the  law  pertaining  to  the  case.  For  the 
reasons  stated,  the  judgment  is  affirmed. 

Judgment  Affirmed. 
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General  No.  8487  Agenda  No.  43 

October  Term,  A.   D.   1930 

Mt.   Pnlaski  Auto  Company,  Inc.  Appellant 

vs. 

Cordia  Starr,  Appellee. 

Appeal  from  County  Court,  Logan  County. 

NIEHAUS,  J. 

The  record  in  this  case  discloses  that  the  appel- 
lee Cordia  Starr  purchased  a  Dort  roadster  automo- 
bile from  the  appellant  Mt.  Pulaski  Auto  Company, 
for  the  sum  of  $750.00,  on  July  9,  1922;  and  in  pay- 
ment therefor  gave  a  judgment  note  on  that  day  for 
the  amount  of  the  purchase  price.  The  appellant  took 
judgment  on  the  note  referred  to  on  the  17th  day  of 
August  1929  in  the  county  court  of  Logan  Count}'. 
Thereafter  on  motion  of  the  appellee  the  judgment 
was  opened  and  leave  was  given  to  him  to  plead  in 
defense;  and  thereafter  the  appellee  filed  three  spec- 
ial pleas;  in  the  first  plea  he  averred  that  he  paid  to 
the  appellant  and  that  the  appellant  accepted  from 
liim,  a  certain  Dort  roadster  automobile  of  the  value 
of  the  amount  of  said  promissory  note;  and  that  the 
appellant  accepted  the  same  in  full  satisfaction  of 
the  note  and  discharge  thei-eof.  The  defense  in  the 
second  and  tliird  pleas,  is  based  on/' the  averment 
therein,  that  appellee  purchased  the  automobile  in 
question  upon  the  express  condition,  that  the  father 
of  the  appellee  would  approve  of  such  purchase;  and 
then  and  there  signed  and  delivered 
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the  promissory  uote  iu  qiiestion  to  evidence  the  pur- 
chase price;  that  the  father  of  the  appellee  disapprov- 
ed of  his  purchase;  and  that  thereupon  he  returned 
the  automobile  to  the  appellant;  and  that  the  ap- 
pellant; received  and  accepted  the  automobile  as  a 
discharge  of  the  indebtedness  represented  by  the 
note . 

The  trial  of  the  case  resulted  in  a  verdict  of  the 
jury  finding  the  issues  in  favor  of  the  appellee ;  where- 
upon the  court  rendered  judgment  in  bar  of  the  action. 
This  appeal  is  prosecuted  from  the  judgment. 

The  principle  error  assigned  and  argnied  is,  that 
the  verdict  is  manifestly  against  the  weight  of  the 
evidence.  It  was  incumbent  upon  the  appellee  to 
prove  the  defense  set  up  in  the  pleas  by  a  preponder- 
ance of  the  evidence.  It  is  clear,  from  the  evidence 
however,  that  a  preponderance  of  the  evidence  tends 
to  show,  that  he  did  not  purchase  the  automobile  in 
question  on  condition  mentioned  in  his  pleas,  that  his 
father  would  approve  the,  sale.  The  evidence  also 
tends  to  show,  that  the  automobile  was  not  returned 
to  the  appellant  in  payment  and  discharge  of  the 
amount  due  on  the  note;  nor  that  the  appellant  ac- 
cepted it  in  discharge  of  the  indebtedness  represented 
by  the  note.  The  verdict  is  therefore  manifestly 
against  the  weight  of  the  evidence. 

The  judgment  is  therefore  reversed  and  the  cause 
remanded . 
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STATE  OF  ILLINOIS. 

APPELLATE  COIRT 

FOURTH  DISTRICT. 

OCTOBER  TERM,  A.  D.  1930. 


iMN  19  1331 


TERM  NO.    15. 


CLYDE  SPENCER,  et  al. 
Appellees, 

V. 

ALTON  RAIL-'AY  COMPANY, 
Appellant. 


AG.  NO.  25 


2^0  I. A." 6i '37^ 


APPEAL  FROM 
ALTON  CITY 
COURT* 


BARKY,  P.  J.  -  Appellees  recovered  a  verdict  and  jtadgment  for  damages 
to  their  car  alleged  to  have  been  caused  by  the  negligence  of  appellant. 
The  collision  occurred  on  Januai^r  16,  1929,   On  the  day  in  question 
the  pavements  were  covered  with  ice  and  it  was  raining  and  sleeting. 
The  driver  of  appellees  car  said  that  it  was  necessary  to  stop  about 
every  three  blocks  and  scrape  the  ice  off  the  windshield  with  scissors 
and  that  she  had  done  this  when  she  was  four  blocks  from  the  point  of 
collision. 

\?ashington  street  runs  north  and  south  and  is  crossed  at 
right  angles  by  College  Avenue.   Appellant's  car  was  going  south  on  Wash- 
ington street  and  stopped  at  the  north  side  of  the  Intersection  to 
receive  or  discharge  passengers.   Appellees  car  was  going  east  on 
College  Avenue.   The  driver  of  appellees  car  says  that  she  saw  the 
street  car  standing  still  when  she  was  a  half  block  west  of  the  street 
car  track.   She  says  that  she  slowed  up  some  and  didn't  see  the  street 
car  when  it  started  foi*ward.   She  says  that  as  she  approached  the 
street  car  track  she  looked  both  ways  and  that  when  she  again  looked 
at  the  street  car  she  was  about  twenty  feet  from  the  west  rail  and  that 
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the  car  was  then  standing  still;   that  she  then  looked  to  the  right 
and  after  doing  so  again  looked  for  the  street  car  and  it  was  right 
on  her.   She  says  she  was  going  eight  or  ten  irdles  an  hotir  Just 
before  and  at  the  time  of  the  collision. 

The  great  weight  of  the  evidence  is  to  the  effect  that 
the  driver  of  appellees  ear  approached  the  intersection  at  a  speed  of 
thirty  or  thirty-five  miles  per  hotir  without  stopping  or  slackening 
her  speed.   The  evidence  shows  that  the  street  car  was  not  going  more 
than  three  or  foiir  miles  per  hotir  and  that  the  collision  occurred 
south  of  the  center  of  the  intersection.   If  the  driver  of  appellees 
car  approached  this  intersection  at  a  speed  of  thirty  or  thirty-five 
miles  per  hovcc  without  stopping  or  slackening  her  speed  upon  an  ley 
pavement,  the  jxxi*y,  acting  as  reasonable  men,  should  have  returned 
a  verdict  of  not  guiltyo   The  verdict  is  so  ranifestly  against 
the  weight  of  the  evidence  that  it  cannot  be  permitted  to  stand. 
The  Judgment  is  reversed  and  the  cause  remanded. 


REVERSED  AND  REMANDED. 
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BARRY,  P.  J.  -  Appellants  sought  to  enjoin  the  purchase  of  a  site,  the 

building  of  a  school  house  and  the  issuance  of  bonds  on  the  grotind  that 

the  election  purporting  to  authorize  such  action  was  illegal  and  void. 

The  trial  resulted  in  a  decree  dismissing  the  bill  for  want  of  equity 

at  appellants  costs.   The  various  contentions  will  be  answered  in  the 

order  presented  without  stating  all  of  them  in  advance. 

The  death  of  a  member  of  the  Board  of  Education  and  the 

failure  to  fill  the  v'acancy  did  not  invalidate  the  action  of  the  reirain- 

ing  members.  Cahill's  111,  St.  ch.  131,  par.  1,  cl.  9.   Appellants  failed 

to  prove  there  was  a  valid  prior  election  based  upon  the  petition  filed. 

Appellees  proved  that  in  one  of  the  voting  precincts  no  notice  of  the 

prior  election  T^as  given.  The  alleged  prior  election  was  therefore  void. 

Roberts  v.  Eymann,  304  111.  413.   The  power  of  the  Board  to  call  another 

election  based  upon  the  same  petition  was  not  exhausted  because  of  the 

prior  Illegal  election.   The  situation  is  somewhat  similar  to  the  entry 

of  an  invalid  Judgment  by  confession  which  has  been  set  aside.  When  an 

and 
invalid  judgment  has  been  rendered  by  confession/it  is  set  aside,  the  power 

of  attorney  has  not  been  exhausted  and  another  judgment  may  be  entered 

thereon.  Vandersall  v.  Goldsmith,  231  App.  165;   Koyt  v.  Morris,  216  111, 
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The  notice  of  the  last  election  v/as  in  the  fonr  pre- 
scribed by  the  statute.   Cahill^s  111.  St.,  ch.  122,  par,  322,  The 
ballot  was  also  in  proper  form.  ^'Tiile  there  is  sojne  conflict  in  the 
evidence  as  to  whether  some  of  the  notices  were  signed  by  the  president 
and  secretai^  of  the  Board,  the  evidence  txck  behalf  of  appellee  clearly 
shews  that  ttiey  were  all  signed  by  those  officers  before  they  were  posted. 
It  also  appears  that  appellants  offered  no  evidence  in  that  regard  as  to 
at  least  three  of  the  notices  in  each  precinct.  Three  notices  in  each 
precinct  are  all  that  the  statute  requires.  The  Court  did  not  err  in 
holding  that  the  precincts  were  acctirately  described. 

Appellants  charge  that  Imdeck's  Hall,  one  of  the  polling 
places,  was  a  place  where  Hqtwr  had  been  sold  at  sometime  prior  to  the 
election  and  that  the  proprietor  had  been  convicted  of  selling  liquor 
and  that  he  was  still  the  proprietor  at  the  tiire  of  the  election.   We 
cannot  say,  under  the  evidence,  that  the  Court  erred  in  finding  t>'at  the 
averments  were  not  proven.   Appellants  insist  that  the  form  of  the  ballot 
was  not  legal  because  the  question  submitted  in  each  instance  was  to 
authorize  the  Board  of  Education  to  build  a  school  house  and  to  issue 
bonds  instead  of  for  the  proposition  itself  to  build  a  school  house  and    ' 
to  issue  bonds.  They  seek  to  draw  a  distinction  withomt  any  real  differ- 
ence.  As  appellants  concede  that  the  Australian  Ballot  Law  does  not 
apply  to  such  an  election,  there  is  no  merit  in  their  claim  that  there 
was  not  sufficient  secrecy  of  the  ballot. 

Appellants  aver  in  their  bill  that  the  records  and  reso- 
lutions of  the  Board  of  Education  do  not  show  that  notices  of  the  election 

were  posted  in  the  tine  and  manner  and  at  the  places  required  by  law. 

ed 
They  offer /the  record  of  the  Board  showing  the  adoption  of  a  resolu- 
tion which  recites  that  notice  of  the  election  was  duly  posted  in  the 
manner  and  form  req-uired  by  law  at  least  ten  days'  prior  to  the  election 
In  at  least  three  of  the  most  public  places  in  each  of  the  voting  precincts; 
that  the  affidavits  as  to  when  and  where  such  notices  were  posted  are 
attached  to  the  resolution  and  made  a  part  thereof  and  that  true  and 
correct  copies  of  the  notices  are  attached  to  the  affidavits  and  made 
a  part  of  the  resolution. 
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Appellee  offered  three  affidavits  in  evidence,  without 
objection,  which  showed  when  and  where  the  notices  were  posted  and 
copies  of  the  same.   Appellants  made  no  objection  on  the  groiind  that 
the  affidavits  were  not  attached  to  the  resolution  or  that  one  of  the 
affidavits  seems  to  bear  a  date  subsequent  to  that  of  the  adoption  of 
the  resolution.   '"e  have  no  way  of  knowing  that  the  affidavits  were 
not  attached  to  the  resolution  when  it  was  adopted  or  whether  there  is 
a  clerical  error  in  the  date  in  the  jurat  to  one  of  the  affidavits.   In 
the  state  of  the  record  appellants  are  in  no  position  to  complain  as  to 

those  matters. 

Appellants  finally  contend  that  the  election  was  InvaUd 
because  the  several  propositions  to  be  voted  on  were  printed  on  the  same 
ballot  m  violation  of  Cahill's  111.  St.,  ch.  46,  par.  219.  That 
statute  has  no  application  to  elections  held  under  the  general  provisions 
of  the  School  La-«.   Ko  reversible  error  has  been  pointed  out  and  the 
decree  is  af finned. 
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This  case  is  here  upon  an  appeal  fron  a  decree 
of  the  Circuit  Coiirt  of  /J.exander  County,        The  Appellee  filed  its 
bill  in  that  court  to  foreclose  a  neclienic*s  lien  against  reel 
estate  ovmed  by  the  Appellant..     Demuirer  rias  sustained  to  the 
orin;inel  bill  and  the  case   v?as  tried  on  an  Aiaended  Bill  of  Complaint 
and  alleges  a  contract  by  Appellee  with     Appellant  to  furnish  materials 
etc.,   for  repairing  the  building     in  question. 

Defendant   filed  an  answer  denying  all  materiel 
ellegaticms  of  the  bill  and   sets  up  o  contract  for  the  materials 
with  one  Arthur  Barter  end  claims  that   the  same  were  furnished  by 
Appellee  to  Barter  as  r  contractor,    end  not    to   "Qie  Defendant. 

The  controversy  is  controlled  by  the  question     of 
whether  or  not  Appellee  tras  o   subcontractor  or  Tfjhether  Appellee  had 
a  contract  direct  vith  Appellant  for  the  materials.   The   case  tjas 
referred  to  a  laster  in  Chancery  to   take  proofs  and  report  to   the 
Court  his  findings  of  fact  and  conclusions  of  law.     The  Master  found 
both  facts  and  law  in  favor  of  Appellee,    and  also  found  that  there 
was  due  to  Appellee  from  Appellant  the  sun  of  C'4S5.05  and  interest  to 
date,    and  that  Appellee  T-'as  entitled  to  a  mechanic's  lien  for  that 
amount. 
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Objections  to  the  Ilaster's  report  -ere  argued,    overruled 
and  nade  e::ceptions  on  the  hearing  in  the   Circtiit  Court,     The  exceptions 
were  overruled  and  a  decree     entered  in  favor  of  the  Appellee  as 
recotmnended  hy  the  Ilaster  in  Chancery,   except  as  to  one  small  interest 
Itm.        The  appellant*s  husband  made  the  contract  for  repairs  in 
b  eh  elf  of  his  iTife,   Trith  one  Arthur  Barter  end  testified  that  Barter 
agreed   to   do  the  v/ork  end  furnish  the  materials   for  the  flat  smii  of 
§1500,00.       Barter  testifies  that  he  agreed  to  furnish  the  labor  for 
thQt  onoimt,   but   that  he  T?as  instructed  by  Oehler   to  purchase  the 
materials  for  LIrs,  Oehler  and  that  she  trould  pay  for  them. 

The  evidence   discloses  that  checks  were  paid  Barter 

weekly     to  tr.l:e  cere  of  his  payroll;   that  ,"600,00  T7as  paid  out  for 

labor  to  others  besides  Barter;    that  I'xs,   Oehler  j^id  Appellee   the 

s\im  of  C300.00  at  one  tine  and   procxised  to  j»y  the  balance  of  its 

account  a  little  later.  The  Liaster  found  the  facts   in  accordance  v/ith 

the   contention  of  the  Appellee. 

"The  report  of   the  Liaster  is  not  conclusive  upon  any  fact 

unless  it  meets  uith  the  approval  of  the  Court  of  Review,   before  v^om 

the   record  nay  be»  yet  such  findings  of  fact  will  not  be  disturbed 

by  a  Court   of  Review  xmless  such  Court,  upon  due  exanination  of  ell 

such   evidence  is     ble   to   say  that   the  findings  of  the  L'aster  end  the 

decree  of  the  Court   founded  thereon,   are  not  supported  by  the  greater 

v/elght  of  the  evidence,  or  ar?    contrary  to  its  probative  force." 

Gottschalk  Const.  Co.,   vs  Carlson 
253   111.   App.    520. 

In   this  case  we  approve  of   the  findings  of  the 
Liaster  and  the  decree  of   Mie  Circuit  Court     and  the  decree  entered  by 
that  Court  trill  be  approved. 
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APPE/iL  FROM  THE 
CIRCUIT  COURT  OF 
WAYNE  COUNTY. 


APPELLANT 


FULTON;    WILLIAM  J., 

The  facts  are  not  in  dispute  in  this  case 
and  disclose  the  following  situation:     On  April  3,   1909    ,one 
Joseph  B.  Holloway  and  vdf e ,  being  the  owners  of  certain  lands  in 
V/ayne  County,   borrowed  $1200,00  frcaa  the  Aetna  Life  Insurance  Company, 
and   secured  the  pay.ent  of  the  note  representing  said  loan  by  mortgage 
on  said  lands  to  the  Company;    the  mortgage     ■was  recorded  on  April  14, 
1909.     On  September  27,  1910,  Holloway  and  vdfe  deeded  the    "ands  in 
question  to  James  M.Tully  ,    the  Appellant,   end  Charles  E.  Modlin.     On 
February  27,  1912  Modlin  and  wife  conveyed  their  interest  in  the  lands 
to    1h.e  said  Janes  LI.Tully.     On  April  9,   1912,   Janes  E.Tully  deeded 
the  preraises  in  question  to  Elmer  Kurtz,   one  of   the  defendants   to  "the 
original  Bill  of  Complaint,   and  in  each  and  every  one  of  these  conveyances 
the   grantee  asstmed  the  payment  of  the  $1200.00  mortgage  owned  by  the 
Aetna  Life  Insurance  Company.     At  the  time  of  the   transfer   from  Janes 
M.   Tulley  to  Elmer  Kurtz,    the  grantee,   as  a  further  consideration  for 
stiid  conveyance,    and  as  i)arfc  payment  of  the   sane,   gave  to  T\illy  his  note 
for  $400.00  and  secured  the  sane  by  a  nortgage  on  said  lands,    dated 
April  12,    1912,   ^ich  nortgage  was  duly  recorded  on  November  30,   1912, 
and  vjhich  mortgage  contained  the  follovTing  clause:"This  is  given  subject 
to  a  nortgage  of  $1200,00," 
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On  or  about  December  22,  1923  the  Aetna  Life  Insurance  CcMapany 
demanded  paynent  from  Elmer  Kurtz  of  the  soaount  of  their  mortgage. 
Kurtz  solicited     Appellee,  W.S. Lawrence,   to  furnish  him  the  money  to  pay 
off  this   indebtedness,   Lawrence  had  foomierly  been  the  agent  for  the 
insurance       coinpany  in  making  loans  in  Wayne  County,   Lawrence  raised  the 
money,  took  a  new  note   and  mortgage  froan  Kurtz  for  $1200.00  and  then 
went  to  the  Bank  and  procured  a  draft  with  his  omi  funds  and  remitted 
it   to   the  Aetna  Life  Insurance  Company  In  payment  of  the  Ilolloway 
mortgage.       The  nskin/^  of   the  new  note  and  mortgage  and  the  roaittance 
to   ttie  Insxu"ance  Company  was  all  taken  care  of  in  one  transaction. 
The  new  mortgage  was  dated  December  22,  1923  and  recorded  on   the  same  day. 
The  note  given  to  secure  the  Holloway  mortgage  bore   interest  at   the  rate 
of  five   and  one-half  per  cent  per  annum,   and  the  note   given  to  Lawrence 
under   the  new  loan  bore  interest  at  seven  per  cent  per  annum.     The  Ilolloway 
mortgage  provided  for  five   percent  for  attorneys*   fees  in  case  of  fore- 
closure and  the  new  mortgage  provided  for  a  #75,00  attorney  fee  to  be 
taxed  as  costs  in  case  of  foreclosure.     I/awrence  vras  ignorant  of  the 
existence  of  the  Tully  lien  at  the  tine  the  new  mortgage  was  given. 

On   the  failure   of  Kxirtz  to  pay  the  Lawrence  mortgage  or  the 
interest  payments  thereon,   a  bill  was  filed  to  foreclose  alleging  it  to 
be  a  prior  lien  to    that  of  Uie  Tully  lioi.     Tully  filed  an  answer 
admitting  all  the  allegations  of  the  bill  except  that  Lawrence  paid  the 
Aetna  Insurance  Company  mortgage,   or  that  the  mortgage  lien  of  Lawrence 
was  prior  to  that  of  Tully.       He  also  filed  a  cross-bill  asking  for 
foreclosure  of  his  mortgage  and  that  it  be  declared  to  be  a  prior  and 
superior  lien  to    Ifae  mortgage  of  Lawrence.        The   decree  of  the  Court 
granted     foreclosure  of  both  mortgages  and  directed  sale  of  the  lands  to 
satisfy  same,  directing    ttiat  Lawrence   *s  mortgage  should  be  first  paid 
from  ixroceeds  and  balance,   if  any,   to  be   applied  upon  Tully  encxjmbrance. 
Exception  was  duly  taken  by  Appellant  Tully  and  he  has  prosecuted  the 
appeal  to   this  Court,   asking  the  reversaX     of   said  decree. 
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The  facts  and  the   law  applicable  to  this  case  are  so 
nearly  identical  to  the  situation  set   forth  in  the  case   of  Home  Savings 
Bank  ts  Bierstadt  in  168  111.   518  that  \re  believe  it   to   be  controlling 
here.       Tully  took  his  mortgage  vath  knowledge  of    the  Aetna  Life 
Insurance     Conpany  lien,   and  as  a  second  mortgage  subordinate   to  that 
encumbrance.      We  do  not  believe  anything  has  occurred  since  vrhich   in 
equity  should  displace  priority.     The  taking  of  the  new  mortgage  on 
Deceaaber  22 »   1923  was,   as  designed  by  the  parties,   but   in   continuation 
of  the  lien  of  the  first  mortgage. 

The  decree,  however,   sho^old  be  modified  to  provide  for 
a  rate  of  interest  on   the  Lawrence  loan  of  not  exceeding  five  and  one- 
half  per  cent  per  annum  and  attorneys'    fees     of  not  exceeding  five 
per  cent. 

The  decree  of    ttie  Circuit  Court  of  7/ayne  Co\mty  will 
be  affirmed,    with  directions  to  fix  the   amount  due  Appellee  in 
decree  in  accordance  with  the  findings  of  this  Court. 


/4H  <ir^ 


Page  three. 


No.  11. 


In  tliQ 
APPELLATE  COURT  OF  ILLINOIS. 


FOURTH  DISTRICT. 


October  Term,  A.  D.,  1930, 


CITY  OF  EAST  ST.  LOUIS, 


Appellee, 


!     260I.A.  638 


vs. 


EAST  ST.  LOUIS  RAILWAY  CO., 

Appellant. 
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OPINION  BY  JUSTICii  FRED  G.  ;VOLPE. 

This  is  an  action  brouglit  by  the  City  of  East 
St.  Louis  against  the  appellant,  in  the  City  Court,  to  recover 
damages  for  injury  to  a  fire  truck,  resulting  from  a  collision 
of  such  truck  with  a  street  car  of  appellant.  The  case  cornea 
to  this  court  on  appeal. 

Missouri  avenue  in  the  City  of  East  St.  Louis  runs 
east  and  west  and  is  approximately  fifty-two  feet  between 
curbs.   Collinsville  avenue  runs  nortv^  and  south  int^^rsect- 
ing  Missouri  avenue  leading  to  Broadway  and  the  approach  to 
Eads  bridge,  J/.-in  street  is  about  500- feet  'jrest  of  Collinsville 
avenue.   It  enters  ICissouri  avenue  from  the  south,  but  does 
not  extend  across  said  strret.   Main  street  is  a  paved  street, 
and  38-feet  in  width  between  the  curbs.   South  of  Missouri 
avenue  on  the  west  sido  of  iv-ain  street  is  the  fire  station 
in  which  the  fire-truck  in  question  was  kept  at  the  time  of 
the  collision.  On  Missouri  avenue  there  are  2  lines  of 
strf  et-car  tracks  of  the  appellant,  thf?  north  track  being  used 
for  the  west-bound  traffic  and  the  south  track  boing  used  for 
the  east-bound  traffic. 
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On  the  morning  of  February  25th,  1925,  an 
alarm  of  fire  came  into  the  engine  house  indicating  a  fire 
on  Collinsville  avenue  some  distance  north  of  Missouri 
Avenue.  The   fire- truck  in  question  responded  to  this  call. 
The  trucks  which  had  a  total  length  of  21-feet,  drove  out  of 
the  engine  house  and  northward  to  Main  stroet  aiid  fhen  turned 
into  Missouri  avenue  to  a  point  50  to  65  feet  east  of  Main 
street  and  collided  with  a  west-hound  street  car  of  the 
appellant  which  was  on  the  north  track  in  Missouri  avenue. 

The  declaration  of  the  appellee  charges  that  the 
plaintiff  with  all  due  care  and  diligence  was  operating  said 
fire-truck  along  said  Kain  street,  but  in  making  the  turn  from 
Main  street  into  Missouri  avenue  that  the  defendant  was  caee- 
lessly  and  improperly  driving  and  :nanaging  one  of  its  street 
cars,  end  that  by  and  through  such  negligence  and  improper 
conduct,  the  said  stre-^t  car  ran  into  and  struck  with  great 
force  and  violence  the  fire  apparatus  causing  the  damage 
complained  of.  Trial  was  had  by  a  jury  which  resulted  in  a 
judgment  of  ^4552, 65  for  the  plaintiff. 

The  burden  of  proving  t-at  the  plaintiff  was  not 
negligent  in  the  operation  of  the  fire-truck,  and  proving  that 
the  defendant,  through  its  servant,  was  guilty  of  negligence 
in  the  inanageraent  and  control  of  the  str-^e-car  was  upon  the 
plaintiff;  and,  if  these  propositions  have  not  been  proven 
by  the  preponderance  of  the  evidence,  the  plaintiff  should 
not  recover. 

Missouri  avenue  is  practically  52-feet  wide  and 
is  oaved  its  full  width  from  curb  to  curb,  and  the  street-car 
tracks  of  the  appellant  are  in  the  center  of  the  street. 
Nowhere  in  the  evidence  of  the  plaintiff  does  it  shov/  why  the 
driver  of  the  fire-truck  did  not  turn  his  automobile  far  enough 
to  the  right  so  as  to  avoid  the  collision.   The  evid.-nce  shows 
that  there  was  no  other  vehicle  on  the  str-^et  at  or  near  the 
place  of  the  accident  to  prevent  the  appellee  from  using  all 
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of  the  east  bound  tracks  and  the  remainder  of  the  south  side 
of  the  street  to  drive  the  fire- truck.  The  driver  of  the 
truck  on  being  asked  why  he  did  not  stop,  replied  that  it 
was  the  duty  of  the  driver  of  the  street-car  to  stop  his  car. 
At  another  place  in  his  evidence  his  answer  is:   "I  did  not 
stop  because  I  thought  it  vms  the  street-car's  duty  to  stop; 
yes,  yes,—  that  is  the  reasoni  that  is  right." 

Although  the  Statutes  give  police  vehicles,  fire- 
departments,  etc.,  t'  e  right-of-way-  OV' r  oth'^r  vehicles,  it 
does  not  give  them  the  right-of-way  over  street-cars  running 
on  stationary  tracks,  but  such  vehicles  are  subject  to  the 
laws  of  the  State  of  ■'■llinois,  and  ordinances  which  limit  the 
speed  of  other  vehicles.   In  the  case  of  the  Illinois  Central 
Railway  Co.,  vs.  Scheevers,  134  App.  page  517,  the  Appellate 
Court  of  the  Third  Distjjlct  used  this  language:   "V/e  recognize 
that  it  is  essential  that  fire  en  should  be  allov/ed  to  reach 
the  scene  of  a  fire  within  the  shortest  possiboe  time  con- 
sistent with  the  afety  of  the  public.   It  is  equally  true, 
however,  that  no  one,  not  even  members  of  the  fire  repartment 
should  be  permitted  to  drive  over  and  along  the  public  street 
at  a  rate  of  speed  which  might  endanger  the  life  and  limb  of 
the  public."    The  court  in  that  case  held  t'at  the  rate 
of  speed  prescribed  by  the  ^-^ity  Ordinance  was  binding  upon 
members  of  the  fire  department.  7/e  are  of  the  opinion  that 
the  plaintiff  failed  to  prove  that  they  were  in  the  exercise 
of  due  care  and  caution  for  the  safety  of  their  fire  apparatus 
at  the  time  of  the  collision. 

Tho  evidence  s' o^^a  that  the  street-car  of  appellant 
was  traveling  westward  on  the  north-bound  tracks  of  the  company. 
The  evidence  is  conflicting  a?  to  the  rste  of  speed  the  street- 
car was  traveling;   there  is  also  a  conflict  in  the  testimony 
whether  the  street-car  slackened  its  speed,  or  came  to  a  full 
stop  prior  to  the  time  of  the  accid'^nt.  We  think  the  evi- 
dence fails  to  establish  wherein  the  moiorman  of  the  street- 
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car  was  negligent  in  his  operation  of  the  car,  or  that  his 
negligence  contributed  in  any  way  to  the  accident  in  question. 

This  court  is  reluctant  to  set  aside  a  verdict 
as  being  against  the  v/eight  of  the  evidence,  as  negligence 
and  contributery  negligence  are  usually  questions  of  fact  for 
the  jury  to  determine  and  their  verdict  should  usually  be 
decisive  of  these  questions.   But,  in  this  case  this  court  is 
constrained  to  h41d  that  the  appellee  was  failed  to  prove  the 
due  care  required  oT  the  driver  of  the  fire-truck  and  that 
the  negligent  operation  of  the  street  car  viae   the  proximate 
cause  of  tie  accident* 

Per  the  reasons  above  stated  the  judgment  of  the 
City  Court  of  East  St.  Louis  is  hereby  reversed  and  the  case 
remanded. 
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Appeal  frcMn  the 
Circuit  Coui*t  of 
Alexander  County, 


Opinion  by  Justioo  I'red  v:olfe. 

The  «ppell08  ot-irted  suit  in  tha  Circuit  Court  of 
Alexander  Covmty  af^ainst  the  defendant  on  two  separate  suits, 
one  of  whif^h  was  filed  NovenDer  25th,  1929,  and  the  other 
was  fllsd  January  £1,  1930,  Doth  Drought  to  the  February 
term  of  8&id  Court.   In  the  first  suit  the  appellant  filed 
the  general  iecue  and  a  plea  of  payment;  in  tho  aocond  suit 
the  appellant  filed  a  plsa  of  general  issue.   By  agreement 
of  the  parties  the  two  soilts  were  consolidated  and  tried 
before  the  Honorable  A.  E.  Sumiaors,  presiding  judge  of  said 
court.   The  trial  court  found  all  tho  issues  in  favor  of  the 
appellee  and  assessed  his  dax.agee  at  |;110C,00. 

Tltie  appellee  at  the  time  of  filing  each  suit  filed  a 
copy  of  the  account  sued  on.   The  first  rait  was  for  the 
balance  due  on  wages  that  he  claimed  were  actually  performed 
for  the  appellant  in  the  sum  of  ^650, 00,  and  for  money  advanced 
and  paid  out  by  the  apjDellee  for  tr.s  apijellant,  $50.00;  the 
account  showing  that  he   had  earned  |1^^^»0'^»  and  credited  by 
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payments  of  ;|1050.00.   Tho  second  count  was  for  salary 
and  wages  from  October  10  to  January  5,  1950,  at  >150.00 
a  month,  or  a  total  of  |500.00, 

prom  a  review  of  the  evidence  there   seems  to  be  no  q 
question  that  the  plaintiff  had  earned  $1700.00  for  salary 
and  wages  and  had  only  been  paid  SlOSO.OO,  leaving  a  bal- 
ance due  on  the  wa^jes  of  $650,00,  as  claimed  by  the  appellee 
in  the  first  suit  filed.  There  seems  to  be  no  dispute  as 
to  the  balance  of  ^l>50»00,  as  r^lairaed  by  the  appellee  that  was 
due  for  mousy  advanced  to  the  appellant.   It  is  agreed  by 
both  parties  that  the  appellee  sold  two  tanks  and  received 
therefor  the  sum  of  ;$500,00,   It  is  the  contention  of  the 
appellant  that  this  amovnt  should  bo  deducted  from  the 
|700«00  due  the  appellant,  and  leave  only  a  balance  of 
$200,00,  instead  of  $700.00,  as  claimed  by  the  appellee. 

Trvi   x'ttcord&  s>iow  that  the  appellee  advanced  for  the 
appellant  the  sum  of  ..ITSOj  that  $1200.00  of  this  money  was 
repaid  to  tlio  appellee,  leaving  a  balance  of  .|550,00  due 
the  appellee  for  .noney  advancedi  that  the  appellee  applied 
the  1500.00  he  received  from  the  s&le  of  tanks  on  tho  in- 
debtedness due  fi-om  the  appellants  to  appellee  for  the  oioney 
advanced,  leavinix  a  balance  due  In  the  l?uih  of  150,00, 

Yie  are  of  the  opinion  that  the  trial  court  properly 
found  that  the  appellants  owed  the  appellee  the  sum  of  :i;;700.00 
under  the  flr-jt  nuit  fi3.ivJ» 

In  th-j  second  suit  appellee  clai;ns  t-iat  he  was  em- 
ployed for  one  year,  and  that  on  Oc  tober  loth  he  was  unlawfully 
discharged  by  the  appellants,  and, therefore,  aas  vmable  to 
fulfill  his  part  of  the  contract,  but  was  at  all  tiraes  roady 
and  williii^  to  do  so,  n.e   does  not  claim  that  he  actually 
rendered  tho  services,  but  the  3uit  is  for  iiioney  that  he  would 
have  earned  had  he  been  permitted  to  carry  out  his  part  of  the 
contract. 

In  this  suit  tho  plaintiff  filer!  his  declaration  as  a 
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single  count  for  §500.00  for  his  salary  and  wages  due  him 
for  labor  and  services  performed  by  him  for  the  defendant.  It 
is  the  contention  of  the  appellant  that  he  could  not  recover 
under  the  declaration,  but  he  should  have  declared  specially 
for  a  breach  of  the  contract  for  unlawful  dismissal  from  service. 

The  record  ?hows  that  the  defendant  company  duly  excepted 
to  the  rendition  of  the  judgment  at  the  time  of  the  trial  and 
has  raised  this  point  in  its  assigrj^ient  of  errors  in  this  court. 
The  appellees  contend  that  the  point  was  not  urged  before  the 
trial  court,  and  therefore,  it  cannot  be  urged  for  the  first 
time  in  this  court,  and  cite  numerous  cases  in  which  our 
Supreme  Court  and  Appollate  courts  have  held  that  in  a  case 
tried  by  a  jury  the  question  of  variance  for  the  first  time 
cannot  be  raised  In  the  x\ppellate  Court,  but  should  be  call- 
ed to  the  at!;ontlon  of  tho  trial  couj^t,  so  that  the  injury, 
if  any,  could  be  ronidiod  in  the  trial  court. 

The  eases  cited  by  the  oppellee,  no  douht,  sustain 
that  oonte-tion,  bait  v/her.  the  jur-^'  Is  waived  and  a  question 
of  fiict  in  tried  before  the  trial  judge,  and  exception  duly 
entere-.l  to  the  Judf;nent,  the  case  is  ther-,  proi.isrly  preserved 
for  review  in  the  Appellate  Court.  (The  r:lir;a3c  Tag  Company 
vs.  The  American  Tng  Company,  334,  111.,  179.)  (Sec.  82  of 
Practice  Act;  Sands  vs.  Kagey,  150  111.,  115;  Sands  vs. 
T.eLva30V,   149  111.,  530.  ) 

The  docliration  charao-  that  the  defendant  "was  indebted 
to  the  plaintiff  in  the  stir,  of  *500.00  as  salary  and  vsages 
du3  the  pl£.intiff  for  "iabor  and  services  of  the  plaintiff  by 
him,  befox'C  that  time  <ione  and  bestowed  in  and  about  the 
business  of  tho  defe  id^int  at  the  defendant's  roiuest,  etc." 

'Phe  caption  of  the  account  svq6   upon  was  as  follows: 
"Salary  and  V/a^es,  1929,"   "octoLor  10  to  Movomber  1.  ;>100,00; 
November  5150,00;  December  '5150.00;  to  January  25th,  1930, 
'100.00.   Total  $500.00." 
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Our  courts  in  a  long  line  of  cases  have  held  that 
a  person  caniiot  recovei*  for  daiianes  for  a  beeach  of  contract 
to  pay  wages  iinder  the  cOTnaon  counts,  or  on  a  suit  for  work 
and  labor  parformed,  a.a   appellee  has  aternpted  to  do  in  this 
case.   It  is  not  contended  tloat  the  appellee  performed  the 
service  or  rendered  any  service  whatsoever  under  the  second 
3uit  in  tMri  caf!e,  but,  if  ho  can  recover  at  all  it  is  upon 
che  theory  of  constructive  service,  which  our  courts  do  not 
recognize.  (Bean  vs.  Kldon,  44  App,  443;  Thompaon  vs.  Hobert, 
12  App.  533;  Dougherty  vs.  Siiipper,  ot  al,,  157  App.  415j 
iiardy  vs.  Dobler,  248  App.,  361;  Trustees  of  Soldiers'  Home 
V3.  Shaffer,  656  111.,  243;  Dougherty  vs.  Shipper,  above  cited 
is  affirmed  in  the  2bQ   111.,  p.  128.) 

we  are  of  the  opinion  that  the  evidence  shows  that  the 
appellant  was  justified  in  discharging  the  appellee;  and  if 
so,  the  .appellee  t^O'Id  x^ot  oo   ©ati  oled  to  recover  in  the 
second  suit.   The  evidence  shoinia  th.it  a  part  of  the  appellee «e 
duties  was  to  raanage  the  office  and  take  charge  of  the  books 
of  tho  company,   .-ir.  Devers,  tne  auditor,  testified,  "that 
the  bookG  ssere  in  such  a  condition  at  the  tiiae  of  making  the 
secor.d  audit  that  it  was  impoGsibie  to  rLake  a  detailed  sudlt," 
i:r.  Hlnes,  the  director  and  genor.il  Manager  of  the  coiapany 
testified,  ••that  the  appellee  was  about  the  place  only  about 
one-half  the  ti/jie;  that  he  vias  present  ..hen  the  president  of 
the  conipany  iischar-oed  th-i   appellee,"  He  further  testified, 
''that  the  bocks  ftere  in  such  a  condition  that  we  never  could 
get  any  figures  fiom  them  when  \«e  uooded  then;   it  was  imp08||i- 
bie  haix"  the  tisie  to  tell  what  cash  v;o  hai;  on  hand.  That,  in 
his  opinion,  Mr.  iZii'kivasi  \ias  not  properly  attending  to  his 
business,  and  he  reported  the  v-fxnQ   to  Mr,  Bartlott,  the 
president  of  the  cOLipany. "   Mr,  heichert,  a  director  and 
forert-an  of  the  company  in  cliarge  of  the  production,  testified  to 
BUbstalitially  the  same  facts  as  did  Ur.  Hines. 

Taking  all  these  facts  into  consideration,  we  are  of  the 
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opinion  that  the  appellants  were  Justified,  and  properly 
discharged  the  appellee  from  their  service,  and  he  is  not 
entitled  to  anything  nnder  U\e   s-cond  suit  in  this  case. 
It  is,  therefore,  ordered  that  if  the  appellee  v?ill  file  a 
remittitur  of  |400.00  in  this  Conrt  withJLn  twenty  days 
from  the  date  of  filing  this  opinion,  the  judgment  of  the 
Circuit  Ccnrt  of  Alexander  Coiaity  ■erill  he  affirmed.  If  the 
remittltta?  is  not  filed  within  tvrenty  days,  then  the  case 
will  be  reversed  and  remanded  to  the  Circuit  Court  of 


Alexander  Co'inty. 
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Opinion  by  Justice  Fred  G.  ViOlfe. 

Appellee,  Leo  F.  Wagner,  filed  his  suit  against 
Louis  Tt.   Buecher,  appellant,  in  the  Circuit  Court  of  St. 
Clair  County  to  the  April  term,  1929,   In  his  declaration  he 
charges  th^t  on  the  25th  day  of  February,  1929,  he  was  poss- 
essed of  an  automobile,  and  driving  it  in  an  easterly  direct- 
ion on  State  Bond  Road  No.  158,  near  Belleville,  Illinois, 
with  due  and  ordinary  care  for  the  safety  of  himself  and 
the  automoDile;   that  the  appellant  through  his  agent,  namely, 
his  son,  was  possessed  of  and  operating  his  automobile  iH  a 
westerly  direction  on  said  road,  and  as  the  two  automobiles 
were  about  to  meet  and  pass,  the  appellant,  throxigh  his 
agent,  carelessly  and  negligently  operated  his  automobile  so 
as  to  cause  the  same  to  run  upon  and  against  the  automobile 
possessed  by  the  appellee;   that  by  rea: on  of  such  collision 
the  automobile  of  the  plaintiff  was  mashed  and  bent;  and 
that  the  appellee  was  thrown  with  great  force  and  violence  out 
of  the  automobile,  and  by  reason  thereof  sustained  severe  in- 
juries.  The  declaration  described  the  injuries  claimed,  both 
to  the  plaintiff  anl  to  the  automobile.   The  declaration 
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charges  that  the  appellee  was  the  owner  of  the  automobile  that 
he  was  driving. 

The  appellant  filed  a  plea  of  not  guilty.  The  case 
«as  tried  In  the  September  Term  1929  of  court  and  resulted  in 
favor  of  the  appellee  for  the  sum  of  |1500.00  A  new  trial  was 
granted  and  the  case  again  tried  at  the  April  Term  of  1930  of 
said  Court  and  resulted  in  a  judgment  in  favor  of  the  appellee 
and  against  the  appellant  in  the  sum  of  |5000,00.  The  motion 
for  a  new  trial,  eto<»  was  overruled,  and  the  case  now  comes 
to  this  court  on  appeal. 

It  is  the  contention  of  the  appellant  that  the 
evidence  in  the  case  does  not  support  the  verdict,  and 
does  not  prove  negligence  on  the  part  of  the  appellant, 
and  shows  that  the  appellee  was  guilty  of  contributory 
negligence  which  caused  the  injury.  The   question  as  to 
what  is  the  proxima -e  cause  of  the  injury,  as  to  contributory 
negligence,  as  to  the  credibility  of  the  witnesses,  the  weight 
of' the  testimony  ,  and  the  inferences  to  be  drawn  dirom  the 
facts  proved,  are  ordinarily  all  questions  for  the  jury  to 
pass  upon  and  not  for  the  court  to  decide.  (Kolloy  vs. 
Chicago  Rapid  Transit  Company,  335  111.,  164;  Greenwall  vs. 
B.  &  ).  Railroad  Co.,  332  111.,  627.)   Prom  an  examination 
of  the  record  in  ti-is  case  we  are  of  the  opinion  the  jury 
was  justified  in  finding  the  issues  as  they  did.  V7e  cannot 
say  that  their  finding  is  manifestly  against  the  weight  of 
the  evidence. 

The  declaration  charges  that  the  automobile 
in  question  was  the  property  of  the  appellee,  Leo  P.  Wagner, 
The  evidence  shows  that  the  automobile  belonged  to  appellee's 
father,  H.  A.  'Vagner.  At  the  time  the  evidence  was  given 
relative  to  the  value  of  the  automobile  and  the  damage  to 
the  sume,  appellants  objected  to  the  same  on  the  groimd 
that  the  evidence  showed  that  it  belonged  to  the  father 
instead  of  to  the  appellee.  '.7e  are  of  the  opinion  it  was 
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error  for  the  court  not  to  sustain  the  objection 
and  the  appellee  should  not,  in  this  suit,  recover  for 
dajoiage  to  the  car  that  belonged  to  his  father.  (Smith  v. 
Kurrus,  31  App.  276.) 

Complaint  is  made  to  the  plaintiff's  instruc- 
tions, but  we  can  find  no  reversible  error  in  the  giving 
of  the  instructions  in  this  case.  H.  A.  Wagner,  in  testi- 
fying to  the  damage  done  to  the  automobile  said  that,  "before 
the  accident  the  car  was  worth  |350«00j  and  that  after  the 
accident  it  was  fit  only  for  Jtink  and  worth  ^12.00,  or   a 
damage  to  the  car  of  $338.00.   This  evidence  was  not  dis- 
puted ,  and  ,  no  doubt,  the  jui»y  took  this  amount  into 
consideration  in  arriving  at  the  plaintiff's  damages.  This 
amount  should  be  deducted  from  the  araount  of  the  verdict 
of  1:5000,00 

It  is  therefore  ordered  by  this  co\irt  that,  if 
the  appellee,  Leo  P.  Wagner,  will,  within  twenty  days  from 
the  filing  of  this  opinion,  file  a  remittitur  of  i^SSS.OO 
in  this  court,  then  the  Judgmenrt  of  the  Circuit  Court  of 
St.  Clair  County  will  be  affirmed.   If  said  remittitur 
is  not  filed  within  said  time,  then  the  case  will  be  re- 
versed and  remanded  to  said  St,  Clair  Circuit  Court, 
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